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Samuel  Mindel — For  Defendant — Recalled — Direct 
By  Mr .  Marcantonio : 

Q.  What  was  Mr.  Gold’s  position  at  the  1948  conven¬ 
tion?  A.  He  was  opposed  to  compliance. 

Q.  And  then  it  wasn’t  until  the  convention  of  1950 — 
A.  That  is  correct. 

Q.  When  the  union  and  Mr.  Gold  took  the  position  in 
favor  of  compliance;  is  that  correct?  A.  Yes. 

Mr.  Lowther:  Objected  to  as  leading. 

Mr.  Marcantonio:  I  am  really  going  over  what 
the  witness  testified  yesterday.  It  is  summarizing 
it  and  tying  it  up. 

The  Court :  It  may  stand  but  avoid  leading  ques¬ 
tions. 

Mr.  Marcantonio :  It  is  elucidating  for  the  jury. 
By  Mr.  Marcantonio : 

Q.  Now,  are  you  familiar  with  the  American  Jewish 
[3056]  Labor  Council?  A.  Yes,  sir,  I  was. 

Q.  Are  you  connected  with  it?  A.  I  was. 

Q.  What  was  the  American  Jewish  Labor  Council?  A. 
The  American  Jewish  Labor  Council  was  an  organization 
that  was  set  up  or  that  included  representatives  of  several 
unions,  including  our  union,  the  International  Fur  and 
Leather  Workers’  Union,  for  the  purpose  of  rendering 
financial  assistance  to  the  peoples  in  Europe  who  had  just 
been  through  the  war. 

Q.  Did  you  represent  the  American  Jewish  Council  in 
Europe  at  any  time?  A.  I  certainly  did. 

Q.  What  did  you  do  in  connection  with  it?  A.  I  was 
sent  to  Poland  and  spent  six  weeks  in  Poland.  I  spent 
three  weeks  in  the  Ghetto. 

Q.  The  Warsaw  Ghetto?  A.  The  Warsaw  Ghetto. 
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I  took  several  hundred  feet  of  film,  16  millimeter  film.  I 
visited  the  orphanages.  I  visited  the  Zionists.  I  visited 
the  hospitals,  and  I  also  visited  some  of  the  places  of  re¬ 
habilitation. 

Q.  On  your  return,  did  the  American  Jewish  Labor 
Council  collect  funds?  [3057]  A.  They  did. 

Q.  And  what  were  those  funds  distributed  for?  A.  The 
funds  have  been  sent  to  various  groups  in  Poland,  Czecho¬ 
slovakia,  Italy,  France,  England,  and  that  is  about  all  that 
I  can  recall. 

Q.  When  you  say  sent  to,  what  was  it  for?  What  kind 
of  work  was  that  fund  to  be  used  for?  A.  For  relief  pur¬ 
poses  exclusively. 

Q.  Did  the  American  Jewish  Labor  Council  at  any  time 
make  any  contributions  to  the  Communist  Party?  A.  To 
the  Communist  Party? 

1  Q.  That  is  right.  A.  Not  to  my  knowledge. 

i  Q.  Did  it  ever  make  any  contributions  to  the  Daily 
Worker?  A.  Not  to  my  knowledge. 

Q.  Did  it  make  any  contributions  to  the  Freiheit?  A. 
That  is,  the  Jewish — 

j  Q.  The  Jewish  newspaper  called  the  Freiheit?  A.  Not 
to  my  knowledge ;  no. 

Q.  Did  any  of  the  money  of  the  American  Jewish  Labor 
Council  go  to  Israel?  A.  Yes,  sir,  $50,000  was  sent  to  the 
Histadrof.  That  is  the  Federation  of  Labor  of  Israel. 
That  was  even  a  labor  federation  that  existed  in  Palestine 
before  it  became  the  [3058]  State  of  Israel. 

Q.  Did  the  American  Jewish  Labor  Council  advertise 
in  the  newspapers  in  connection  with  its  work?  A.  To  my 
knowledge,  the  only  advertisements  we  had  were  in  con¬ 
nection  with  the  bazaars,  the  semi-annual  or  annual 
bazaars. 

Q.  And  in  what  newspapers  did  they  advertise  the 
bazaars?  A.  Well,  I  have  seen  it,  of  course,  in  the  papers 
I  have  read. 
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I  have  seen  it  in  the  New  York  Times  or  the  Post.  At 
that  time  we  had  it  in  PM. 

Well,  some  of  the  other  papers.  I  can  testify  about 
what  I  read,  only. 

Q.  Was  it  advertised  in  the  Jewish  press,  do  you  know? 
A.  Yes. 

Q.  What  Jewish  press?  Can  you  give  us  the  names  of 
the  Jewish  press  in  which  it  was  advertised,  the  bazaars? 
A.  There  was  the  Day,  the  Jewish  Day.  I  don’t  know 
whether  it  is  in  existence  at  the  present  time  now.  That  is 
the  only  paper  I  know  of,  as  far  as  Jewish  papers.  I  don’t 
read  them;  at  least,  I  don’t  read  them  and  I  can’t  qualify. 

Q.  Now,  I  understand — are  you  a  member  of  the  finance 
committee  of  the  union?  A.  Just  of  the  fur  division. 

[3059]  Q.  What  are  the  duties  of  the  finance  commit¬ 
tee?  What  are  its  powers  and  its  duties  and  functions? 
A.  Its  functions  are  twofold.  First,  to  examine  the  ap¬ 
peals  for  donations  and  contributions  of  various  sorts,  and 
also  to  semi-annually  examine  the  auditor’s  report,  and 
then  the  bills,  the  itemized  bills,  submitted  by  the  field 
organizers,  the  managers,  and  the  representatives  of  the 
International. 

Q.  Yesterday  in  listing  the  general  fund  contributions, 
the  prosecutor  read  off  the  following  from  the  1948  report 
contained  on  page  120  of  the  proceedings  of  the  1948  con¬ 
vention:  Ben  Gold,  Fur  Workers’  health  and  welfare  fund, 
$25,000. 

Will  you  tell  His  Honor  and  the  ladies  and  gentlemen 
of  the  jury  what  is  the  Ben  Gold  Fur  Workers’  health  and 
welfare  fund?  A.  The  Ben  Gold  fund  that  you  have  refer¬ 
ence  to  is  a  vacation  resort  that  the  International  local 
unions  of  the  fur  division  have  purchased  and  built  up  at 
White  Lake,  New  York. 

It  is  exclusively  and  strictly  a  vacation  resort  in  the 
heart  of  the  Cat  skill  Mountains  at  White  Lake,  New  York. 
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Q.  Used  by  whom?  A.  Used  by  the  fur  workers  and 
their  families  and  friends. 

Q.  So  that  this  fund  is  a  fund  named  after  Mr.  Gold; 
[3060]  is  that  right?  A.  Yes.  It  was  with  the  wisdom  that 
they  honored  him  by  naming  it  the  Ben  Gold  Rest  fund. 

Q.  What  is  Mr.  Gold’s  salary  as  president  of  the  Inter¬ 
national?  A.  I  am  not  certain.  I  think  it  is  $135  a  weekj 
and  we  allow  him  a  maximum  of  $25  a  week  for  expenses. 

i  Q.  You  have  heard  Mr.  Gold  make  many  speeches,  and 
you  have  read  the  Fur  and  Leather  Worker,  the  Presi¬ 
dent’s  Page?  A.  Yes,  I  have. 

I  Q.  Have  you  read  or  heard  Mr.  Gold  use  the  term  “true 
democracy”?  A.  He  has  used  democracy,  true  democracy, 
genuine  democracy.  He  is  very  repetitious,  if  you  will  for¬ 
give  me,  with  his  expression  of  democracy. 

Q.  Have  you  read  or  heard  Mr.  Gold  state  what  he 
meant  by  the  use  of  the  term  true  democracy?  A.  Did  I 
hear  him  state  it?  WTiere? 

Q.  At  the  conventions,  at  the  general  executive  board, 
or  have  you  read  it  as  stated  in  the  paper?  A.  Yes,  true 
democracy. 

1  Q.  Yes.  What  did  he  say  it  meant?  A.  True  or  genu¬ 
ine  democracy,  American  democracy.  That  there  shall  be 
an  honest  election.  That  there  shall  be  [3061]  free  dis¬ 
cussion,  that  the  minority  shall  have  its  opportunity  to 
present  its  side  of  the  argument,  and  that  there  shall  be 
a  free  and  open  discussion  on  all  issues. 

Q.  Now,  with  respect  to  democratically  elected  govern¬ 
ment,  have  you  heard  Mr.  Gold  use  that  expression  in  writ¬ 
ing  or,  I  mean,  have  you  read  it  in  writing  by  him  or  have 
you  heard  him  use  it  in  speeches  that  he  has  made?  A.  I 
have. 

Q.  Have  you  read  or  heard  him  say  what  that  term 
means?  A.  As  I  have  indicated,  true  democracy,  genuine 
democracy. 

i  Q.  A  democratically  elected  government?  A.  Oh,  yes. 
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Mr.  Lowther :  Objected  to  as  leading,  your 
Honor. 

Mr.  Marcantonio:  That  is  not  leading,  if  the 
Court  please. 

Mr.  Lowther:  He  is  putting  words  in  the  wit¬ 
ness’s  mouth  by  the — 

Mr.  Marcantonio :  May  I  submit,  sir,  that  state¬ 
ment  is  unfair  and  untrue. 

The  Court:  Just  a  moment.  The  objection  is 
overruled.  Proceed.  He  may  answer. 

The  Witness :  Shall  I  answer  the  question. 

Mr.  Marcantonio:  Yes. 

[3062]  The  Witness:  Truly — will  you  repeat 
that  question  again,  please? 

By  Mr .  Marcantonio : 

Q.  You  have  heard  Mr.  Gold,  you  say,  use  the  term 
democratically  elected  government?  A.  That  is  right,  sir. 

Q.  Have  you  ever  heard  him  explain  what  he  meant  by 
the  term  “democratically  elected  government”?  A.  That 
is  right;  yes,  I  have. 

Q.  What  has  he  said  democratically  elected  government 
meant,  sir?  A.  Honest  elections. 

Q.  Have  you  heard  Mr.  Gold  describe  the  Government 
of  the  United  States?  How  has  he  described  it?  A.  He 
has  described  it  in  the  articles  of  our  convention  reports 
and  in  the  publication  as  one  of  the  greatest  countries  of 
the  world. 

Mr.  Marcantonio:  Your  Honor,  at  this  time  I 
want  to  turn  over  the  witness,  and  then,  if  I  may 
have  permission,  I  would  like  to  read  these  exhibits 
in  evidence  after  we  have  disposed  of  this  witness. 
These  are  the  exhibits  that  were  introduced  yester¬ 
day. 
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The  Court:  Any  objection  on  the  part  of  the 
Government! 

Mr.  Lowther:  No.  If  I  understand  counsel  cor¬ 
rectly,  [3063]  he  has  finished  with  his  direct  exami¬ 
nation. 

Mr.  Marcantonio:  That  is  right,  and  I  am  just 
deferring  the  reading  of  these  articles. 

The  Court:  The  defendant  has  requested  that 
he  be — 

Mr.  Marcantonio :  Oh,  I  have  one  other  point.  I 
am  awfully  sorry. 

The  Court:  Just  a  moment.  Counsel  for  the 
defendant  has  requested  that  he  be  permitted  to  de¬ 
fer  the  reading  of  the  material  which  was  intro¬ 
duced  yesterday. 

Mr.  Lowther:  No  objection. 

The  Court:  Until  the  conclusion  of  the  cross 
examination. 

Mr.  Lowther:  No  objection,  your  Honor. 

By  Mr.  Marcantonio : 

Q.  Just  one  other  point.  With  respect  to  May  Day  did 
your  union  march  on  May  Day!  A.  We  did  many  years 
ago. 

■  Q.  How  long  has  the  union  been  marching!  A.  Well, 
we  have  had  a  May  Day  provision  in  the  contract  that 
dates  back  more  than  30  years.  We  have  a  vacation  day 
May  the  1st,  and  members  are  free  to  participate  in  the 
parade  or  they  declare  it  a  holiday  for  them  and  their 
families. 

I  personally  am  not  very  much  of  a  parade  follower.  I 
[3064]  find  it  difficult  to  follow  parades  generally. 

Mr.  Marcantonio :  Now  you  may  examine. 
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Cross-examination  by  Mr.  Lowther : 

Q.  Have  you  participated  in  May  Day  parades,  Mr. 
Mindel?  A.  I  beg  your  pardon? 

Q.  Have  you  participated  in  May  Day  parades?  A.  I 
did. 

Q.  How  long  ago?  A.  Until  about  four  or  five  years 
ago. 

Q.  Now,  during  your  direct  examination  yesterday,  if 

I  recall  your  testimony  correctly,  you  made  statements  that 
during  the  discussions  as  to  whether  or  not  there  should 
be  a  fund  set  up  for  Irving  Potash,  it  was  stated  that 
Potash’s  name  had  never  once  been  mentioned  in  the  trial 
before  Federal  Judge  Harold  R.  Medina  at  the  trial  of  the 

II  Communist  leaders?  Was  that  your  testimony?  A. 
That  is  right,  sir. 

Q.  Was  it  never  brought  to  the  attention  of  yourself 
and  the  other  people  who  were  deliberating  as  to  whether 
or  not  to  set  the  fund  up  for  Irving  Potash,  that  there  was 
testimony  before  Federal  Judge  Harold  R.  Medina  that 
Irving  Potash  accompanied  William  Odell  Noell  to  Mos¬ 
cow,  Russia? 

Mr.  Marcantonio:  Well,  now,  I  object. 

Mr.  Lowther :  In  19 —  Excuse  me.  May  I  finish 
[3065]  my  questions? 

Mr.  Marcantonio:  Well,  I  object,  and  I  want  to 
approach  the  Bench,  if  the  Court  please. 

The  Court:  You  may. 

(Thereupon  counsel  approached  the  Bench  and 
the  following  occurred:) 

Mr.  Marcantonio :  I  respectfully  submit  that  the 
statement  made  by  this  witness  yesterday,  which 
was  as  follows,  that  some  people  in  asking  for  funds 
said  Mr.  Potash’s  name  had  not  been  mentioned  at 
the  trial,  does  not  open  the  door  for  the  prosecutor 
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at  this  time  to  re-try  the  Smith  Act  case  that  took 
place  in  Foley  Square.  We  are  going  far,  far  afield. 
It  is  definitely  prejudicial,  and  whether  or  not  Mr. 
Potash’s  name  was  mentioned  in  that  trial  is  imma¬ 
terial. 

The  fact  has  been  established  that  he  was  con¬ 
victed  and  the  funds  were  being  collected  after  he 
was  convicted.  The  opinions  of  various  individuals 
as  to  whether  or  not  Mr.  Potash  was  guilty,  and 
whether  his  name  was  mentioned  at  the  trial,  is  im¬ 
material  and  has  no  bearing  on  this  case,  nor  on  the 
issue  of  the  Potash  fund. 

To  now  permit  the  prosecutor  in  the  form  of 
questions  to  open  up  the  Smith  Act  case,  I  think  is 
outrageous,  and  it  is  going  beyond  all  limits. 

Mr.  Lowther:  The  Government  didn’t  ask  the 
question.  This  witness  was  asked  a  question  and  he 
came  out  [3066]  with  it. 

Mr.  Marcantonio:  I  didn’t  ask  the  question. 

Mr.  Lowther:  Excuse  me,  Mr.  Marcantonio. 
Leaving  the  jury  with  the  impression  that  Irving 
Potash’s  name  had  never  even  come  up  before  Judge 
Medina.  I  submit  the  door  is  open  to  show — 

The  Court:  You  may  ask  questions  for  the  pur¬ 
pose  of  developing  that  the  defense  testimony  that 
the  name  Potash  never  came  up  is  not  in  accordance 
with  the  fact.  You  can  cross  examine  on  that  ques¬ 
tion  if  you  wish. 

Mr.  Lowther :  Thank  you,  your  Honor. 

Mr.  Marcantonio:  But  to  bring  out  what  hap¬ 
pened  at  that  trial,  and  isn’t  it  a  fact  that  Mr.  Noell 
a  witness  at  this  trial  said  this  and  that  about  Pot¬ 
ash.  What  are  we  coming  to? 

The  Court:  Well,  wTe  are  coming  to  the  question 
of  the  witness’s  knowledge  with  respect  to  his  testi¬ 
mony  that  he  did  not  know  the  name  Potash. 
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Mr.  Marcantonio :  He  could  ask  that  as  to  his 
knowledge. 

The  Court :  That  is  what  the  Court  will  permit. 

Mr.  Marcantonio:  But  not  as  to  what  occurred 
at  the  trial. 

The  Court:  Well,  the  specific  manner  in  which 
it  may  be  developed,  the  Court  is  not  going  to  pass 
on  now,  on  [3067]  the  narrow  matter  of  permitting 
this  to  be  developed,  any  more  than  it  did  in  allow¬ 
ing  any  of  the  other  matters  on  cross  examination. 

The  Court  feels  that  it  has  attempted  to  be  rea¬ 
sonable  in  cross-examination  on  questions  which 
have  been  touched  upon  or  opened  up  in  this  case. 
The  Court  feels  that  the  witness  having  stated  that 
he  did  not  know  that  Potash  was  involved  in  the 
trial  is  testimony  which  opens  up  the  question  of 
credibility  of  that  testimony,  and  it  may  be  in¬ 
quired  into.  That  is  the  Court’s  view. 

Mr.  Marcantonio:  As  to  what  he  knows  but  not 
as  to  the  facts  of  the  trial,  if  the  Court  please. 

The  Court:  The  Court  is  not  going  to  re-try 
that  case. 

Mr.  Lowther:  Certainly  not. 

Mr.  Marcantonio:  That  is  what  we  are  doing 
here. 

The  Court:  I  do  not  think  the  Court  is  re¬ 
trying  it.  We  are  not  endeavoring  to  re-try  any¬ 
thing.  This  line  of  inquiry  is  as  to  the  witness’s 
knowledge  as  to  whether  Potash’s  name  was  in¬ 
volved  in  the  trial  and  what  the  involvement  was, 
and  it  seems  to  the  Court  it  is  opened  up  by  the 
witness’s  testimony  given — 

Mr.  Marcantonio:  And  then  the  prosecutor  is 
going  to  be  permitted  to  ask  of  this  witness  if  cer¬ 
tain  things  transpired  at  the  trial? 
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[3068]  The  Court:  Well,  he  has  the  door  pretty 
widely  open  on  cross-examination. 

Mr.  Marcantonio:  I  submit,  sir,  that  the  state¬ 
ment  of  the  witness  yesterday  does  not — and  I  mean 
this  in  all  earnestness — does  not  warrant  going  into 
that  trial. 

The  Court:  Well,  the  Court's  recollection  is  that 
it  does.  It  is  with  respect  to  contributions  to  this 
defense  or  this  fund  which  this  witness  testified 
about. 

Mr.  Marcantonio :  What  difference  does  it  make 
whether  this  witness  was  under  a  misapprehension 
as  to  whether  Potash’s  name  was  mentioned? 

The  Court:  Well,  it  may  go  to  the  credibility  of 
the  witness.  It  seems  to  the  Court  to  be  a  proper 
subject  of  challenge  on  cross-examination.  It  is  not 
collateral  to  the  extent  that  the  Court  would  sustain 
an  objection  to  the  inquiry. 

Mr.  Lowiher:  Very  well,  your  Honor. 

(Thereupon  counsel  resumed  their  places  in  the 
courtroom  and  the  following  occurred:) 

By  Mr.  Lowther: 

Q.  Mr.  Mindel,  during  the  course  of  the  discussions  as 
to  setting  up  the  free  Potash  fund,  sir,  that  there  had  been 
testimony  before  Federal  Judge  Harold  R.  Medina  during 
the  trial  of  the  11  Communist  leaders  to  the  effect  that 
Mr.  Potash  accompanied  witness  Odell  Noell  to  Moscow, 
Russia  and  to  the  Lenin  Institute  in  1931  and  1932? 

[3069]  Mr.  Marcantonio:  I  object,  if  the  Court 
please,  on  the  ground  it  is  irrelevant,  and  on  the 
ground  that  it  assumes  facts  that  are  not  in  evidence. 

The  Court :  The  objection  is  overruled. 
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By  Mr .  Lowther : 

Q.  Was  that  ever  brought  to  your  attention,  sir?  A. 
No,  sir. 

Q.  Who  made  the  representations  to  you  during  the 
course  of  that  meeting  that  Mr.  Potash’s  name  had  never 
once  been  mentioned  during  the  course  of  the  trial  before 
Federal  Judge  Harold  R.  Medina?  A.  A  number  of 
speakers. 

Q.  Do  you  recall  whether  Mr.  Gold  said  that?  A.  No,  I 
don’t  think  he  did. 

Q.  He  did  not?  A.  No,  he  didn’t. 

Q.  Can  you  recall  the  names  of  any  others  that  said 
that  Mr.  Potash’s  name  had  never  been  mentioned  before 
Federal  Judge  Harold  R.  Medina?  A.  We  had  a  number 
of  people  that  discussed  this  problem,  and  as  I  said  the 
other  day  under  oath,  and  I  repeat  it,  it  was  said  at  an 
open  convention  and  at  an  open  board  meeting,  and  that 
during  these  weeks,  while  he  was  one  involved  in  that  case 
of  the  12  or  11,  that  his  name  had  never  been  mentioned  in 
connection  with  any  incident.  That  was  so  stated. 

[3070]  Q.  Will  you  give  me  the  name  of  anyone  that  so 
stated  it  to  you?  A.  I  can’t  offhand. 

Q.  Now,  so  that  you  have  no  personal  knowledge  as  to 
whether  or  not  at  the  time — you  had  no  personal  knowl¬ 
edge,  rather,  at  the  time  that  the  vote  was  taken  to  set  up 
the  free  Potash  committee  as  to  whether  or  not  Mr.  Pot¬ 
ash’s  name  had  or  had  not  been  mentioned  during  the 
course  of  that  trial  before  Federal  Judge  Harold  R.  Me¬ 
dina;  is  that  correct,  sir?  A.  Will  you  repeat  that  again? 

Mr.  Lowther:  May  the  question  be  read,  your 
Honor? 

The  Court:  It  may. 

(The  last  question  was  read  by  the  reporter.) 

The  Witness :  That  is  correct,  sir. 
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By  Mr .  Lowther : 

Q.  You  stated  yesterday,  Mr.  Mindel,  that  Mr.  Potash 
had  been  with  the  fur  union,  the  Fur  and  Leather  Workers’ 
Union,  for  many  years;  is  that  correct?  A.  That  is  correct. 

Q.  Do  you  recall  when  Mr.  Potash  first  came  with  the 
union?  A.  1  think  it  w’as  in  1935  that  I  knew  of  him,  ’34 
or  *35,  that  I  first  knew  of  him.  I  never  knew  him  before. 

1  Q.  Do  you  recall  what  position  he  held  when  he  came 
with  the  union  first?  [3071]  A.  With  the  union  as  an 
officer? 

Q.  No,  when  he  first  came  with  the  union.  A.  He  worked 
in  the  fur  industry. 

Q.  Do  you  recall  what  position,  sir?  A.  To  the  best  of 
my  knowledge,  he  was  a  squarer,  a  fur  squarer. 

Q.  Isn’t  it  a  fact,  Mr.  Mindel,  when  Irving  Potash  came 
into  the  furrier’s  union,  he  came  in  as  a  complaint  clerk 
and  he  had  previously  been  employed  in  the  Dental  Me¬ 
chanics’  Union,  he  wasn’t  a  furrier  at  all?  A.  I  am  not 
aware  of  that  at  all. 

Q.  You  have  no  knowledge  on  that?  A.  I  have  no 
knowledge  of  that  at  all. 

Q.  I  believe  you  said  yesterday,  Mr.  Mindel,  that  you 
had  conversations  with  the  defendant  Gold  as  to  the  posi¬ 
tion  he  was  to  take  with  respect  to  the  Communist  Party 
at  the  time  or  shortly  before  he  signed  this  Taft-Hartley 
affidavit?  A.  That  is  correct. 

Q.  Did  Mr.  Gold  ever  tell  you  that  he  had  any  conver¬ 
sations  with  the  leaders  of  the  Communist  Party  imme¬ 
diately  prior  to  signing  the  Taft-Hartley  affidavit?  A.  He 
did  not. 

Q.  Now,  did  you  have  knowledge,  Mr.  Mindel,  during 
your  acquaintanceship  -with  Mr.  Gold  of  the  fact  that  he 
attended  the  Lenin  Institute  in  Moscow,  Russia?  [3072] 
A.  I  did  not. 

Q.  You  didn’t?  A.  No,  sir. 
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Q.  Was  that  generally  known  throughout  the  fur  trade? 
A.  Well,  I  can’t  speak  for  the  industry.  I  can  only  speak 
for  myself. 

Q.  You  have  no  personal  knowledge?  A.  That  is  right. 

Q.  You  never  heard  Mr.  Gold  get  up  at  any  fur  meet¬ 
ings  and  say  that  he  attended  the  Lenin  Institute  in  Mos¬ 
cow?  A.  He  never  did. 

Q.  Now,  Mr.  Mindel,  you  have  stated  that  you  heard  the 
defendant  Gold  in  speeches  and  that  you  have  seen  in 
writings  his  definition  of  true  democracy,  what  he  said 
about  it?  A.  That  is  correct. 

Q.  Did  you  ever  have  occasion  to  know,  in  speaking 
of  funds  for  the  defense  of  the  12,  the  defendant  Gold  used 
the  term  true  democracy — the  11, 1  should  say,  the  11  Com¬ 
munist  leaders?  A.  I  am  not  aware  of  that. 

Q.  I  show  you,  if  I  may,  Mr.  Mindel,  the  Daily  Worker, 
New  York,  Monday,  August  1, 1949,  and  call  your  attention 
to  the  article  which  appears  here  and  ask  you  if  you  will 
just  read  it  to  yourself,  not  out  loud. 

Mr.  Marcantonio :  Do  you  have  another  copy  of 
that  [3073]  article? 

Mr.  Lowther:  I  don’t  think  I  do,  Mr.  Marcan¬ 
tonio. 

Mr.  Marcantonio:  All  right;  we  have  it. 

By  Mr.  Lowther : 

Q.  Now,  Mr.  Mindel,  after  having  read  that  article, 
do  you  have  any  recollection  that  you  have  heard  Mr.  Gold 
use  the  phrase  true  democracy  in  connection  with  an  appeal 
for  funds  to  defend  the  12  Communist,  or  11  Communist 
leaders?  A.  I  never  heard  him  make  any  appeal  in  any 
form  for  anyone  else  but  for  Irving  Potash. 

Q.  So  that  you  have  no  knowledge  of  the  article  that 
you  have  just  read  in  the  Daily  Worker?  A.  No,  sir. 
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,Q.  Now,  am  I  correct  in  saying,  Mr.  Mindel,  that  you 
are  a  member  of  the  Joint  Board?  A.  No,  sir. 

Q.  Local  2  is  not  of  the  Joint  Board?  A.  It  is  a  sepa¬ 
rate  entity.  Fur  Dressers’  Union,  Local  2.  It  is  a  separate 
local  union,  the  oldest,  it  dates  back  more  than  70  years. 

Q.  Then  it  is  not  affiliated  with  either  the  Joint  Board 
or  the  Fur  Dressers  and  Dyers  or  the  Joint  Council?  A. 
That  is  right ;  it  is  not. 

Q.  It  is  independent?  A.  It  is  affiliated  with  the  Inter¬ 
national. 

[3074]  Q.  But  neither  of  the  New  York  organizations, 
that  is,  the  Joint  Council  or  the  Joint  Board?  A.  That  is 
correct. 

;Q.  Mr.  Mindel,  do  you  have  any  recollection,  sir,  of  hav¬ 
ing  heard  the  defendant  Gold  in  any  of  the  meetings  which 
you  have  attended  or  heard  him  speak  protesting  trial 
of  the  11  Communist  leaders  as  a  frame-up  trial? 

Mr.  Marcantonio:  I  object.  What  difference 
does  it  make  ? 

The  Court :  The  objection  is  overruled. 

Mr.  Marcantonio:  It  is  not  part  of  the  direct 
examination,  either. 

The  Court :  He  may  answer. 

The  Witness :  Will  you  repeat  the  question 
again? 

Mr.  Lowther:  May  the  question  be  read  back, 
if  the  Court  please? 

The  Court :  It  may. 

(Thereupon  the  question  was  read  by  the  re¬ 
porter.) 

The  Witness :  No,  sir. 
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By  Mr.  Lowther : 

Q.  You  have  no  recollection  of  that,  sir?  A.  No,  sir. 

Q.  I  would  like  to  show  you,  if  I  may,  for  purpose  of 
refreshment,  page  2  of  the  Daily  Worker,  Wednesday, 
October  5,  1949,  and  call  your  attention  to  this  item  here, 
and  if  you  [3075]  would  be  good  enough,  Mr.  Mindel,  to 
read  that  to  yourself.  A.  Yes,  I  am  through. 

Q.  Have  you  had  occasion,  to  your  recollection,  to  hear 
Mr.  Gold  make  any  statements  like  that  or  similar  to  that 
in  your  presence  at  any  meeting  of  the  union  or  otherwise? 
A.  I  can’t  recall  offhand. 

You  mean,  specifically  about  the  12? 

Q.  Yes,  sir.  A.  Offhand,  I  can’t  recall. 

Q.  Do  you  recall,  Mr.  Mindel,  attending  a  meeting  of 
the  International  Executive  Board  in  June  of  1953  at 
White  Lake,  New  York? 

Mr.  Marcantonio:  I  object,  if  the  Court  please. 

That  goes  beyond  the  date  of  the  indictment. 

The  Court:  What  is  the  date? 

Mr.  Lowther:  June  1953,  your  Honor. 

The  Court :  The  witness  may  answer  the  question. 

The  Witness:  June,  ’53? 

By  Mr.  Lowther: 

Q.  Yes,  at  White  Lake,  A.  I  think  I  did. 

Q.  And  do  you  recall  that  the  defendant  Gold  was  there 
present  along  with  other  members  of  the  International 
Executive  Board?  A.  He  always  was.  I  assume  he  was 
there  then  too. 

[3076]  Q.  Now,  do  you  recall  that  there  was  a  resolu¬ 
tion  adopted  during  the  course  of  that  International  Board 
meeting  in  June  1953 — 
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Mr.  Marcantonio:  I  object,  if  the  Court  please. 
That  is  not  within  the  scope  of  direct  examination. 
It  has  no  bearing  on  any  issue  here. 

The  Court:  The  witness  may  answer. 

Mr.  Lowther:  If  the  Court  please,  I  haven’t 
completed  the  question. 

By  Mr.  Lowther : 

Q.  Mr.  Witness,  do  you  recall  that  during  the  course 
of  that  International  Executive  Board  meeting  there  was 
adopted  a  resolution  concerning  the  battle  for  the  freedom 
of  Irving  Potash?  Do  you  recall  that,  sir?  A.  I  do. 

*  *  # 

[3077]  By  Mr.  Lowther : 

Q.  Now,  Mr.  Mindel,  just  one  or  two  other  questions, 
please,  sir: 

Do  you  have  any  recollection  of  ever  hearing  Mr.  Gold 
say  or  ever  reading  anything  that  Mr.  Gold  wrote  to  the 
effect  that  the  Union  of  the  Soviet  Socialist  Republics  is 
a  democratic  republic  of  true  democracy?  A.  No,  sir. 

Q.  You  do  not?  A.  I  don’t  read  the  publication  that 
he  does.  I  have  my  own  publication. 

[3078]  Q.  I  am  speaking  now  of  the  Fur  &  Leather 
Worker.  Do  you  read  that?  A.  I  do. 

;  Q.  You  read  the  President’s  Page?  A.  I  do. 

Q.  Do  you  have  any  recollection  in  the  President’s  page 
that  Mr.  Gold  referred  to  the  U.  S.  S.  R.  as  a  democracy? 
A.  I  don’t  recall  any  such  reference. 

Q.  Now  let  me  ask  you  this,  Mr.  Mindel : 

Do  you  have  a  recollection  that  in  the  President’s  Page 
of  the  Fur  and  Leather  Worker,  Mr.  Gold  made  a  state¬ 
ment  that  the  United  States  of  America  and  the  U.  S.  S.  R. 
are  interested  in  a  truly  democratic  Europe? 
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Mr.  Marcantonio :  As  of  what  year,  if  the  Court 
please?  I  submit  that  was  said  during  the  war  and 
the  prosecutor  should  point  out  the  time. 

Mr.  Lowther:  June,  1945. 

Mr.  Marcantonio:  Right. 

The  Witness :  I  would  have  to  refresh  my  recol¬ 
lection  by  seeing  it.  I  couldn’t  recall  that  far  back. 

By  Mr.  Lowther : 

Q.  All  right,  sir. 

Q.  Do  you  ever  recall  reading  in  the  Fur  and  Leather 
Worker  President’s  Page,  February  and  March,  1946,  the 
statements  by  Mr.  Gold  to  the  effect  that  although  our 
country  is  [3079]  known  as  a  democracy  the  economic 
royalists  actually  govern  the  country?  A.  It  is  possible 
that  he  said  that. 

Q.  Do  you  have  a  recollection,  Mr.  Mindel,  that  in  the 
Fur  and  Leather  Worker,  July  and  August,  1946,  Presi¬ 
dent’s  Page,  that  Mr.  Gold  said  in  effect  that  the  over¬ 
whelming  majority  of  the  Congress  do  not  represent  the 
American  people,  they  represent  the  enemies  of  the  people? 
A.  What  year  was  that? 

Q.  1946,  sir,  July  and  August.  A.  I  would  have  to  see 
that  before  I  answered  that  question. 

Q.  I  am  calling  your  attention,  Mr.  Mindel,  to  the  part 
that  I  have  got  the  pencil  mark  beside  it.  If  you  want  to 
read  it  to  yourself — 

Mr.  Marcantonio:  May  I  have  an  objection  to 
that  question?  It  is  immaterial  of  what  Americans 
think  that  Congress  represents.  There  are  many 
who  think  they  represent  nobody.  Some  think  they 
represent  bad  people.  Some  think  they  represent 
good  people. 
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Mr.  Lowther:  If  the  Court  please,  if  counsel 
wishes  to  make  a  speech  I  suggest  that  it  he  made 
out  of  the  presence  of  the  jury  and  at  the  bench. 

Mr.  Marcantonio:  It  is  a  proper  objection.  I 
say — 

Mr.  Lowther:  May  this  be  at  the  bench? 

[30S0]  Mr.  Marcantonio :  It  is  anybody’s  opinion 
and  I  object.  I  am  through. 

The  Court :  It  may  stay. 

The  ‘Witness:  Yes,  sir,  I  recall  that. 

By  Mr.  Lowther : 

Q.  Now,  Mr.  Mindel,  did  you  ever  have  knowledge  that 
Mr.  Gold  was  President  of  the  Morning  Freiheit  Associa¬ 
tion?  A.  No,  I  don’t. 

Mr.  Marcantonio:  As  of  when?  Before  he  re¬ 
signed,  wasn’t  it?  Let’s  have  the  date. 

Mr.  Lowther:  As  of  October  1,  1948,  and  as  of 
October  1, 1945,  with  an  address  35  East  12th  Street? 
i  The  Witness:  I  have  no  knowledge  of  that,  sir. 

By  Mr.  Lowther : 

Q.  Do  you  read  the  Freiheit,  sir?  A.  No,  sir. 

Mr.  Lowther:  Excuse  me  one  further  moment, 
your  Honor  and  Mr.  Mindel. 

I  will  tender  the  witness  for  redirect. 

Redirect  examination  by  Mr.  Marcantonio : 

Q.  Isn’t  it  a  fact  that  the  following  people  protested 
against  the  trial  of  the  eleven  Communists? 
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Professor  E.  Franklin  Frazier  of  Howard  University; 

[3081]  The  St.  Louis  Post  Dispatch; 

Professor  Zacharian  Chafee ; 

Charlotta  A.  Bass; 

The  magazine,  The  Nation; 

The  York  Gazette; 

Father  Clarence  Parker  of  Chicago; 

Mrs.  Andrew  S.  Simkins,  Co-Chairman  of  the  South 
Carolina  Republican  Party; 

Mrs.  Theresa  Lee  Robinson,  Director  of  the  Elks  Civil 
Liberties  Committee  of  Washington;  and  many  other 
Americans  protested  against  the  conviction  and  trial  of 
the  eleven?  A.  That  is  correct,  sir. 

Q.  And  isn’t  it  a  fact  that  the  statement  that  was  made 
with  respect  to  Potash  at  the  Convention  was  that  the 
period  covered  by  the  indictment,  Potash’s  name  was  not 
mentioned?  A.  That  is  right. 

Q.  As  a  matter  of  fact,  that  statement  was  made  by 
attorneys  at  that  Convention;  isn’t  that  correct?  A.  Yes, 
we  had  a  representative  of  the  attorneys’  staff  addressing 
us  at  one  of  the  sessions. 

Q.  Yes. 

Now,  a  fur  squarer,  what  part  of  the  industry  is  a  fur 
squarer?  A.  In  the  fur  manufacturing. 

[3082]  Q.  Is  he  a  sort  of  a  cutter?  Is  it  part  of  the 
cutting  process?  A.  It  is  a  less  skilled  operation  than  a 
cutter,  less  skilled.  It  requires  less  skill. 

Q.  Now,  as  to  contributions  made  by  the  International 
Fur  and  Leather  Workers  Union,  the  only  contributions 
that  have  been  made,  isn’t  it  a  fact,  were  contributions 
made  only  for  Potash?  Isn’t  that  right?  A.  That  is  cor¬ 
rect,  sir.  It  was  so  specified. 

Q.  And  so  specified?  A.  Yes. 

Q.  None  for  the  other  eleven?  A.  No,  sir. 
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Q.  Now,  isn’t  it  a  fact  that  President  Truman  referred 
to  one  of  the  Congresses  of  the  United  States,  the  80th 
Congress,  as  the  worst  Congress  in  the  history  of  the 
United  States?  A.  I  don’t  remember  the  exact  character¬ 
ization.  I  don’t  know  whether  he  referred  to  it  as  Do 
Nothing  or — 

Q.  Isn’t  it  a  fact  that  “Economic  Royalists” — wasn’t 
it  first  used  by  Franklin  D.  Roosvelt?  A.  That  is  the  first 
time  I  heard  the  expression. 

Mr.  Marcantonio :  That  is  all,  sir. 

Oh,  one  other  question,  sir. 

By  Mr.  Marcantonio : 

1  [3083]  Q.  Are  you  a  member  of  the  Communist  Party? 
A.  No,  sir.  I  have  been  anti-Communist. 

Recross-examination  by  Mr.  Lowther : 

Q.  I  take  it  then  from  your  testimony,  Mr.  Mindel,  that 
to  your  knowledge,  Mr.  Potash  was  never  a  cutter  in  the 
trade?  A.  Not  a  cutter,  no,  sir. 

Q.  Never  was  a  cutter?  A.  Not  to  my  knowledge. 

Q.  What  Local  did  he  belong  to?  A.  I  think  it  would 
be — they  have  five  Locals.  It  would  be  either  101  or  105. 

Q.  101  is  a  cutter’s  Local?  A.  I  don’t  know. 

Q.  You  don’t  know  if  101  is  the  cutters’  Local?  A.  I 
am  not  certain.  They  have  five  Locals  comprising  a  Joint 
Council.  I  have  never  been  concerned  as  to  the  ramifica¬ 
tions  of  the  separate  Locals  there. 

Q.  How  long  have  you  been  in  the  trade,  sir?  A.  I 
have  been  in  the  trade  over  30  years. 

Q.  And  you  don’t  know  that  101  is  the  Cutter’s  Local? 
A.  Not  necessarily,  no.  Not  necessarily. 

Mr.  Lowther:  No  further  questions. 
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[3084]  Redirect  examination  by  Mr.  Marcantonio : 

Q.  Well,  as  a  matter  of  fact,  a  fur  squarer  is  involved 
in  the  process  of  cutting,  isn’t  that  right? 

Mr.  Lowther:  Objected  to  as  leading. 

By  Mr.  Marcantonio : 

Q.  What  is  fur  squaring?  What  is  involved?  A.  It  is 
not  as  skillful  as  cutter. 

Q.  But  it  is  preliminary  to  the  cutting  process  ?  A.  To 
that  operation. 

Q.  And  ordinarily  referred  to  at  times  as  a  cutter  in 
the  trade? 

Mr.  Lowther:  Objected  to  as  leading. 

By  Mr.  Marcantonio : 

Q.  What  is  it  ordinarily  referred  to  in  the  common 
language  of  furriers?  A.  Secondary  cutter,  I  would  call 
it. 


Mr.  Lowther :  I  have  no  further  questions,  if  the 
Court  please. 

Mr.  Marcantonio:  May  the  witness  be  excused? 
Mr.  Lowther:  No  objection  on  the  Government’s 
part. 

The  Court:  The  witness  may  be  excused. 
(Witness  excused.) 

[3085]  Mr.  Marcantonio:  Mrs.  May  Lageoles. 
The  Court:  You  made  a  request,  sir. 

Mr.  Marcantonio:  Oh,  yes,  sir.  I  want  to  read 
this. 
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“For  years  we  battled  that  question,  that  the 
[3086]  unions  which  are  the  most  powerful  organiza¬ 
tions  in  our  country,  the  bulwark  of  democracy,  the 
spearhead  for  progress,  that  these  unions  be  citizens 
of  this  great  democracy,  that  it  is  not  only  their 
right,  but  it  is  the  task  and  duty  to  participate  in 
the  political  life  of  the  nation.’ ’ 

•  •  • 

Mr.  Marcantonio:  This  is  also  another  state¬ 
ment  by  President  Gold  at  the  Convention: 

“They  were  declared  subversive  because  they 
wanted  to  deprive  them  of  their  belief,  and  today 
you  pick  the  Communists  and  tomorrow  you  pick  the 
Socialists,  and  tomorrow  you  will  attack  the  beliefs 
of  others  and  so  undermine  the  cornerstone  of  our 
democracy.” 

The  next  one  is  page  133. 

The  Clerk:  That  is  No.  17. 

•  »  •• 

[3087]  Mr.  Marcantonio:  Here  is  also  another 
statement  made  by  President  Gold  at  the  Conven¬ 
tion: 

“Let  no  one  be  under  the  impression  that  only 
those  who  are  in  favor  of  the  report  will  be  given 
the  floor.  In  fact,  in  order  to  be  sure  that  everyone 
who  has  any  criticism  to  offer  will  have  the  oppor¬ 
tunity  to  speak,  I  will  ask  you  tomorrow  morning 
to  submit  to  me  the  names  of  those  who  want  to 
offer  some  criticism  and  you  will  be  the  first  ones 
to  get  the  floor,  and  I  hope  that  tomorrow  you  will 
really  demonstrate  by  deeds  our  repeated  declara¬ 
tions  of  democracy  and  democratic  procedure  as  we 
did  at  previous  Conventions.” 
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And  here  we  have  another: 

“And  thanks  to  the  Bill  of  Rights,  thanks  to  the 
democracy  in  our  country,  the  Furriers’  Union  was 
able  to  defeat  the  conspirators  that  worked  against 
them  day  and  night  for  many  years.” 


Thereupon  May  Lageoles  called  as  a  witness,  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

[3088]  Direct  examination  by  Mr,  Marcantonio : 

Q.  Mrs.  Lageoles,  will  you  please  state  your  full  name 
and  address?  A.  May  Lageoles. 

The  Reporter:  Will  you  spell  it,  please? 

The  Witness :  L-a-g-e-o-l-e-s. 

By  Mr,  Marcantonio: 

Q.  Are  you  married?  A.  Yes. 

Q.  What  is  your  occupation?  A.  I  am  a  fur  operator. 
Q.  Are  you  a  member  of  any  union?  A.  Yes,  I  am. 

Q.  Which  one?  A.  The  Greek  Fur  Workers  Union, 
Local  70. 

Q.  What  is  the  Greek  Fur  Workers  Union  Local  70? 
A.  It  is  a  union  comprised  of  workers  of  Greek  origin. 

Q.  Is  it  affiliated  -with  the  Furriers  Joint  Council  of 
the  International  Fur  and  Leather  Workers’  Union  of 
America?  A.  Yes,  it  is. 

Q.  Now,  have  you  ever  held  any  position  in  your  local 
union?  [3089]  A.  Yes. 

Q.  What  position  have  you  held?  A.  Well,  I  was  an 
Executive  Board  member  of  Local  70  for  the  last  two  years. 
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Q.  How  did  you  become  Executive  Member  of  Local 
70?  A.  I  was  elected  through  secret  ballot. 

Q.  Have  you  ever  been  a  delegate  to  the  Furriers  Joint 
Council?  A.  Yes,  I  have. 

Q.  How  long?  A.  The  last  two  years. 

Q.  How  did  you  become  a  delegate  to  the  Furriers 
Joint  Union?  A.  I  was  elected. 

Q.  How  long  have  you  been  in  the  trade?  A.  Since  I 
graduated  in  1940  from  high  school.  That  is  13  years. 

Q.  And  what  is  your  salary?  A.  $151.00  a  week. 

Q.  How  many  hours  a  week?  A.  35  hours. 

Q.  Do  you  get  any  other  benefits?  A.  Oh,  yes,  we  get 
sick  benefits,  hospitalization,  pension  retirement,  holidays, 
paid  holidays. 

Q.  Is  your  husband  a  member  of  the  union?  [3090]  A. 
Yes,  he  is. 

Q.  By  the  way,  how  long  have  you  been  getting  this 
salary  of  $151.00  a  week?  A.  For  the  last  three  years. 

Q.  And  prior  to  that  what  were  you  receiving?  A. 
$145.00. 

Q.  Is  your  husband  a  member  of  the  union?  A.  Yes, 
he  is. 

Q.  A  member  of  the  trade  also.  A.  A  fur  operator. 

Q.  And  what  is  his  salary?  A.  $157.50. 

Q.  How  long  has  he  been  receiving  that?  A.  The  last 
three  years. 

Q.  I  believe  he  was  overseas  in  the  Army.  How  much 
was  he  receiving  before?  A.  Yes,  he  is  a  veteran. 

Well,  when  he  got  back  from  the  service  he  was  earn¬ 
ing,  I  think,  when  he  went  back  to  his  job,  he  was  earning, 
I  think,  $100.00,  and  then  he  got  progressive  raises. 

Q.  Now,  did  you  march  in  May  Day  of  1951?  A.  Yes, 
I  did. 

Q.  Did  you  march  in  May  Day  of  1952?  A.  Yes. 
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Q.  Did  your  husband  march  in  these  parades  with  you! 
[3091]  A.  He  did. 

Q.  Did  your  Greek  Local  70  march  with  you?  A.  Yes. 

Q.  Will  you  explain  how  it  came  about  that  your  union 
marched?  A.  Well,  our  union  has  always  marched.  It  has 
been  traditional  that  the  Fur  Workers  has  always  marched 
on  May  Day.  It  was  sort  of  a  holiday. 

Q.  And  how  long  have  you  been  marching?  A.  Ever 
since  I  was  six  years  old. 

Q.  Will  you  tell  us  how  that  came  about?  A.  Well,  I 
am  from  a  family  of  furriers  and  in  our  household  May  1st 
has  always  been  a  holiday.  We  have  always  marched  with 
the  furriers. 

Q.  Now,  how  was  the  parade  organized?  How  do  you 
furriers  march?  Will  you  give  us  an  idea?  A.  Well,  first 
a  committee  is  formed,  and  then  we  decide  on  the  slogans 
to  be  used. 

Q.  When  you  say  “we”,  whom  do  you  mean  by  “we”? 
A.  I  mean  the  furriers  on  the  committee.  The  furriers  on 
the  committee.  And  they  in  turn  go  to  the  Joint  Council 
and  they  present  the  slogans  to  be  approved  upon. 

Q.  And  then  where  did  you  assemble?  A.  Oh,  we 
usually  assemble  on  39th  Street  and  Eighth  Avenue. 

[3092]  Q.  And  the  parade  terminates  where?  A.  Union 
Square. 

Q.  And  what  happens  as  each  contingent  goes  by  the 
Union  reviewing  stand?  A.  Well,  each  contingent  is  called 
out  by  name  as  we  march  by. 

Q.  Yes,  and  what  happens  to  the  leader  of  the  contin¬ 
gents?  A.  Well,  usually  the  leader  marches  for  a  while 
and  drops  out  and  appears  on  the  reviewing  stand. 

Q.  And  what  did  Mr.  Gold  do  on  that  occasion,  do  you 
recall?  A.  Well,  Mr.  Gold  marched  with  us  and  then  he 
dropped  out  and  appeared  on  the  reviewing  stand. 

Q.  Did  he  make  a  statement  from  the  reviewing  stand? 
A.  Yes. 
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Q.  And  after  he  made  the  statement,  what  did  he  do, 
do  you  know?  A.  Well,  he — I  suppose  he  joined  the  Fur¬ 
riers  or  stayed  on  the  stand.  I  don’t  quite  remember. 

*  Q.  All  right.  You  don’t  remember. 

Now,  did  you  understand  that  one  had  to  be  a  member 
of  the  Communist  Party  to  march  in  that  parade?  A. 
Never. 

Q.  Are  you  a  member  of  the  Communist  Party? 
[3093]  A.  No. 

Q.  Is  your  husband  a  member  of  the  Communist  Party? 
A.  No. 

Q.  Now,  you  have  heard  Mr.  Gold  speak  on  various 
occasions?  A.  Yes,  I  have. 

Q.  Have  you  read  the  Fur  and  Leather  Worker,  the 
President’s  Page?  A.  Yes,  I  do. 

Q.  Have  you  heard  or  read  the  President  use  the  term 
“true  democracy”?  A.  Many  times. 

Q.  Have  you  heard  or  read  him  explain  what  he  meant 
by  the  term  “true  democracy”?  A.  Oh,  yes. 

Q.  What  did  he  say  “true  democracy”  meant?  A. 
Well,  he  said  that  it  is  the  right  of  every  man  or  woman  to 
express  his  or  her  opinion. 

i  Q.  Did  you  hear  him  or  read  him  in  the  use  of  the 
words  “democratically  elected  government”?  A.  Yes. 

Q.  And  have  you  had  occasion  to  hear  him  or  read 
him  explain  what  he  meant  by  “democratically  elected  gov¬ 
ernment”?  A.  Oh,  yes. 

Q.  Have  you  read  or  heard  him  explain  what  he  meant? 

[3094]  You  said  he  had?  A.  Yes. 

Q.  Will  you  tell  us  what  he  said  he  meant  by  “demo¬ 
cratically  elected  government”?  A.  Well,  our  American 
government,  of  course. 


Mr.  Marcantonio:  You  may  examine. 


2027 


May  Lageoles — For  Defendant — Cross 
Cross-examination  by  Mr.  Lowther: 

Q.  Mrs.  Lageoles,  you  say  you  marched  in  the  1952  May 
Day  parade!  A.  Yes. 

Q.  And  you  marched  with  the  Fur  and  Leather  Work¬ 
ers  contingent!  A.  Yes. 

Q.  Where  did  you  convene  for  the  parade!  Where  did 
you  get  together!  A.  At — where  did  we  get  together! 

Q.  Where  was  the  assembly  point,  I  mean!  A.  39th 
Street,  I  believe,  between  Eighth  and  Ninth  Avenues. 

Q.  39th  and  Eighth  and  Ninth  Avenue?  A.  Yes. 

Q.  What  time  did  you  get  there,  do  you  recall?  A.  We 
usually  marched  about — 

Q.  1952,  I  mean.  [3095]  A.  What  did  you  say? 

Q.  What  time  did  you  arrive  at  the  assembly  point? 
A.  Oh,  I  would  say  about  12  o’clock. 

Q.  Noon  time?  A.  Yes. 

Q.  And  what  time  did  you  reach  Union  Square?  A.  In 
1952  I  would  say  about  4:30. 

Q.  You  reached  Union  Square  at  4:30  p.  m.?  A.  I 
couldn’t  be  quite  sure  of  that. 

Q.  All  right,  ma’am. 

And  when  did  you  leave  the  assembly  point  at  39th 
Street  and  Eighth  and  Ninth  Avenue?  A.  Two  o’clock, 
2:30.  I  really  cannot  say. 

Q.  All  right. 

And  what  if  any  contingents  were  before  you  in  the 
May  Day  parade  in  1952?  A.  What  about  them? 

Q.  What  were  the — if  you  recall — what  contingents 
were  in  front  of  the  Fur  Workers  Union?  A.  I  really  don’t 
remember. 

Q.  Do  you  recall  that  the  parade  was  led  off  by  a  con¬ 
tingent  of  the  Veterans  of  the  Abraham  Lincoln  Brigade? 
A.  I  believe  so,  yes. 

Q.  What  was  the  course  of  the  march?  A.  What  was 
the  course  of  the  march? 
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'  [3096]  Q.  In  other  words,  can  you  just  briefly,  Mrs. 
Lageoles,  from  39th  Street  and  Eighth  Avenue,  how  did 
you  get  to  Union  Square?  A.  Well,  we  marched  along 
Eighth  Avenue. 

Q.  How  far  down  Eighth  Avenue?  A.  I  believe  it  was 
16th  Street  or  17th  Street,  and  then  we  would  go  down  to 
5th. 

Q.  Turn  east?  A.  Turn  east,  yes. 

Q.  Turn  east  on  17th?  A.  I  think  it  was  17th,  yes. 

Q.  And  come  into  Union  Square?  A.  Yes. 

Q.  Now,  when  you  come  into  Union  Square  you  marched 
by  the  reviewing  platform,  is  that  right?  A.  Yes. 

Q.  Would  the  reviewing  platform  be  on  your  right  or 
to  your  left,  as  you  march  by?  A.  To  my  right. 

Q.  Now,  when  you  marched  by  the  reviewing  platform, 
who,  if  anyone,  was  speaking?  A.  Ben  Gold  was  speaking. 

Q.  Do  you  recall  what  Ben  Gold  had  to  sa}r?  A.  Well, 
he  would  announce  that  the  Fur  and  Leather  Workers  are 
arriving  at  that  point. 

[3097]  Q.  Mr.  Gold  would  announce  that?  A.  He  would 
be  on  the  reviewing  stand,  yes. 

Q.  Would  he  announce  that  the  Fur  and  Leather  Work¬ 
ers  are  arriving?  A.  Well,  he  would  speak  of  it,  yes. 

Q.  Isn’t  it  a  fact  that  the  Master  of  Ceremonies,  Mrs. 
Lageoles,  is  the  one  that  announces  that  the  Fur  and 
Leather  Workers  are  now  coming  into  Union  Square? 
A.  There  was  no  Master  of  Ceremonies. 

Q.  There  is  no  Master  of  Ceremonies?  A.  Everyone 
speaks. 

Q.  Isn’t  there  anyone  there  who  acts  as  an  introducer 
for  the  different  speakers  on  May  Day  on  the  stand?  A.  I 
imagine  there  are  many  speakers,  yes. 

Q.  Yes,  ma’am. 

Do  you  recall  who  the  one  was  in  1951  who  acted  as  the 
person  introducing  the  various  speakers  and  the  various 
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contingents  as  they  came  into  Union  Square?  A.  Well,  1 
wasn’t  there  for  every  contingent,  just  my  own. 

Q.  Do  you  recall  who  announced  your  contingent?  A.  I 
believe  it  was  Ben  Gold. 

Q.  Isn’t  it  a  fact  that  in  1951  the  one  who  announced 
your  contingent  was  Louis  Weinstock?  A.  I  don’t  remem¬ 
ber,  as  I  say. 

[3098]  Q.  You  have  no  knowledge  of  the  United  May 
Day  Committee,  Mrs.  Lageoles?  A.  No. 

Q.  None  whatsoever?  A.  Well,  just  briefly  that  they— 

Q.  You  heard  of  them?  A.  It  is  a  committee,  yes. 

Q.  And  the  United  May  Day  Committee  has  nothing  to 
do  with  the  Furriers  Union,  does  it?  A.  Well,  yes,  it  does. 

Q.  What  connection  does  it  have  with  the  Furriers’ 
Union?  A.  Well,  I  believe  it  is  part  of  the  International 
and  we  are  a  part  of  the  International. 

Q.  You  mean  that  it  is  your  understanding  that  the 
United  May  Day  Committee  is  a  part  of  the  International 
Union?  A.  Well,  I  am  not  even  sure  of  that.  I  know  we 
have  a  May  Day  Committee,  the  Furriers. 

Q.  In  the  Furriers?  A.  Yes. 

Q.  Every  year?  A.  Yes. 

Q.  Now,  did  you  have  occasion  prior  to  taking  the  stand, 
Mrs.  Lageoles,  to  look  and  see  at  page  2  of  the  Daily 
Worker  the  May  Day  assembly  point  for  1952,  the  1952 
parade?  [3099]  A.  Pardon  me;  repeat  that  again. 

Q.  I  am  asking  you,  ma’am,  before  you  took  the  stand, 
did  you  have  occasion  to  refresh  your  recollection  as  to  the 
parade  by  looking  at  the  order  of  march  as  it  is  set  out  in 
the  Daily  Worker  in  1952?  A.  No. 

Q.  Did  you  have  occasion  to  talk,  Mrs.  Lageoles,  with 
any  of  the  attorneys  for  the  defendant  Gold  prior  to  the 
time  you  took  the  stand  here,  ma’am?  A.  Yes,  sir,  I  have. 

Q.  When  did  you  talk  with  them?  A.  I  believe  it  was — 
it  was  Saturday,  Saturday,  in  New  York. 
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Q.  In  New  York?  A.  Yes. 

Q.  And  who  did  you  talk  to?  A.  I  spoke  with  Mr. 
Cammer. 

'  Q.  Did  you  talk  at  all  with  Mr.  Marcantonio?  A.  Not 
on  Saturday. 

Q.  Did  you  talk  with  him  prior  to  taking  the  stand 
today?  A.  Yes,  I  did.  Monday  night. 

Q.  Monday  night?  A.  Yes. 

Q.  Now,  do  you  have  a  recollection — 

[3100]  Mr.  Lowther:  I  think  that  is  all. 

I  will  tender  the  witness  for  redirect. 

Mr.  Marcantonio:  No  questions. 

•  #  • 


[3101]  After  Recess 

Mr.  Marcantonio :  There  is  now  pending  my  motion  to 
receive  Defendant’s  Exhibits  for  identification. 

'  [3102]  The  Clerk:  From  20  through  35. 

Mr.  Marcantonio:  From  20  through  35. 

:  (Thereupon  excerpt  from  President’s  Page  of  July 
and  August,  1953,  was  marked  Defendant’s  Exhibit  No.  20 
for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  April-May,  1951,  was  marked  Defendant’s  Exhibit 
No.  21  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  January-Februarv,  1951,  was  marked  Defendant’s 
Exhibit  No.  22  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  June,  1950,  was  marked  Defendants  Exhibit  No. 
23  for  identification.) 
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(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  May,  1950,  was  marked  Defendant’s  Exhibit  No. 
24  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  October  29, 1948,  was  marked  Defendant’s  Exhibit 
No.  25  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  October  1,  1948,  was  marked  Defendant’s  Exhibit 
No.  26  for  identification.) 

[3103]  (Excerpt  from  President’s  Page  of  Fur  and 
Leather  Worker,  June,  1948,  was  marked  Defendant’s  Ex¬ 
hibit  No.  27  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  January,  1946,  was  marked  Defendant’s  Exhibit 
No.  28  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  January,  1947,  was  marked  Defendant’s  Exhibit 
No.  29  for  identification.) 

(Excerpt  from  Call  to  Action,  April,  1947,  was  marked 
Defendant’s  Exhibit  No.  30  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  September,  1947,  was  marked  Defendant’s  Ex¬ 
hibit  No.  31  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  January,  1944,  was  marked  Defendant’s  Exhibit 
No.  32  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  September,  1944,  was  marked  Defendant’s  Ex¬ 
hibit  No.  33  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  October  15,  1944,  was  marked  Defendant’s  Ex¬ 
hibit  No.  34  for  identification.) 
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[3104]  (Excerpt  from  President’s  Page  of  Fur  and 
Leather  Worker,  February  and  March,  1948,  was  marked 
Defendant’s  Exhibit  No.  35  for  identification.) 

Mr.  Lowther:  There  is  an  objection,  if  the  Court 
please. 

Mr.  Marcantonio :  Just  the  underlined  portions,  if  your 
Honor  please. 

•  *  • 

[3105]  The  Court:  It  is  probably  necessary  for  the 
Court  to  go  through  these  matters  if  the  Court  is  going 
to  adhere  to  the  same  rule  that  it  used  on  yesterday. 

The  Court’s  position  is  any  material  which  represents 
speeches  or  writings  by  the  defendant  which  bear  upon 
the  construction  or  interpretation  of  the  word  “democracy” 
or  “democratically-elected  government”  or  in  that  general 
classification  are  admissible. 

Now,  with  respect  to  references  beyond  that,  the  Court 
feels  that  they  are  not  admissible,  and  it  would  seem  to 
the  Court  that  it  would  be  a  matter  for  counsel  to  agree 
upon,  unless  you  want  the  Court  to  go  through  each  one 
and  [3106]  work  it  out  specifically. 

You  are  both  aware  of  the  Court’s  ruling  as  announced 
yesterday,  it  was  applied  yesterday,  when  the  material 
was  before  the  Court,  and  it  would  seem  that  it  would 
be  a  matter  that  you  could  get  together  upon  and  agree 
upon. 

As  for  instance  the  one  particular  one  that  has  been 
mentioned,  the  words  “American  workers  love  their 
country,  American  workers  love  their  democracy  and  free 
institutions.”  It  would  seem  that  that  portion  would  be 
admissible. 

There  may  be  some  material  outside  of  the  use  of  the 
word  “democracy”,  but  it  is  in  context, 
i  However,  when  you  go  on  to  discussions  of  other 
things  which  have  not  been  involved  in  any  issue  in  this 


2033 


Colloquy  Between  Court  and  Counsel 

case,  the  Court  believes  that  its  rule  should  apply,  and 
there  is  a  reference  here  to  “true  Americanism”,  which 
would  seem  to  the  Court  to  be  admissible. 

The  Court  can't  pare  the  thing  down  until  there  is  no 
substance  left  to  it.  It  has  to  be  an  indication  of  what  the 
phrase  was,  how  the  phrase  was  used  in  order  to  make  it 
understandable. 

That  is  the  Court’s  general  rule. 

It  would  seem  to  the  Court  that  perhaps  you  could  get 
together  and  agree  on  that  material  that  would  go  out. 
Otherwise  it  would  be  necessary  for  the  Court  to  pick 
each  one  and  say  you  can  put  this  word  in  or  this  phrase 
in  and  [3107]  this  sentence  in  and  leave  the  other  out. 

It  would  seem  that  that  would  be  something  that  counsel 
may  be  able  to  do  itself. 

Mr.  Lowther:  I  appreciate  the  Court’s  feeling  on  the 
matter.  The  only  thing  is,  if  the  Court  please,  is  if  the 
Court  please,  is  that  I  have  an  idea  that  Government  counsel 
will  be  in  a  position  where  it  will  not  be  able  to  agree  with 
defendant  counsel. 

I  don’t  mean  that  as  any  reflection  on  defendant  counsel 
and  myself. 

(Thereupon  excerpt  from  President’s  Page  of  Fur  and 
Leather  "Worker,  June,  1953,  was  marked  Defendant’s  Ex¬ 
hibit  No.  36  for  identification.) 

(Excerpt  from  President’s  Page  of  Fur  and  Leather 
Worker,  April,  1953,  was  marked  Defendant’s  Exhibit  No. 
37  for  identification.) 

The  Court:  If  you  feel  that  that  is  the  situation  then 
the  only  thing  remaining  is  for  the  Court  to  pass  on  each 
one. 

Now  with  respect  to  Exhibit  No.  20. 

•  *  • 
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[3108]  Mr.  Marcantonio:  If  your  Honor  please,  at  this 
time  I  ask  leave  to  show  to  the  jury  the  balance  of  the 
pictures  that  we  have  obtained  from  the  prosecutor  of  the 
May  Day  parade  so  that  the  jury  can  have  a  full  idea  of 
the  parade. 

The  Court:  Have  they  been  identified? 

Mr.  Marcantonio:  Mr.  Lowther  turned  these  pictures 
over  to  us  as  the  pictures  of  the  May  Day  parade,  1952. 

The  Court:  You  can  identify  them  by  one  number  and 
have  them  numbered  by  or  identified  by  alphabetical  desig¬ 
nations  as  part  of  the  one  number,  if  you  wish.  It  has  to 
have  some  identification  if  it  is  going  to  be  marked  for 
identification. 

The  Clerk:  It  will  be  38. 

[3109]  Mr.  Marcantonio:  38- A,  -B,  -C,  -D,  and  so  on. 

The  Court:  That  is  Defendant’s  Exhibit  38. 

The  Clerk:  38- A. 

The  Court:  And  how  many  sub  numbers  are  there? 
If  there  are  more  than  26  we  will  run  out. 

The  Clerk :  I  am  afraid  there  are. 

The  Court:  Then  you  can  mark  them  A-l,  2  and  so 
forth. 

The  Clerk :  56  altogether. 

;  The  Court:  We  will  mark  them  Defendant’s  38-A  to 
Z,  and  A-l,  A-2  to  Z-2. 

1  If  there  is  not  going  to  be  any  specific  controversy  to 
any  one  photograph  they  may  be — 

Mr.  Lowther:  There  is  no  objection,  your  Honor.  In 
fact,  the  Government  is  now  going  to  tender  the  balance 
of  the  photographs  so  the  jury  can  have  a  complete  picture 
of  the  parade. 

i  Mr.  Marcantonio :  Are  those  the  photographs  that  the 
jury  has  already  seen? 

Mr.  Lowther:  No,  they  are  not. 

Mr.  Rein:  Some  of  them  are. 
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Mr.  Marcantonio:  It  doesn’t  make  any  difference. 
Let  them  have  them  all.  Let  them  see  them  all. 

The  Court:  Well,  if  there  is  going  to  be  no  specific 
controversy  as  to  any  one  they  can  be  all  marked  Exhibits 
[3110]  3S  and  the  Clerk  can  designate  the  sub-markings 
later.  They  can  be  shown  to  the  jury. 

Ladies  and  gentlemen  of  the  jury,  these  photographs 
are  being  received  in  evidence,  photographs  introduced  by 
the  defendant  of  the  May  Day  parade,  and  they  will  now 
be  shown  to  the  jury  for  their  examination.  You  may 
examine  them. 

•  «  • 

[3111]  (Thereupon  Defendant’s  Exhibits  Nos.  20  to 
28,  30  to  35,  inclusive,  were  received  in  evidence.  Defend¬ 
ant’s  Exhibits  29,  36  and  37  excluded.) 

[3112]  Mr.  Marcantonio:  The  defendant  objects  to 
your  Honor’s  rulings  with  regard  to  these  exhibits.  The 
ground  of  my  objection  is  as  follows: 

I  do  not  believe  that  the  issue  of  the  meaning  of  “true 
democracy”  or  of  “democratically-elected  Government” 
should  have  been  made  an  issue  in  this  case  for  the  reasons 
that  I  stated  in  my  argument  for  a  judgment  of  acquittal. 

However,  since  they  are  in  issue  in  this  case,  then  the 
language  used  by  the  defendant  showing  what  he  meant  by 
the  use  of  “democracy”  or  “true  democracy”,  or  “demo¬ 
cratically-elected  Government”  should  be  included. 

And  therefore  I  object  to  your  Honor’s  ruling  in  ex¬ 
cluding  the  following  language  from  Exhibit  No.  26. 

Your  Honor  excluded  the  following  language: 

“We  keep  our  union  clean.  We  drive  out  every  grafter, 
every  traitor  and  every  corrupt  individual.  We  shall  con¬ 
tinue  to  do  so  as  long  as  we  are  in  office.” 

And  then  I  also  object  to  your  Honor’s  eliminating  the 
following  language : 
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ci  *  *  *  regardless  of  race,  color  or  creed,  religious 
belief  or  political  philosophy. ’  ’ 

i  No.  28  was  excluded  entirely,  do  you  recall? 

The  Clerk:  No,  just  parts. 

Mr.  Marcantonio:  On  Exhibit  28  we  object  to  your 
Honor’s  eliminating  the  following  language: 

[3113]  “  *  *  •  for  the  independence  of  our  country,  for 
the  abolition  of  slavery,  and  of  similar  heroic  battles  fought 
by  the  peoples  of  the  world  in  the  course  of  generations 
past.” 

We  think  also  that  this  language  indicates  what  he 
means  is  “democracy”. 

29  is  not  admitted.  We  object  to  your  Honor’s  exclud¬ 
ing  the  following  language  from  29,  the  defendant’s  lan¬ 
guage  of  the  President’s  Page  of  January,  1947,  reading 
as  follows : 

'  “Nothing  discredits  our  democracy  more;  nothing  de¬ 
grades  our  great  American  nation  more ;  no  greater  crime 
can  be  committed  by  our  democracy  than  to  tolerate  the 
oppression,  unheard  of  exploitation  and  brutal  discrimina¬ 
tion,  Jim  Crowism,  persecution  and  lynching  practices 
against  our  Negro  brothers,  no  American  who  loves  his 
country  can  be  complacent  as  long  as  this  brutality  is 
continued  against  the  millions  of  Negro  people  in  our 
country.” 

I  object  to  the  elimination  of  the  following  language 
of  the  defendant : 

“Our  democracy  is  in  danger,  our  freedoms  are  insecure, 
the  American  way  of  life  and  the  American  standard  of 
living  are  in  danger  as  long  as  the  millions  of  Negro  people 
are  deprived  of  their  elementary  human  [3114]  constitu¬ 
tional,  democratic  rights.  No  democracy  is  complete,  and 
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no  democracy  is  secure  when  its  national  minorities  are 
exploited,  oppressed  and  persecuted.’ ’ 

We  object  to  your  Honor’s  eliminating  the  defendant’s 
language  in  Defendant’s  Exhibit  No.  30  which  reads  as 
follows : 

“  *  *  #  in  which  our  great  President  Franklin  D. 
Roosevelt  guided  the  nation.” 

We  object  to  your  Honor’s  eliminating  the  following 
language  on  the  President’s  Page,  Exhibit  31: 

“And  chattel  slavery.” 

And  we  object  to  your  Honor’s  eliminating  the  follow¬ 
ing  language  of  defendant  Gold  in  Exhibit  No.  32  reading 
as  follows: 

“This  issue  of  our  paper  carries  the  news  that  our 
union  won  an  election  in  Hazelwood,  North  Carolina.  This 
achievement  will  be  greatly  appreciated  by  the  Leather 
Workers.  We  are  at  last  beginning  to  penetrate  the  open 
shop  fortresses  of  the  South.” 

And  we  object  to  your  Honor’s  eliminating  in  its  entirety 
the  language  used  by  the  defendant  in  his  article  on  June 
1953  President’s  Page  which  reads  as  follows: 

“Will  the  progressive,  liberal  and  honest-to-goodness 
American  forces,  and  primarily  the  forces  in  the  labor 
movement,  be  in  a  position  to  break  the  [3115]  backbone 
of  McCarthyism  defend  Americanism?  Will  they  be  able 
to  defend  the  Constitution,  the  Bill  of  Rights,  the  funda¬ 
mental  principles  of  our  democracy — freedom  of  thought, 
speech,  and  the  freedom  to  organize  and  to  petition  our 
Government?  That  is  the  question.  If  we  lose,  McCarthy¬ 
ism  wins.” 


That  does  it. 
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The  Court:  The  objections  are  overruled. 

•  •  i 

i  [3119]  (Thereupon  134  photographs  of  1952  May  Day 
Parade  were  marked  Defendant’s  Exhibits  Nos.  38-A  to 
38-Z,  38-A-l  to  38-Z-l,  3S-A-2  to  38-Z-2,  38-A-3  to  38-Z-3, 
38-A-4  to  38-Z-4,  38-A-5  to  38-Z-5,  and  the  same  photo¬ 
graphs  were  also  marked  Government’s  Exhibits  Nos. 
43-A  to  Z,  43-A-l  to  43-Z-l,  43-A-2  to  43-Z-2,  43-A-3 
to  43-Z-3,  43-A-4  to  43-Z-4,  43-A-5  to  43-Z-5,  and  received 
in  evidence.) 

•  •  • 


[3120]  After  Recess. 

(The  trial  was  resumed  at  2  o’clock  p.  m.  pursuant  to 
the  recess.) 

Mr.  Marcantonio:  There  are  a  few  more  preliminary 
matters  we  would  like  to  dispose  of,  your  Honor. 

The  Court:  You  may. 

(Thereupon  counsel  approached  the  Bench  and  the 
following  occurred:) 

•  •  • 

Mr.  Rein:  If  the  Court  please,  we  would  like  to  bring 
to  the  attention  of  the  jury  that  we  have  four  constitu¬ 
tions  of  different  unions,  the  United  Steel  Workers  of 
America,  CIO,  the  Constitution  and  By-laws  of  the  Na¬ 
tional  Federation  of  Post  Office  Clerks,  United  Mine  Work¬ 
ers  of  America,  and  the  Operative  Plasterers  and  Cement 
Finishers  [3121]  International  Association,  and  that  in 
these  constitutions  there  are  no  provisions  whatsoever  re¬ 
specting  the  resignation  of  members  from  that  union. 

I  understand  Mr.  Lowther  is  willing  to  stipulate  that 
is  a  fact.  We  would  like  to  be  able  to  present  that  to  the 
jury,  and  the  purpose  would  be  to  indicate  that  with  re- 
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spect  to  the  testimony  that  has  been  made  by  certain, 
witnesses  that  there  was  no  provision  with  regard  to  resig¬ 
nation  in  the  constitution  of  the  Communist  Party. 

The  Court :  If  it  is  a  matter  of  stipulation,  the  Court 
will  permit  it. 

Mr.  Lowther :  My  stipulation  only  goes  to  this  extent : 
Mr.  Rein  will  stipulate  what  he  says  is  the  fact,  that  there 
is  no  provision  in  there,  but  I  have  reserved  on  relevancy 
and  materiality,  and  I  urge  that  as  an  objection  at  this 
time,  competency,  relevancy  and  materiality. 

The  Court:  Well,  I  am  not  quite  clear  as  to  the  admis¬ 
sibility  of  it. 

Mr.  Rein:  May  I  explain  briefly  our  theory? 

The  Court:  I  am  assuming  your  theory  upon  which 
you  are  proceeding  is  that  you  should  be  allowed  to  intro¬ 
duce  evidence  that  other  unions  have  constitutions  in  which 
there  is  no  reference,  specific  reference  made  about  the 
right  of  a  member  of  the  union  to  resign. 

Mr.  Rein :  That  is  correct,  sir. 

[3122]  The  Court:  And  that  has  some  probative  force 
in  respect  to  the  issue  as  to  whether  or  not  the  defendant 
or  any  other  person  belonging  to  the  Fur  and  Leather 
Workers — 

Mr.  Rein :  To  the  Communist  Party. 

The  Court:  Yes,  to  the  Communist  Party  could  resign. 

Mr.  Rein :  The  -witness  made  the  point  that  there  is  no 
resignation  in  the  Communist  Party  and  the  witness  so 
testified  and  that  is  the  point. 

The  Court:  Unless  you  have  something  sepcific  to 
fortify  your  position — the  Court  can  see  your  theory,  of 
course, — but  the  Court  has  serious  doubt  as  to  whether  it 
is  admissible. 

Mr.  Rein:  The  Court  permitted  witnesses  to  testify 
that  there  was  no  provision  concerning  resignations  in 
the  constitution  of  the  Communist  Party  as  though  that 
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proved  or  had  some  relevance  and  weight  on  the  question 
whether  or  not  one  could  resign,  and  I  think  in  view  of 
the  admission  of  that  testimony  that  there  are  other  con¬ 
stitutions  of  organizations  should  be  admitted. 

The  Court:  Wouldn't  that  then  be  putting  the  Govern¬ 
ment  in  the  position  of  being  required  at  this  late  stage 
to  go  out  and  make  a  discovery  of  some  constitution  of 
some  sort  of  organization,  not  necessarily  similar  to  the 
Communist  Party,  in  which  the  constitution  carried  a  pro¬ 
vision  [3123]  that  a  member  could  resign  under  certain 
conditions  ? 

:  It  seems  to  the  Court  it  is  getting  pretty  far  afield  in 
this  case.  That  is  the  Court ’s  present  view  of  it. 

Mr.  Rein:  Well,  your  Honor,  may  I  say  one  further 
word  about  it? 

The  Court:  You  may  make  your  proffer. 

Mr.  Rein:  Now,  may  we  make  that  proffer?  We  would 
like  to  argue  to  the  jury  that  the  absence  of  a  provision 
concerning  resignation  is  of  no  significance  with  regard  to 
whether  or  not  an  individual  can  resign. 

We  think  that  in  support  of  that  we  should  be  permitted 
to  show  that  the  constitutions  of  organizations,  such  as 
these  four  unions  we  have  mentioned,  contain  no  such 
provision,  and  it  is  perfectly  clear  that  everyone  would 
have  knowledge  of  the  fact  that  individuals  can  freely 
resign  from  these  organizations,  and  it  is  just  as  a  matter 
of  fact,  it  is  the  usual  pattern  that  the  organization  not 
contain  any  provision  in  their  constitution  with  regard  to 
resignation. 

The  Court:  The  Court  is  as  much  interested  as  any 
Court  could  be  in  making  sure  that  everything  is  allowed 
to  be  introduced  which  forwards  or  supports  the  theory  of 
the  respective  parties  within  the  issues. 

I  am  frankly  in  serious  doubt  as  to  whether  it  would  be 
proper  to  permit  the  introduction  of  the  constitution  [3124] 
of  the  selected  several  unions  for  the  purpose  of  showing 
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that  these  constitutions  contained  no  provision  with  refer¬ 
ence  to  resignation  as  has  been  shown  to  be  the  case  in  the 
instance  of  the  Communist  Party.  It  would  seem  to  the 
Court  that  the  evidence  would  not  be  in  support  of  any 
issue  in  the  case.  It  would  be  drawing  comparisons  where 
the  foundation  for  the  admissibility  of  even  the  comparison 
is  not  established. 

If  you  bring  in  the  constitution  of  the  Republican 
Party  or  the  Democratic  Party  or  some  other  party  or 
some  other  organization  that  could  be  said  to  be  analagous 
to  the  Communist  Party,  the  Court  might  be  closer  to 
making  a  record  that  w^ould  justify  the  Court  in  admitting 
it,  but  on  the  basis  of  your  showing  that  some  organization, 
which  happens  to  be  a  union,  has  a  constitution  which 
contains  no  reference  to  the  right  of  a  member  to  resign, 
the  Court  is  of  the  opinion  it  would  not  be  admissible,  and 
the  Court  will  overrule  the  offer  of  the  evidence  and  will 
sustain  the  objection  to  the  offer  or  the  evidence,  rather. 

You  may  proffer  the  evidence  and  have  it  marked,  if 
you  wish. 

Mr.  Rein :  These  came  from  the  library  of  the  Depart¬ 
ment  of  Labor,  and  we  cannot  mark  them. 

The  Court:  As  I  understand  it,  from  the  stipulation 
the  authenticity  of  the  material  is  admitted. 

Mr.  Rein:  If  we  can  then  make  the  proffer,  that  [3125] 
if  these  constitutions  were  offered  in  evidence  they  would 
show  that  there  is  no  provision  concerning  resignation.  I 
think  that  is  better  than  marking  them. 

The  Court:  You  can  identify  the  organizations  to 
which  these  constitutions  refer  and  incorporate  that  in 
your  stipulation  material  that  you  have  mentioned.  That 
seems  to  me  agreeable  to  the  Court.  Is  that  agreeable! 

Mr.  Lowther:  Yes,  that  is  agreeable. 

Mr.  Rein:  Let  me  state  that  stipulation.  We  would 
offer  proof — 
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The  Court:  Why  not  say:  It  is  stipulated  by  and 
between  the  parties — 

Mr.  Rein:  It  is  stipulated  by  and  between  the  parties 
the  fact  that  the  constitutions  of  the  following  organiza¬ 
tions,  the  National  Federation  of  Post  Office  Clerks  affili¬ 
ated  with  the  AF  of  L,  the  United  Mine  Workers  of 
America,  the  United  Steel  Workers  of  America,  CIO,  and 
the  Operative  Plasterers  and  Cement  Finishers  Interna¬ 
tional  Association  contain  no  provisions  with  respect  to 
resignation  of  members  from  these  respective  organiza¬ 
tions. 

The  Court:  That  stipulation  will  be  made  part  of  the 
record. 

The  Court  has  ruled  on  the  objection  of  the  Government 
to  the  offer  of  the  evidence,  and  it  is  already  in  the  record 
that  the  objection  of  the  Government  has  been  sustained. 

[3126]  Mr.  Rein:  We  have  another  item.  That  is  with 
respect  to  testimony  with  regard  to  the  reputation  of  the 
witness  Budenz  as  a  Government  witness.  We  would  like 
at  this  time  to  request  permission  to  read  to  the  jury  the 
remarks  made  by  Senator  Chavez,  which  appears  in  the 
Congressional  Record  of  May  12,  1950  at  page  7054,  and 
the  specific  remarks  that  we  would  like  to  be  able  to  read 
to  the  jury  are — 

The  Court:  Not  quite  so  loud. 

Mr.  Rein:  I  am  sorry. 

These  are  the  remarks: 

“This  man  Budenz,  so  swiftly  elevated  to  the  level  of 
the  infallible  authority  on  Communism  and  Communists, 
can  pass  no  test  of  credibility.” 

And  then  this  additional  passage,  and  I  quote: 

“As  a  private  citizen  and  as  a  public  witness,  this  man 
has  impeached  and  exposed  himself  as  a  devious,  con¬ 
spiratorial,  warped  personality  who  uses  words  and  in- 
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formation  as  instruments  of  propaganda,  and  not  for  their 
intrinsic  truth.  Budenz  is  constitutionally  unable  to  give 
a  straight  answer,  justifying  his  foul  means  by  the  per¬ 
verted  ends  he  seeks.  I  do  not  think  he  knows  truth  from 
falsehood  any  more.” 

We  submit  that  goes  to  the  reputation  of  the  [3127] 
witness  Budenz  and  his  qualifications  as  an  expert  witness. 

The  Court:  You  are  objecting  to  the  offer? 

Mr.  Lowther:  We  do  object. 

The  Court:  The  objection  of  the  Government  to  the 
offer  is  sustained. 

Now,  you  have  some  other  material  from  the  Con¬ 
gressional  Record? 

Mr.  Rein:  Nothing  from  the  Congressional  Record 
bearing  on  that  particular  subject. 

The  Court:  Very  well.  You  may  make  your  record 
additionally  and  proceed. 

Mr.  Rein:  I  want  to  go  to  a  different  matter  at  this 
time. 

We  'would  like  to  offer  in  evidence  and  exhibit  to  the 
jury,  an  advertisement  which  appeared  in  the  New  York 
Times,  Monday,  May  26,  1947,  which  was  inserted  by  the 
American  Federation  of  Labor. 

Mr.  Lowther  has  indicated  that  he  will  raise  no  ques¬ 
tion  as  to  the  competency  of  this. 

Mr.  Lowther:  As  to  the  authenticity  of  it. 

Mr.  Rein:  As  to  the  authenticity,  that  it  appeared  in 
the  New  York  Times.  The  purpose  of  the  offer  is  to  meet 
the  testimony  of  the  witness  Gitlow.  He  stated  that  the 
defendant  by  the  use  of  the  phrase  “slave  labor  legisla¬ 
tion”  referring  to  the  Taft-Hartley  Act  was  engaging 
[3128]  in  Aesopian  language,  which  was  peculiar  to  Com¬ 
munists  and  members  of  the  Communist  Party. 

This  advertisement  shows  the  phrase  “slave  labor 
legislation”  being  used  by  the  American  Federation  of 
Labor  as  a  characterization  of  the  Taft-Hartley  Act. 
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Mr.  Lowther:  Objected  to  by  the  Government  that  it 
is  not  material  or  relevant,  that  the  Taft-Hartley  Act, 
be  it  good  or  bad,  is  not  an  issue  in  this  case,  and  it  has 
been  upheld  by  the  Supreme  Court  of  the  United  States, 
and  this  New  York  Times  advertisement  is  not  admissible 
or  relevant  and  is  not  material. 

Mr.  Rein:  The  issue,  your  Honor,  is  not  whether  the 
Taft-Hartley  Act  is  good  or  bad,  but  whether  the  defend¬ 
ant  by  characterizing  it  as  slave  labor  legislation  in  some 
way  indicated  his  support,  affiliation,  or  membership  in 
the  Communist  Party,  and  the  witness  Gitlow  so  testified, 
and  I  think  we  should  be  permitted  to  show  it. 

[3129]  The  Court :  Accepting  the  representation  made 
by  counsel  for  the  defendant,  the  Court  is  of  the  opinion 
that  the  matter  should  be  permitted  to  be  met  by  the 
defendant. 

Now,  the  use  by  a  labor  organization  of  that  charac¬ 
terization  of  the  Taft-Hartley  Act  would  in  the  Court’s 
mind  be  admissible  evidence.  The  Court  would  not  feel 
that  it  would  be  proper  to  admit  the  entire  advertisement, 
or  the  material  contained  therein,  but  it  would  be  of  the 
opinion  that  that  part  of  the  advertisement  which  speci¬ 
fically  characterizes  the  Taft-Hartley  Act  as  slave  labor 
legislation  would  be  admissible.  It  would  be  a  matter  of 
limiting  the  admissibility  or  limiting  the  admission  of  the 
evidence,  that  is,  limiting  the  exhibit,  this  advertisement, 
to  that  [3130]  portion  to  which  the  Court  referred,  just  as 
the  Court  admitted  the  other  material  for  the  specific  pur¬ 
pose  of  allowing  the  defendant  to  meet  the  matter  to  which 
the  limited  phrase  or  the  limited  portion  referred. 

Now,  it  would  seem  in  this  instance  it  might  be  the 
words : 

“The  intent  of  the  slave  labor  legislation  is  clear; 
it  is  to  nullify  and  cancel  the  Norris-LaGuardia  Act  which 
in  1932  passed,”  etcetera,  to  the  end  of  that  paragraph. 
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Mr.  Rein:  Well,  the  words  4 ‘slave  labor  legislation’ ’ 
appear  throughout  the  article. 

Mr.  Lowther:  May  the  Government  be  heard  at  this 
time? 

The  Court:  The  Government  may  be  heard. 

Mr.  Lowther:  The  Government  would  stipulate  that 
this  article  is  an  article  which  appeared  in  the  New  York 
Times,  but  the  •  Government  is  not  stipulating  that  the 
American  Federation  of  Labor  put  it  in  there. 

Now,  I  am  not  going  to  argue  on  technicalities  here, 
your  Honor,  but  if  the  particular  purpose  of  this  offer  is 
to  state  the  American  Federation  of  Labor  in  an  adver¬ 
tisement  on  May  26,  1947  called  the  Taft-Hartley  Act  slave 
labor  legislation,  if  that  is  the  extent  of  it,  that  may  be 
done  by  stipulation,  but  to  read  the  article  to  the  jury, 
and  all  [3131]  about  the  Norris-LaGuardia  has  no  pro¬ 
bative  value. 

The  Court:  I  think  that  accomplishes  the  purpose,  if 
it  can  be  stipulated  that  way. 

The  Court  has  indicated  its  intention  to  limit  the  in¬ 
troduction  to  the  particular  purpose,  or  allowing  the 
limited  use  in  such  a  way  as  to  allow  only  the  defendant 
to  establish  that  the  Taft-Hartley  Act  was  referred  to  by 
the  American  Federation  of  Labor  in  an  advertisement 
as  a  slave  labor  legislation. 

Mr.  Lowther:  That  is  already  in  evidence  by  way 
of  cross-examination,  your  Honor.  The  witness  was  inter¬ 
rogated  on  that. 

Mr.  Rein:  But  he  said  he  wasn’t  familiar  with  it. 

Mr.  Marcantonio:  He  said  he  didn’t  know. 

The  Court:  Well,  I  think  it  would  be  permissible  to 
meet  that  by  direct  evidence,  rather  than  by  cross-examina¬ 
tion,  but  it  would  have  to  be  very  much  limited. 

What  is  your  attitude  with  regard  to  a  proposed  stipu¬ 
lation  that  on  such  and  such  a  date  there  appeared  in 
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the  New  York  Times,  on  May  26,  1947,  an  advertisement 
over  the  designation  of  the  American  Federation  of  Labor, 
Washington  1,  D.  C.,  headed  13th  Amendment  to  the  Con¬ 
stitution  Canceled  by  Slave  Labor  Legislation,  in  which  the 
Taft-Hartley  Act  was  referred  to  as  slave  labor  legisla¬ 
tion! 

Would  that  satisfy  your  purpose! 

[3132]  Mr.  Rein:  I  don’t  think  it  would,  your  Honor. 
I  would  like  to  state  briefly  why.  The  Government  has 
been  permitted  in  this  case  to  introduce  evidence  to  the 
effect  that  certain  words  used  by  the  defendant  in  a  cer¬ 
tain  case  had  an  ulterior  meaning,  and  they  don’t  mean 
what  they  appear  to  mean. 

We  think  to  meet  that  adequately  it  is  necessary  to 
show  how  those  words  are  used,  not  merely  by  a  naked 
stipulation,  but  to  show  clearly  the  context  in  which  they 
are  used,  to  indicate  this  was  a  phrase  that  had  no  par¬ 
ticular  magic  to  it.  We  think  much  of  the  force  of  what 
we  intend  to  prove  here  is  lost  if  we  are  narrowed  down 
to  a  very  similar  statement.  The  fact  that  the  American 
Federation  of  Labor  used  it,  and  used  it  a  number  of  times 
throughout  the  advertisement,  and  used  it  in  connection 
with  the  Taft-Hartley  Act  is  far  more  probative. 

The  Court:  I  think  the  truth  is  that  the  Court  has 
mentioned  in  its  suggestion  of  admissibility  every  place 
where  the  word  “slave  labor  legislation”  is  used.  It  is 
used  in  the  caption.  It  is  used  in  the  second  paragraph. 

Mr.  Rein:  It  is  used  in  the  first  paragraph — “To  en¬ 
slave  American  working  people.” 

The  Court:  You  can  put  it  this  way:  You  can  use 
wherever  you  find  “slave  labor  legislation”  and  the  Taft- 
Hartley  Act  combined,  you  will  be  permitted  to  use  it,  and 
[3133]  the  Court  will  not  admit  the  other  material,  which 
is  extraneous  and  not  admissible  under  the  general  rule 
the  Court  has  been  attempting  to  apply  to  both  sides. 
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If  you  can  get  together  on  a  stipulation,  the  Court 
suggests  that  is  the  way  to  handle  it.  Otherwise,  the 
Court  will  limit  the  material  to  be  admitted  to  that  part 
where  the  Taft-Hartley  Act  is  characterized  as  slave  labor 
legislation  or  referred  to  as  slave  labor  legislation.  If 
you  think  you  can  get  together,  you  can  do  it;  otherwise, 
the  other  rule  will  apply,  which  will  cut  it  down. 

Mr.  Rein:  Well,  if  the  Court’s  ruling  is  that  we  can 
read  the  caption,  we  can  read  the  second  paragraph  and 
we  can  read  the  last  paragraph,  4 ‘Which  will  you  have? 
Hartley-Taft  and  slave  labor.” 

The  Court:  No,  I  would  limit  it  to,  “Which  will  you 
have?  Hartley-Taft  and  slave  labor?  Or  Norris-LaGuar- 
dia  and  free  labor.”  You  can  use  that  much. 

Mr.  Rein:  We  can  use  the  second  paragraph:  “The 
intent  of  the  slave  labor  legislation  is  clear :  It  is  to  nullify 
and  cancel  the  Norris-LaGuardia  Act”? 

The  Court:  I  think  it  should  end  with  “The  Norris- 
LaGuardia  Act.”  There  is  no  purpose  in  going  into  the 
details  as  to  when  it  ■was  passed. 

Mr.  Rein :  Can  we  refer  to  the  fact  that  the  advertise¬ 
ment  says  the  Thirteenth  Amendment  is  cancelled  by  [3134] 
slave  labor  legislation? 

The  Court :  The  Court  would  allow  that,  and  the  Nor¬ 
ris-LaGuardia  Act  cancelled  by  slave  labor  legislation. 

Mr.  Rein:  Thank  you. 

Mr.  Lowther:  It  doesn’t  do  the  Government  much  good 
to  be  objecting,  your  Honor,  but  for  the  purpose  of  the 
record,  I  will. 

The  Court:  The  Government  objection  is  noted  and 
overruled. 

Do  you  have  anything  further? 

Mr.  Rein:  I  wish  to  show  also,  and  this  appears  and 
I  have  the  document  from  which  it  comes,  the  resolution 
submitted  by  the  resolutions  committee  to  the  ninth  CIO 
convention,  Boston,  Massachusetts,  October  13  to  17th, 
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1947,  and  we  would  like  to  show  also  the  use  of  the  phrase 
“Taft-Hartley  slave-labor  Act.” 

The  Court:  Now,  point  out  the  specific  place. 

Mr.  Rein:  Resolution  No.  3,  that  portion  of  it. 

We  would  also  like  to  use  this  for  one  further  purpose. 

The  Court :  Before  you  get  into  that — Resolution 
No.  3? 

Mr.  Rein:  We  want  to  introduce  this  resolution  and 
for  one  other  purpose.  Before  I  indicate  the  phrase,  we 
wish  also  to  meet  testimony  that  has  been  brought  out 
that  [3135]  on  occasion  the  defendant  here  has  criticized 
the  Congress  of  the  United  States  as  being  not  responsive 
to  the  will  of  the  majority  of  the  people,  and  on  particular 
occasions  they  have  taken  and  that  they  represented  min¬ 
ority  views. 

The  Court :  Point  out  what  you  want. 

Mr.  Rein:  We  would  like  to  introduce  the  whole  reso¬ 
lution,  Resolution  No.  3,  Taft-Hartley  slave  labor  Act 
because  it  is  an  attack  on  the  Congress  of  the  United 
States. 

The  Court:  Well,  the  Court  in  looking  at  it,  it  does 
not  seem  to  the  Court  that  the  whole  material  is  neces¬ 
sary  to  meet  that  one  point,  to  develop  through  long  argu¬ 
ment,  the  attack  on  the  Congress.  It  goes  beyond  the 
Court’s  ruling. 

Mr.  Rein:  Well,  we  would  like  to  have  at  least  the 
first  and  second  paragraphs,  and  the  paragraph  beginning 
“In  passing  this  law,  Congress  has  wilfully  and  deliber¬ 
ately  placed  the  power  and  authority  of  the  Government 
in  the  hands  of  the  organized  anti-union  employers  of  this 
country. 9  ’ 

The  Court :  That  part  it  w’ould  seem  to  the  Court  would 
be  admissible.  That  would  be  the  fourth  paragraph  under 
the  Taft-Hartley  slave-labor  Act. 

Mr.  Rein :  Has  your  Honor  ruled  on  the  first  two  para¬ 
graphs? 
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The  Court:  Yes,  I  believe  those  would  be  inadmissible. 

[3136]  Mr.  Lowther:  Would  be  inadmissible,  your 
Honor? 

The  Court:  Yes. 

Mr.  Lowther:  The  admissible  one  is  “In  passing  this 
law’’? 

The  Court:  Yes.  That  meets  the  point  that  the  defend¬ 
ant  has  stated  that  the  Congress  is  not  representative  of 
the  people,  which  reflects  on  the  question  of  a  democratically 
elected  Government. 

What  is  next? 

Mr.  Rein :  I  have  one  other  thing. 

The  Court:  You  have  the  Court  ruling  on  that? 

Mr.  Rein:  Yes. 

The  Court:  The  Government  objects  to  the  offer,  and 
the  Court  overrules  the  objection  as  the  offer  is  limited. 

Mr.  Rein:  In  a  speech  delivered  by  John  L.  Lewis  be¬ 
fore  the  A.  F.  of  L.  convention,  October  14,  1947,  we  would 
like  to  introduce  and  present  to  the  jury  those  portions 
which  I  believe  are  underlined  in  your  Honor’s  copy. 

The  Court:  I  see  it. 

Mr.  Rein:  There  are  two  paragraphs,  one  beginning 
“The  Taft-Hartley  statute”,  on  page  2  of  the  speech.  They 
are  both  on  page  2.  I  think  it  goes  to  both  of  those  points 
which  we  made. 

The  Court :  Well,  the  second  relates  to  the  Taft-Hartley 
Act  as  a  slave  Act  by  interpretation,  rather  than  by  [3137] 
specific  designation,  a  characterization. 

Mr.  Lowther :  If  the  Court  please,  may  the  Government 
be  heard  on  this  one  ? 

The  Court:  Yes. 

•  •  • 

[3139]  Mr.  Rein:  We  wish  to  offer  it  on  another  basis. 
The  Government  has  contended  that  the  fact  that  the  de¬ 
fendant  has  on  occasion  criticized  the  Congress  of  the 
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United  States  as  failing  to  represent  the  will  of  the  major¬ 
ity  of  the  people — 

The  Court:  I  understand  your  point.  Will  you  point 
out  exactly  what  you  have  in  mind! 

Mr.  Rein :  The  first  paragraph.  I  will  read  it. 

“The  Taft-Hartley  statute — ” 

The  Court:  Where  are  you  reading  from? 

Mr.  Rein:  Page  2. 

The  Court :  I  see  it.  It  is  marked.  It  is  underlined. 

I  will  read  it. 

;  Mr.  Lowther:  In  the  first  paragraph  there  is  a  [3140] 
specific  reference  to  Southern  Democratic  Members  of  Con¬ 
gress.  It  is  pretty  plain  language. 

It  says : 

“It  came  into  being  through  an  alliance  between  indus¬ 
trialists  and  the  Republican  majority  in  Congress,  aided 
and  abetted  by  those  Democratic  legislators  w’ho  still  be¬ 
lieve  in  the  institution  of  human  slavery.” 

Now,  that  is  a  pet  way  of  calling  names  on  the  Southern 
Democrats  in  Congress,  and  that  has  no  applicability  to 
the  Taft-Hartley  law  whatsoever. 

The  Court:  The  evidence  introduced  by  the  Govern¬ 
ment  which  this  is  intended  to  meet  is  evidence  that  the  de¬ 
fendant  stated  that  the  United  States  Government  is  not  a 
government  of  the  majority  of  the  people  but  that  it  is  a 
government  which  is  controlled  and  is  in  fact  conducted, 
one  might  call  it,  by  certain  elements,  and  that  is  an  en¬ 
deavor  to  establish  that  the  defendant  could  not  have  been 
referring  to  the  United  States  Government  when  he  spoke 
about  a  democratically  elected  Government. 

The  Court  is  not  persuaded  that  this  is  a  criticism  of 
the  conduct  of  certain  legislators  in  combining  to  vote 
against  a  certain  class  or  type  of  legislation,  and  it  shows 
an  alliance  between  these  persons  characterized  as  indus- 
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trialists  and  the  Republican  majority  in  Congress,  aided  by 
certain  Democratic  legislators.  That  does  not  to  the  Court’s 
mind  [3141]  meet  the  charge  that  the  Court  has  referred  to. 

I  do  not  mean  to  be  narrow  about  it,  and  the  Court  has 
been  rather  reasonable  about  these  things,  but  it  seems  to 
the  Court  it  is  inadmissible  on  the  ground  it  is  not  mate¬ 
rial. 

Mr.  Rein:  In  view  of  your  Honor’s  ruling,  may  I  read 
this  paragraph  into  the  record? 

The  Court:  Yes,  you  may. 

Mr.  Rein :  The  defendant  requests  permission  to  read 
to  the  jury  the  following  paragraph  that  appears  in  a 
speech  made  by  John  L.  Lewis  in  opposition  to  the  Taft- 
Hartley  statute. 

This  speech  was  delivered  at  the  American  Federation 
of  Labor  convention,  October  14,  1947,  at  San  Francisco, 
California,  and  the  paragraph  in  question  reads  as  fol¬ 
lows: 

“The  Taft-Hartley  statute  is  the  first  ugly,  savage  thrust 
of  fascism  in  America.” 

Mr.  Lowther:  To  save  time,  your  Honor,  I  can  give 
this  to  the  repbrter  and  he  can  copy  it. 

Mr.  Rein :  I  have  no  objection  to  that. 

The  Court :  If  you  are  nearly  through,  complete  it. 

Mr.  Rein:  It  continues: 

“It  came  into  being  through  an  alliance  between  indus¬ 
trialists  and  the  Republican  majority  in  Congress,  aided 
and  abetted  by  those  Democratic  legislators  who  still  in 
the  institution  of  human  slavery.  It  was  [3142]  bought 
and  paid  for  by  campaign  contributions  from  the  indus¬ 
trial  and  business  interests  of  this  country,  and  the  Re¬ 
publican  Party  in  a  Democratic  minority  made  good  by 
forcing  these  legislative  shackles  for  you  and  the  men  and 
women  who  pay  you  to  intelligently  represent  them.” 
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The  Court :  That  offer  is  objected  to,  the  Court  takes  it. 

Mr.  Lowther:  It  is,  your  Honor. 

The  Court:  And  the  objection  is  sustained.  The  Gov¬ 
ernment  objection  is  sustained. 

1  Mr.  Rein :  There  is  another  matter,  your  Honor.  When 
the  witness  Manning  Johnson  was  on  the  stand,  in  the 
course  of  cross-examination  we  offered  and  we  wished  to 
read  to  the  witness  a  passage  from  the  opinion  of  the 
Court  of  Appeals  of  the  Ninth  Circuit,  in  the  United  States 
against  Bridges,  which  appears  in  the  Federal  Reporter 
at  195  Federal  2nd. 

The  Court  at  that  time  sustained  the  Government’s 
objection  to  our  reading  that  to  the  witness  and  asking  him 
questions  with  regard  to  it. 

Mr.  Lowther :  May  this  be  in  a  little  more  subdued  tone, 
your  Honor! 

The  Court :  Yes. 

Mr.  Rein:  I  am  sorry. 

The  Court :  Is  this  the  material  you  intended  to  [3143] 
use! 

Mr.  Rein:  Yes. 

The  Court :  It  can  be  marked  if  you  have  finished  your 
offer. 

i  Mr.  Rein:  We  would  like  to  read  this  to  the  jury  as 
part  of  our  direct  case,  as  evidence  bearing  on  the  credi¬ 
bility  of  the  witness  Manning  Johnson. 

Mr.  Lowther :  Objected  to,  your  Honor. 

!  The  Court:  The  objection  is  sustained.  Do  you  wish 
to  read  it! 

Mr.  Rein :  If  I  can  just  read  it  briefly.  It  is  very  brief. 

The  Court:  All  right.  Designate  the  page. 

Mr.  Rein:  In  an  opinion  of  the  Ninth  Circuit  in  the 
case  of  Bridges  v.  United  States,  199  Federal  2nd,  811, 
841,  the  Court  said: 

“Considerable  doubt  is  thrown  on  this  aspect  of  the 
case  by  reason  of  the  fact  that  it  was  established  appar- 
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ently  beyond  controversy  that  at  the  very  time  the  1936 
convention  was  being  held,  Bridges  was  in  Stockton,  Cali¬ 
fornia,  making  a  speech  at  a  union  meeting.  If  he  was 
there,  he  could  not  have  been  present  at  the  1936  conven¬ 
tion,  as  two  of  the  three  witnesses  said  he  was.” 

The  Court:  There  is  objection  to  that? 

[3144]  Mr.  Lowther:  There  is. 

The  Court:  The  Government  objection  is  sustained  to 
the  offer. 

Mr.  Rein:  Will  your  Honor  excuse  me?  I  have  two 
other  matters,  and  I  would  like  to  go  to  my  desk  to  get 
them  and  present  them  to  your  Honor. 

The  Court:  Very  well. 

Mr.  Rein:  We  would  like  to  be  able  and  request  per¬ 
mission  to  read  to  the  jury  at  this  time  the  testimony  of 
J.  Edgar  Hoover  which  appears  at  page  174  of  the  hear¬ 
ings  before  the  subcommittee  of  the  Committee  on  Appro¬ 
priations  of  the  House  of  Representatives. 

Mr.  Lowther  has  indicated  that  he  will  raise  no  objec¬ 
tion  as  to  hearsay  or  as  to  the  fact  that  this  is  an  accurate 
representation  of  what  Mr.  Hoover  said. 

The  portion  we  would  like  to  read  is  the  particular  por¬ 
tion  I  will  read  at  this  time : 

“Mr.  Hoover:  I  would  like  to  call  the  attention  of  the 
committee  to  the  membership  of  the  Communist  Party. 
That  membership  has  declined  materially  over  the  last 
several  years. 

“When  I  appeared  before  the  Committee  several  years 
ago  I  reported  that  the  membership  of  the  party  in  1949 
totaled  54,174.  In  1950,  when  I  appeared  before  the  com¬ 
mittee,  it  totaled  52,669.  In  1951  it  totaled  [3145]  43,217. 
Today  the  membership  is  31,608.” 
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[3148]  The  Court:  The  Court  is  submitting  this  case 
to  the  jury  on  circumstantial  evidence.  I  believe  it  is  a 
basis  for  submitting  it  to  the  jury,  not  on  the  ground  of 
specific  detailed  direct  evidence  entirely,  but  on  the  basis 
of  circumstantial  evidence. 

On  reconsideration,  the  Court  is  of  the  opinion  that  evi¬ 
dence  as  to  reduction  of  number  in  the  Communist  Party 
is  sufficiently  probative  of  the  circumstances  under  which 
the  members  may  have  left  the  party  to  justify  its  admis¬ 
sion,  and  the  Court  does  not  want  to  vacillate,  but  on  recon¬ 
sideration  is  persuaded  that  that  is  a  reasonable  ground. 

Mr.  Lowther:  If  the  Court  please,  there  is  nothing  in 
that  statement  by  Mr.  Hoover  that  has  anything  to  do  with 
the  question  of  how  these  people  got  out,  whether  they 
resigned  or  did  anything. 

The  Government  is  now  in  the  position — what  is  the 
Government  going  to  do  now?  Subpoena  the  records  of 
Communist  [3149]  Party  membership? 

The  Court:  You  can  object  to  this  on  the  ground  of 
hearsay. 

Mr.  Lowther:  Yes,  sir,  I  object  to  it.  No,  I  won’t 
object  to  it  on  the  ground  of  hearsay. 

•  #  • 

Mr.  Rein:  The  last  item  is  with  reference  to  an  item 
entitled  Watch  ’em  Whine,  which  appears  on  the  presi¬ 
dent’s  [3150]  page  of  the  Fur  and  Leather  Worker  of 
September,  1950. 

Your  Honor  will  recall  earlier  in  the  Government’s 
case,  the  Government  introduced  from  this  same  page  a 
passage  which  was  entitled  Irving  Potash. 

The  Court:  I  recall. 

Mr.  Rein:  At  that  time  we  offered  to  introduce  this 
portion  of  the  president’s  page. 

The  Court:  I  recall  it.  You  made  the  point  that  it  was 
all  in  one  article,  and  the  Court  took  the  position  that  it 
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was  a  number  of  articles  which  just  chanced  to  appear  on 
the  same  page. 

Mr.  Rein:  Yes.  We  would  like  to  reoffer  it  on  the 
grounds  previously  stated  that  it  is  part  of  the  same 
article,  and  on  the  ground  that  in  this  same  issue  of  the 
Fur  and  Leather  Worker  appears  a  statement  by  Ben  Gold 
on  his  resignation  from  the  Communist  Party,  which  has 
been  introduced  in  this  case  as  Government’s  Exhibit  13, 
and  on  which  we  can  state  the  Government  bases  a  major 
part  of  its  case,  the  statement  made  by  the  defendant  in 
that  statement. 

The  Court :  I  will  look  at  the  material.  Is  this  material 
involved  in  the  offer  or  is  it  because  it  is  on  the  same  page? 

Mr.  Rein:  We  have  material  which  relates  to  the 
question  of  resignation.  The  statement  of  resignation 
appears  on  the  inside. 

[3151]  The  Court:  It  is  this  I  am  looking  at?  This  is. 
the  material? 

Mr.  Rein:  That  is  what  we  are  offering.  I  want  to 
point  out  it  is  in  the  same  issue  of  the  paper  as  announced 
the  resignation  of  Mr.  Gold  from  the  Communist  Party. 

The  Court:  Have  you  examined  this? 

Mr.  Lowther:  I  know  what  it  is.  There  is  objection 
to  it. 

The  Court:  What  is  the  objection  to  it? 

Mr.  Lowther:  I  said  I  have  examined  it.  I  have  read 
that  page  many  times. 

The  Court:  I  wish  you  would  look  at  it  again. 

Mr.  Lowther:  In  the  first  place,  your  Honor,  it  is  not 
probative  of  anything  in  this  case.  The  writer  there  states 
about  Red  baiting  articles,  and  Abraham  Lincoln,  and 
President  Warren  Harding,  and  the  Lindbergh  baby,  and 
they  seek  to  overthrow  the  Government  by  force,  and  they 
consider  me  an  honorable  man,  and  fantastic  stories. 

It  seems  to  me  that  is  not  probative  of  anything  we  have, 
your  Honor. 
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The  Court:  There  may  be  this  about  it:  It  may  be 
material.  Circumstantial  evidence  may  be  considered.  Any 
conduct  on  the  part  of  the  defendant  which  is  consistent 
only  with  membership  in  the  party  may  be  considered  as 
evidence  of  his  membership  in  the  party  and  his  affiliation 
with  the  [3152]  party. 

Now,  if  that  is  true,  it  seems  to  the  Court  that  state¬ 
ments  made  specifically  with  reference  to  his  resignation 
do  bear  upon  that  phase  of  the  Court’s  instructions  under 
that  phase  of  the  issues.  The  question  of  whether  or  not 
the  defendant  left  the  party,  or  left  or  resigned  from  the 
party,  is  one  of  the  questions  that  the  jury  has  to  pass 
upon,  and  it  is  one  of  the  most  salient  elements  of  this 
entire  case. 

Now,  statements  made  by  the  defendant  over  his  signa¬ 
ture  with  reference  to  the  matter,  it  would  seem  to  the 
Court,  is  something  which  should  be  taken  into  considera¬ 
tion  in  passing  on  the  question. 

Mr.  Lowther:  With  due  appreciation  of  the  Court’s 
statement,  if  the  Court  please,  there  are  parts  of  that  that 
have  no  bearing  on  the  case. 

The  Court:  I  am  not  passing  on  the  whole  material. 
I  think  that  there  is  argument  that  there  is  material  that 
does  not  touch  upon  it,  or  elaborate  upon  it,  that  might  be 
subject  to  elimination.  Well,  it  is  difficult  for  the  Court  to 
select  any  part  that  should  be  eliminated. 

The  Court  has  difficulty  in  following  the  logic  of  it,  but 
it  seems  to  bear  upon  the  circumstances  of  the  resignation. 
It  would  seem  to  the  Court  that  in  line  with  the  Court’s 
statement  and  its  purpose  and  its  desire  to  follow  a  spe¬ 
cific  course  in  the  admission  of  evidence  and  [3153]  rejec¬ 
tion  of  evidence  that  this  appears  to  be  admissible. 

Mr.  Lowther:  May  the  Government  be  heard  further? 

The  Court:  You  may. 
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Mr.  Lowther:  The  only  part  of  this  article  which  ap¬ 
pears  to  the  Government  that  it  is  admissible  under  the 
Court’s  statement  would  be  paragraph  No.  1  and  para¬ 
graph  No.  2. 

It  is  our  contention  that  paragraphs  3  and  4  have  abso¬ 
lutely  no  connection  with  any  issues  of  this  case. 

Mr.  Marcantonio:  May  I  say  that  you  must  bear  in 
mind  that  there  was  admitted  into  evidence  a  statement 
upon  this  very  issue  by  the  defendant  in  which  he  an¬ 
nounced  his  resignation,  in  which  he  announced  his  resig¬ 
nation,  and  this  is  part  of  that  announcement  and  part  of 
his  explanation  for  his  conduct  at  the  time  of  his  resigna¬ 
tion. 

I  say  every  single  word  is  part  of  the  res  gestae  under 
your  Honor’s  ruling  on  circumstantial  evidence. 

It  being  the  basis  of  this  case,  it  show’s  his  own  state¬ 
ment  on  the  resignation,  and  it  goes  to  the  issue  of  whether 
or  not  the  defendant  felt  he  had  to  denounce  the  party. 
He  felt  he  didn’t  have  to  denounce  it  as  part  of  the  resig¬ 
nation  act. 

The  Court:  Well,  the  Court  will  permit  the  first  three 
paragraphs.  The  last  paragraph  seems  to  the  Court  merely 
as  argumentative,  and  even  the  third  is  argumentative,  but 
it  may  have  some  bearing. 

[3154]  Mr.  Marcantonio:  And  the  fourth  paragraph, 
I  say,  it  explains  his  own  position  as  to  his  attitude  toward 
his  resignation.  In  other  words,  that  the  resignation  didn’t 
require  on  his  part  to  testify  against  the  party,  to  throw 
bricks  at  the  Communist  Party,  and  it  didn’t  require  him 
to  call  the  Communist  Party  names.  That  is  what  he  is 
saying  in  that  last  paragraph,  and  that  last  paragraph 
goes  to  the  very  guts  of  his  attitude  and  his  interpretation 
of  his  act  of  resignation. 

That  is  where  we  are  at  loggerheads  with  the  Govern¬ 
ment.  That  is  the  issue  here.  I  say  that  resignation  re- 
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quires  nothing  else  but  an  act  of  disaffiliation  and  not  an 
act  of  enmity. 

The  witness  Budenz  on  the  stand,  if  you  recall,  brought 
that  point  out,  that  one  would  be  denounced  if  he  became 
a  witness  against  the  Communist  Party. 

The  Court:  Well,  the  Court  will  allow  the  first  three 
paragraphs  and  sustains  its  position  on  the  fourth. 

Mr.  Rein:  May  we  have  an  objection! 

The  Court:  Yes. 

Mr.  Rein:  May  we  read  it  into  the  record  or  should 
we  give  it  to  the  reporter  later! 

The  Court:  Give  it  to  him  later.  Let’s  go  on  with  this. 

1  (The  fourth  paragraph  of  the  article  Watch  ’em  [3155] 
Whine,  president’s  page,  Fur  and  Leather  Workers,  Sep¬ 
tember,  1950,  reads  as  follows: 

“To  be  sure,  there  would  be  no  need  to  submit  any 
facts  to  substantiate  such  articles.  I  would  only  have  to 
say  that  I  was  at  ‘secret  meetings’  with  this  one  and  that 
one  where  it  was  discussed  and  decided  upon,  and  that’s 
all.  The  more  fantastic  my  stories,  the  more  I  would  be 
endeared  to  them  and  the  more  they  would  pay  me.  There 
is  a  terrific  market  for  stoolpigeon  stuff.  There  are  mil¬ 
lions  of  dollars  paid  for  that  kind  of  stuff,  and  there  are 
plenty  of  stoolpigeons  who  like  that  kind  of  money.  But 
since  I  am  not  made  of  stoolpigeon  stuff,  and  since  money 
has  no  attraction  for  me,  you  can  rest  assured  that  they 
will  whine  against  me  on  top  of  their  lungs  in  spite  of  the 
fact  that  I  am  no  longer  a  member  of  the  Communist 
Party.”) 

Mr.  Lowther:  With  respect  to  the  testimony  of  Mr. 
Hoover,  it  is  respectfully  requested  by  the  Government  that 
after  the  defendant  gets  through  reading  the  paragraph 
that  has  been  admitted  that  the  Government  may  put  that 
paragraph  in  context  and  read  from  that  paragraph  to  the 
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bottom  of  page  174,  to  and  including  the  first  sentence  on 
the  top  of  page  175. 

The  Smith  Act  and  the  McCarran  Act,  your  Honor,  I 
will  leave  that  out.  It  is  up  to  the  top  of  the  page. 

[3156]  The  Court:  Have  you  seen  this? 

Mr.  Marcantonio:  I  don’t  have  to  go  any  further. 
This  is  not  an  issue  in  this  case. 

The  Court:  But  it  is  explanatory.  If  I  am  going  to 
allow  Mr.  Hoover’s  statement  to  the  drop  in  membership, 
the  Court  feels  it  is  only  fair  that  the  additional  material 
be  allowed  to  be  introduced  by  the  Government,  and  that 
will  be  the  Court’s  ruling. 

Mr.  Marcantonio:  Well,  we  have  an  objection. 

The  Court:  Yes;  the  objection  is  noted  and  the  objec¬ 
tion  is  overruled. 

Is  there  anything  else? 

How  much  time  will  be  required  for  you  to  read  the 
material? 

Mr.  Marcantonio:  I  honestly  don’t  know. 

•  •  # 

[3158]  Mr.  Rein :  I  would  like  to  read  you  at  this  time 
portions  of  an  advertisement  which  appeared  in  the  New 
York  Times  Monday,  May  26,  1947,  and  it  was  inserted  by 
the  American  Federation  of  Labor.  That  advertisement 
reads  as  follows: 

‘ ‘The  Thirteenth  Amendment  to  the  United  States  Con¬ 
stitution,  the  Norris-LaGuardia  Act,  was  cancelled  by 
slave-labor  legislation.  The  intent  of  the  slave-labor  legis¬ 
lation  is  clear.  It  is  to  nullify  and  cancel  [3159]  the  Nor¬ 
ris-LaGuardia  Act.” 

Toward  the  end  of  the  advertisement: 

* 4 Which  will  you  have?  Hartley-Taft  and  slave-labor? 
Or  Norris-LaGuardia  and  free  labor?” 
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'  I  would  like  to  read  to  you  also  at  this  time  a  portion 
of  a  resolution  which  was  adopted  by  the  C.  I.  0.  Conven¬ 
tion  at  Boston,  Massachusetts  which  was  held  in  October 
of  1947.  The  resolution  is  headed,  “  Resolution  No.  3. 
Taft-Hartley  Slave  Labor  Act.”  The  portion  of  this  reso¬ 
lution  reads  as  follows: 

“In  passing  this  law  Congress  has  wilfully  and  delib¬ 
erately  placed  the  power  and  authority  of  the  Government 
in  the  hands  of  the  organized  anti-union  employers  of  this 
country  led  by  the  N.  A.  M.,  for  the  purpose  of  smashing 
the  organizational  strength  of  workers.” 

Mr.  Marcantonio:  With  the  Court’s  permission  may 
I  read  other  exhibits  that  have  been  admitted  in  evidence? 

I  am  now  reading  from  Defendant’s  Exhibit  No.  20, 
which  is  a  part  of  the  article  written  by  President  Gold  in 
the  Fur  and  Leather  Worker,  the  newspaper  of  the  union 
of  July  and  August,  1953 : 

“American  workers  love  democracy  and  their  free  insti¬ 
tutions.  American  workers  understand  that  their  very 
lives  depend  upon  the  sacred  principles  of  true  American¬ 
ism.” 

[3160]  Mr.  Lowther:  Just  a  minute,  if  the  Court  please. 

The  last  part  of  that  was  stricken,  according  to  my 
notes. 

Mr.  Marcantonio:  Just  one  part  of  it. 

The  Court:  Well,  the  Court  doesn’t  have  the  material. 
If  there  is  any  question  about  it,  you  may  consult  between 
each  other. 

Mr.  Lowther :  Thank  you. 

Mr.  Marcantonio:  All  right.  It  is  unimportant  and  I 
will  stop  at  the  word  “American  workers  understand  that 
their  very  lives  depend  upon  the  sacred  principles  of  true 
Americanism.” 
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Exhibit  No.  21.  This  is  also  from  the  President’s  Page, 
another  one  of  his  articles : 

“For  fifteen  years  our  union  has  united  right-  and  left¬ 
wingers,  middle-of-the-roaders,  Democrats,  Republicans, 
Socialists  and  Communists.  This  united  front  of  all  the 
constructive  forces  was  developed  on  the  basis  of  trade 
union  democracy,  freedom  of  speech” — 

Mr.  Lowther:  Just  a  minute.  There  again  is  material 
which  was  stricken. 

Mr.  Marcantonio :  I  don’t  believe  that  was,  your  Honor. 

Mr.  Lowther:  I  beg  to  approach  the  bench. 

The  Court:  It  ended  with  the  words  “democracy,” 
[3161]  as  the  Court  recalls  it. 

Mr.  Marcantonio:  It  ends  on  “democracy”! 

The  Court:  Yes. 

Mr.  Marcantonio:  Very  well. 

“This  united  front  of  all  the  constructive  forces  was 
developed  on  the  basis  of  trade  union  democracy.” 

Exhibit  No.  22  which  is  also  from  the  President’s  Page. 
This  is  February,  1951. 

“A  30-hour  work  week  would  provide  the  American 
people  with  jobs,  higher  wages  would  increase  their  pur¬ 
chasing  power  to  enable  them  to  buy  back  enough  of  the 
products  they  produce  for  a  decent  living.  Houses  for  the 
people,  roads,  schools,  hospitals  and  so  forth  could  be  built 
with  the  billions  of  dollars  being  thrown  into  war  prepara¬ 
tions.  Provide  the  people  with  health  insurance,  increase 
old  age  benefits,  and  reduce  the  retirement  age  to  60.  Thus 
our  country  could  become  a  paradise  for  our  own  people, 
our  democracy  an  example  for  the  entire  world.” 

Then  again  on  June,  1950,  President  Gold  wrote  as 
follows : 
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“Our  delegates  are  not  robots.  They  discuss.  They 
express  their  opinions  freely.  They  disagree  when  they 
feel  like  it.  At  our  convention  democratic  procedure  is  not 
an  empty,  meaningless  phrase.  It  is  a  necessity  [3162]  for 
our  delegates.  As  a  result,  the  decisions  of  our  conven¬ 
tions  are  reached  on  the  basis  of  free  discussion  and  in 
strict  accordance  with  the  widest  possible  democratic  pro¬ 
cedure.7  7 

Then  again  on  May,  1950  he  wrote  on  the  same  page, 
the  President’s  Page,  this  is  Exhibit  No.  24,  the  following: 

“Only  democratic  trade  unions  serve  the  interests  of 
the  workers.  Ours  is  the  best  example.  Of  course  there 
are  differences  of  opinion  between  the  lefts  and  the  rights, 
Socialists  and  Communists.  But  there  is  definite  under¬ 
standing  and  agreement,  on  the  basis  of  our  policy  and 
program  of  trade  union  democracy,  that  the  union  is  to 
serve  the  interests  of  the  workers.” 

Then  again  going  back  to  October  29,  1948,  Mr.  Gold 
wrote  as  follows : 

“In  schools,  these  thousands  of  leather  workers  learned 
about  democracy  from  textbooks,  but  they  never  saw  it  in 
operation.  Our  union  has  made  democracy  a  reality  for 
them  because  of  their  use  of  the  right  to  organize,  the  right 
to  collective  bargaining,  the  right  to  fight  for  the  improve¬ 
ment  of  their  living  and  working  conditions.  They  have  a 
fuller  appreciation  of  the  meaning  of  living  in  a  democratic 
country.” 

October  1st,  1948,  President  Gold  wrote  as  follows: 

[3163]  “Our  union  fights  hard  to  protect  the  jobs  of  the 
decent  hard-toiling  workers.  It  strives  constantly  to  im¬ 
prove  the  living  and  working  conditions  of  the  workers,  to 
defend  their  human  rights,  their  constitutional  privileges 
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and  their  democratic  rights.  If  they  call  that  Communist 
activity — then  they  have  got  us.  We  conduct  your  union 
affairs  in  accordance  with  the  principles  of  democracy, 
and  live  up  to  the  union’s  constitutional  provision  to 
respect  each  and  every  member  of  our  union.  We  fight 
against  reaction” — 

Mr.  Lowther:  Just  a  minute,  if  the  Court  please,  that 
material — excuse  me,  Mr.  Marcantonio — has  been  stricken 
from  there  on  to  the  end. 

Mr.  Marcantonio:  I  didn’t  understand  that,  your 
Honor.  If  your  Honor  says  so  that  is  perfectly  all  right 
with  me. 

The  Court:  That  is  the  Court’s  recollection. 

Mr.  Marcantonio:  All  right,  sir. 

Then  again  on  June,  1948,  President  Gold  wrote  as 
follows : 

“All  delegates  without  exception,  whether  they  agreed 
or  disagreed  with  all  the  recommendations  and  decisions 
of  the  convention  unanimously  agree  that  it  was  the  most 
constructive,  most  democratic  and  fruitful  [3164]  conven¬ 
tion.  Never  in  the  history  of  any  trade  union  was  demo¬ 
cratic  procedure  put  into  such  full  effect  as  it  was  at  our 
17th  bi-annual  convention.  Never  in  the  history  of  any 
trade  union  convention  were  minorities  given  so  much  free¬ 
dom  and  so  many  opportunities  to  express  their  opinion 
as  at  our  convention.  Never  in  the  history  of  any  trade 
union  convention  were  minorities  shown  so  much  respect 
and  tolerance  and  given  so  much  attention  as  at  our  con¬ 
vention.  The  suppression  of  minorities  even  in  the  trade 
union  is  nothing  new.  Repressive  measures  against  minori¬ 
ties  who  dare  to  differ  with  the  ruling  clique  of  officials  is 
nothing  nqw.  Even  in  some  trade  unions  to  deprive 
minorities  of  their  right  to  express  their  opinions  freely 
at  trade  union  meetings  or  conventions,  is  an  old,  disgust- 
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ing,  destructive  practice  of  ruling  cliques  even  in  some 
trade  unions.  The  basic  principle  of  democracy,  freedom 
of  speech,  is  flagrantly  violated  even  in  some  trade  unions 
by  some  outstanding  leaders  who  shout  from  the  roof-tops 
that  they  are  the  greatest  supporters  and  champions  of 
democracy.  They  will  be  proud  of  the  fact” — 

I  think,  your  Honor,  I  should  refer;  they  were  refer¬ 
ring  to  the  members  or  delegates  because  it  is  completely 
out  of  context,  “they”  referring  to  the  delegates — 

“ — will  be  proud  of  the  fact  that  our  convention  [3165] 
lived  up  to  the  expectation  of  every  decent  union  member 
and  demonstrated  the  loyalty  of  our  union  to  the  sacred 
principles  of  the  freedom  of  speech,  of  the  democratic 
rights  of  the  American  workers  of  true  trade  union  democ¬ 
racy  and  true  Americanism.” 

Then  in  January,  1946,  President  Gold  wrote  the  fol¬ 
io-wing,  referring  to  the  delegates  again: 

“Your  excellent  contributions  towards  winning  the  war 
were  in  reality  a  splendid  continuation  of  the  heroic  strug¬ 
gles  fought  by  our  forefathers.  The  results  of  those  his¬ 
toric  struggles  constitute  the  sum  total  of  our  heritage  of 
freedom  of  speech,  labor’s  right  to  organize,  and  other 
precious  human  values  which  we  call  democracy. 

“Without  the  struggles  of  labor  today  and  in  the  future, 
no” — 

•  •  • 

[3166]  “Without  the  struggles  of  labor  today — and  in 
the  future — no  further  economic  improvements,  no  further 
progress,  no  widening  of  our  democracy,  would  be  pos¬ 
sible.” 

[3167]  Then  again,  April,  1947,  another  editorial,  he 
wrote  as  follows : 

“Our  union  members  demonstrated  their  courage,  their 
skill  and  their  readiness  to  make  sacrifices  to  save  our 


2065 


Excerpt  From  Defendant’s  Exhibits  30,  31,  32,  33  and  34 

country.  Our  members  were  inspired  by  deep  devotion  to 
our  democratic  country  and  deep-rooted  loyalty  to  the 
principles  of  true  Americanism.’ ’ 

And  again  one,  September,  1947 : 

“  American  workers  love  America.  They  love  our 
democratic  country  and  what  it  stands  for.  They  are 
devoted  to  our  democratic  institutions.  They  revere  our 
American  traditions.  They  take  the  greatest  pride  in  the 
struggles  of  the  American  people  to  free  our  country  from 
the  clutches  of  tyranny.  American  labor  always  has  and 
will  in  the  future  demonstrate  its  loyalty  to  our  American 
democracy  by  deeds.” 

And  again,  January,  1944,  he  wrote  a&  follows: 

“We  are  beginning  to  bring  education  and  organiza¬ 
tion  to  the  oppressed  and  improvished  leather  workers  of 
the  South.  For  the  first  time,  these  unorganized  workers 
will  begin  to  understand  the  full  meaning  of  progressive 
trade  unionism  under  our  American  democracy.” 

And  again  in  1944,  September  1st,  Mr.  Gold  wrote  as 
follows : 

[3168]  “Today,  all  honest  people  realize  that  trade 
unions  are  a  pillar  of  our  democracy  in  normal  times  and 
especially  so  in  times  of  national  emergency.” 

And  then  again  in  October,  1944,  President  Gold  wrote 
as  follows : 

“In  such  a  period  as  this,  citizens  of  a  great  democratic 
country  like  ours  must  demonstrate  their  indignation  at 
the  use  of  demagogy. 

“In  war  of  civilization  against  barbarism,  the  great 
contributions  of  the  United  States  are  recognized  every¬ 
where.  Independence,  freedom,  liberty,  democracy,  all 
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great  human  values  are  never  presented  to  the  peoples 
of  nations  on  a  silver  platter.  They  must  fight  for  them.” 

Then  again,  in  1948 — 

Mr.  Lowther:  May  I  have  the  issue,  please,  sir? 

Mr.  Marcantonio :  February-March,  1948.  That  is  Ex¬ 
hibit  35. 

•  •  • 

[3169]  Mr.  Marcantonio:  Mr.  Gold  wrote  again  on 
February-March,  1948  issue : 

“Above  all,  the  people  let  it  be  known  by  their  vote 
that  they  want  a  government  of  the  people,  by  the  people, 
for  the  people,  as  Abraham  Lincoln  so  brilliantly  defined 
the  meaning  of  democracy.” 

At  this  time,  with  the  Court’s  permission,  I  would  like 
to  read  to  the  jury,  the  ladies  and  gentlemen  of  the  jury, 
part  of  the  testimony  by  Mr.  J.  Edgar  Hoover  when  he 
appeared  before  the  Subcommittee  of  the  Committee  on 
Appropriations  of  the  House  of  Representatives,  the  82nd 
Congress,  1953,  with  reference  to  the  decline  of  member¬ 
ship  of  the  Communist  Party : 

[3170]  “When  I  appeared  before  the  committee  several 
years  ago  I  reported  that  the  membership  of  the  Party  in 
1949  totaled  54,174.  In  1950  when  I  appeared  before  the 
committee  it  totaled  52,669.  In  1951  it  totaled  43,217. 

“Today  the  membership  is  31,608.” 

I  respectfully  submit  the  date  of  the  hearing  represents 
Monday,  January — at  any  rate  it  was  some  time  in  Janu¬ 
ary  of  1953. 

Then,  finally,  at  the  time  Mr.  Gold  resigned,  the  Sep¬ 
tember,  1950,  issue  of  the  Fur  and  Leather  Worker,  he 
wrote  the  following: 

“When  I  was  a  member  of  the  Communist  Party  the 
union’s  enemies  whined  on  top  of  their  lungs  against  me. 
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“If  I  had  resigned  as  President  of  the  union  and  re¬ 
mained  a  member  of  the  Communist  Party,  they  would 
have  whined  that  I  am  more  loyal  to  the  Party  than  to 
the  union.  Now  that  I  have  resigned  from  the  Party  and 
remain  President  of  the  union,  they  will  whine  that  •  •  • 
What  the  devil  is  the  difference  what  they  whine  about? 
They  whine  in  any  case. 

“If  I  had  become  a  vicious  red-baiter,  a  stool-pigeon, 
if  I  had  begun  to  write  red-baiting  articles  and  books 
declaring  that  Communists  murdered  Abraham  Lincoln 
and  President  Warren  G.  Harding,  and  kidnapped  [3171] 
Lindbergh’s  baby,  etc.,  and  that  they  seek  to  overthrow 
the  government  by  force — then  it  would  be  different.  They 
would  consider  me  an  honorable,  decent  fellow,  they  would 
praise  me  to  the  high  heavens,  and  they  would  pay  me  a 
very  high  price  for  the  stuff.” 

#  *  • 


[3172]  Thereupon  Albert  Rosenbaum,  called  as  a  wit¬ 
ness  for  and  on  behalf  of  the  defendant,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

[3173]  Direct  examination  by  Mr .  Marcantonio : 

Q.  Mr.  Rosenbaum,  will  you  state  your  full  name  and 
address?  A.  Albert  Rosenbaum,  150-45  77th  Road,  Kew 
Gardens  Hills,  New  York. 

Q.  Will  you  please  raise  your  voice,  please? 

What  is  your  employment  at  this  time?  A.  I  am 
employed  by  A.  Hollander  &  Son,  Inc.,  a  dresser  and  dyer 
in  the  fur  industry. 

Q.  And  how  long  have  you  been  employed  in  that  capa¬ 
city?  A.  Approximately  one  month. 
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Q.  And  prior  to  that  employment,  what  was  your  em¬ 
ployment?  A.  I  was  employed  by  the  Associated  Fur 
Manufacturing,  Inc. 

Q.  The  Associated  Fur  Manufacturers,  Inc.?  A.  That 
is  right. 

Q.  And  what  is  the  Association  of  Fur  Manufacturing, 
Inc.?  A.  That  is  an  organization  composed  of  members 
who  are  manufacturers  in  the  fur  industry.  This  associa¬ 
tion  signs  the  agreement  with  the  union  in  the  fur  trade. 
They  represent  the  members  in  disputes  with  the  union 
about  labor,  and  they  [3174]  represent  these  members 
before  the  Impartial  Chairman. 

Q.  So  that  you  represent  the  manufacturers?  A.  That 
is  right. 

■  Q.  And  how  long  were  you  employed  by  the  Associa¬ 
tion  of  Fur  Manufacturers?  A.  Approximately  four  years. 

Q.  And  in  what  capacity  were  you  employed?  A.  I  w’as 
in  the  Labor  Department.  I  went  into  the  members’  shops 
with  a  representative  of  the  union  and  handled  all  com¬ 
plaints  that  arose  under  the  agreement. 

Q.  Isn’t  there  such  a  thing  as  a  Conference  Committee? 
A.  Yes,  there  is. 

!  Q.  What  is  the  Conference  Committee?  A.  The  Con¬ 
ference  Committee  is  composed  of  members  of  the  Associa¬ 
tion  and  members  of  the  union,  to  discuss  a  new  agreement 
when  the  old  agreement  expires,  or  they  meet  whenever 
necessary  to  discuss  any  problems  in  the  industry. 

Q.  Have  you  attended  the  sessions  of  the  Conference 
Committee?  A.  I  have  attended  quite  a  few  of  those 
sessions. 

Q.  Was  Mr.  Gold  present  at  those  Conference  Committee 
sessions?  A.  Yes,  he  was. 

Q.  Whom  did  Mr.  Gold  represent  at  the  Conference 
[3175]  Committee  sessions?  A.  Mr.  Gold  was  the  spokes¬ 
man  for  the  union. 
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Q.  And  whom  did  you  represent  ?  A.  I  did  not  repre¬ 
sent  anyone.  I  only  attended  as  a  spectator,  as  an  em¬ 
ployee  of  the  Association.  I  never  said  anything  at  these 
conferences. 

Q.  I  see.  But  the  employers  were  represented  at  the 
Association,  at  the  meeting?  A.  Yes. 

Q.  On  one  side  of  the  table,  and  the  workers  were 
represented  by  Mr.  Gold  on  the  other  side?  A.  That  is 
right. 

Q.  And  sitting  in  between  there  is  an  Impartial  Chair¬ 
man,  isn’t  there?  A.  Yes. 

Q.  Do  you  know  his  name  ?  A.  Louis  M.  Loeb. 

Q.  Now,  in  the  course  of  your  duties,  did  you  have 
occasion  to  discuss  Mr.  Gold  with  other  members  of  the 
industry? 


Mr.  Lowther:  Objected  to  as  no  proper  founda¬ 
tion,  your  Honor. 

Mr.  Marcantonio:  That  is  preliminary,  if  the 
Court  please. 

The  Court :  You  may  answer. 

[3176]  The  Witness:  Well,  yes,  during  the 
course  of  the  four  years  or  so  that  I  was  employed 
by  the  Association  Mr.  Gold’s  name  was  mentioned 
quite  often. 

By  Mr.  Marcantonio : 

Q.  And  did  you  discuss  his  reputation,  come  to  learn 
of  his  reputation  in  the  industry?  A.  Yes,  people  have 
voiced  their  opinion  of  Mr.  Gold. 

Q.  And  what  is  his  reputation  in  the  industry  for  vera¬ 
city?  A.  For  veracity,  I  believe  that  everyone  has  regarded 
Mr.  Gold  as  a  man  who  keeps  his  word. 


Mr.  Marcantonio:  You  may  examine. 
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Q.  Mr.  Rosenbaum,  what  was  your  employment  prior 
to  the  four  years  with  the  Asosciation  of  Fur  Manu¬ 
facturers?  A.  I  was  in  business  with  my  father. 

Q.  In  the  fur  business?  A.  Yes,  sir. 

Q.  How  long,  sir?  A.  About  14  or  15  years. 

Q.  Now,  where  was  your  father’s  store  located?  A. 
In  Brooklyn,  New  York. 

Q.  In  Brooklyn?  [3177]  A.  Yes. 

Q.  And  during  your  discussions  with  other  members, 
with  the  people  you  have  described,  who  knew  Mr.  Gold, 
have  you  ever  heard  that  Mr.  Gold  attended  the  Lenin 
School  in  Moscow?  A.  No,  sir,  I  don’t  believe  I  have  ever 
heard  that. 

Q.  You  never  heard  that?  A.  I  don’t  believe  so. 

Q.  Have  you  ever  heard  that  Mr.  Gold  was  a  member 
of  the  Central  Committee  of  the  Communist  Party  in  1936? 
A.  I  don’t  believe  I  have  ever  heard  of  the  Central  Com¬ 
mittee  before. 

Q.  You  say  you  never  heard  of  the  Central  Committee 
from  any  of  the  people  you  have  discussed  Mr.  Gold  with? 
A.  Not  the  Central  Committee,  no,  sir. 

Q.  No. 


Mr.  Lowther:  No  further  questions. 

Redirect  examination  by  Mr,  Marcantonio : 

Q.  Did  people  with  whom  you  discussed  Mr.  Gold  in 
the  industry,  particularly  the  manufacturers,  did  they  know 
Mr.  Gold  was  a  member  of  the  Communist  Party?  A. 
That  was  their  belief. 

Q.  Did  you  know  that  Mr.  Gold  was  a  member  of  the 
Communist  Party?  [3178]  A.  1  don ’t  know  whether  I  knew 
it  or  not.  I  heard  he  was.  That  is  all  I  know. 


2071 


Albert  Rosenbaum — For  Defendant — Recross 
William  Kaufman — For  Defendant — Direct 

Q.  It  was  known;  it  was  generally  talked  about  that 
he  was  a  member  of  the  Communist  Party?  A.  That  is 
right. 


Mr.  Marcantonio:  That  is  all. 
Recross-examination  by  Mr.  Lowther: 

Q.  Did  you  ever  hear  of  any  of  Mr.  Gold’s  activities  in 
the  Communist  Party  with  the  people  with  whom  you  have 
had  conversations?  A.  Activities,  no,  sir. 

Q.  Just  knew  that  he  was  a  member?  A.  That  I  heard. 

Q.  You  never  heard  of  anything  about  what  he  did 
when  he  was  in  the  Communist  Party?  A.  No. 

•  •  • 

[3179]  Mr.  Marcantonio :  Mr.  William  Kaufman. 


Thereupon  William  Kaufman,  called  as  a  witness  for 
and  on  behalf  of  the  defendant,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Marcantonio : 

Q.  Mr.  Kaufman,  will  you  give  the  Court  and  the  jury 
your  full  name  and  address?  A.  William  Kaufman,  3031 
Tyson  Avenue,  Philadelphia,  Pennsylvania. 

Q.  What  is  your  present  occupation?  A.  I  am  occupied 
in  cleaning,  fur  cleaning,  fur  storage  plant. 

Q.  Is  that  a  corporation?  A.  Yes.  It  is  under  the 
K.  A.  Plank  Company.  I  am  their  President. 

Q.  And  how  long  have  you  been  with  this  company? 
A.  How  long  what? 
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Q.  Have  you  been  with  this  company?  A.  Oh,  since 
1930  or  1931. 

Q.  And  before  that  what  was  your  business?  A.  I  was 
manufacturing  furs  under  William  Kaufman. 

!  Q.  And  for  how  long  had  you  been  in  that  business? 
A.  Oh,  I  have  been  since  1917,  until  1919. 

[3180]  Q.  Where  was  your  business?  A.  1233  Arch 
Street. 

Q.  In  what  city?  A.  Philadelphia. 

Q.  Have  you  held  office  in  any  fur  manufacturers  or 
employers’  association?  A.  I  was  their  President  for  many 
years,  of  the  Retail  Furriers  Association  of  Philadelphia. 

Q.  Will  you  tell  us  for  how  many  years?  A.  I  cannot 
tell  you  exactly.  I  know  I  have  been  there  for  a  long 
while,  until  I  retired. 

Q.  Have  you  been  connected  with  the  Fur  Manu¬ 
facturers  and  Employers’  Association?  A.  Oh,  yes. 

Q.  You  were  a  member — were  you  a  member  of  that 
Association?  A.  Of  the  Fur  Manufacturers? 

Q.  That  is  right.  A.  Oh,  yes,  I  am  still  a  member  there. 

Q.  Now,  did  your  business  require  you  to  meet  with 
and  conduct  transactions  with  fur  manufacturers  and  em¬ 
ployers  in  New  York  City?  A.  Well,  it  doesn’t  require  to 
deal  with  New  York  City  but  I  know  many  of  them  in 
New  York  City  but  we  have  nothing  to  do  with  New  York 
City  except  as  the  Guild  gets  [3181]  together  once  a  year 
or  so. 

Q.  Did  you  do  any  buying  in  New  York  City?  A.  I 
went  every  day,  almost  every  day  or  every  other  day. 

Q.  When  I  say  “ buying”,  I  mean  buying  of  furs?  A. 
Purchasing  of  merchandise  for  my  manufacturing  plant. 

Q.  And  you  came  in  contact  with  other  fur  manu¬ 
facturers?  A.  Many  of  them. 

,  Q.  And  did  you  have  occasion  to  discuss  Mr.  Gold’s 
reputation  for  truth  and  character  with  other  fur  manu- 
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facturers?  A.  On  many  occasions.  We  had  our  own 
trouble  in  Philadelphia.  They  used  to  ask  me,  “How  do 
you  do?”  What  took  place.  Mr.  Gold  was  involved  at 
that  time  in  discussion. 

Q.  And  incidentally  do  you  know  Mr.  Gold  personally? 
A.  Oh,  sure,  I  know  him. 

Q.  For  how  many  years?  A.  Oh,  I  know  over  40  years. 

Q.  Now,  you  discussed  Mr.  Gold  with  other  manu¬ 
facturers  and  with  members  of  the  Association.  Did  you 
discuss  his  reputation?  A.  Well,  to  be  truthful  with  you, 
when  we  had  trouble,  [3182]  immediately  we  requested 
someone  to  come  in.  We  didn’t  know  who  was  going  to 
come  in,  but  Mr.  Gold  came  in,  and  seems  like  the  Retail 
Furriers  were  very  much  pleased.  They  demanded  that 
the  next  agreement  he  should  be  present. 

Q.  And  what  is  Mr.  Gold’s  reputation  for  truth?  A. 
As  far  as — 

Q.  And  veracity?  A.  As  far  as  our  Retail  Furriers 
are  concerned,  they  really  think  the  world  of  him.  He 
was — he  lived  up  to  everything  that  he  promised  us.  That 
is  all  we  know. 

Mr.  Marcantonio:  You  may  examine. 
Cross-examination  by  Mr .  Lowtherz 

Q.  Mr.  Kaufman,  during  your  conversations  with  any 
of  the  folks  that  you  say  you  have  talked  to  about  Mr.  Gold, 
did  it  come  to  your  attention  that  Mr.  Gold  attended  the 
Lenin  Institute  in  Moscow,  Russia,  in  1930  and  1931  ?  A.  I 
never  discussed  as  to  that  because  I  never  knew  even 
whether  he  belongs  to  any  institution. 

Q.  Then  you  never  had  discussions  with  these  folks  that 
you  have  talked  to  as  to  whether  or  not  Mr.  Gold  was  a 
member  of  the  Central  Committee  of  the  Communist  Party? 
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A.  Well,  I  only  learned  lately  when  I  seen  it  in  the  paper. 
I  didn’t  see  Mr.  Gold  for  twenty-five  years. 

Q.  You  never  saw  Mr.  Gold  for  twenty-five  years  before 
[3183]  you  saw  him  today  in  court?  A.  That  is  right,  just 
see  him  today. 

Q.  This  is  the  first  time  you  have  seen  him  in  twenty- 
five  years?  A.  Twenty  or  twenty-five  years. 

Mr.  Lowther:  No  further  questions. 

Redirect  examination  by  Mr.  Marcantonio : 

Q.  But  you  have  had  discussions  when  Mr.  Gold’s  name 
has  come  up  in  the  industry? 

Mr.  Lowther:  Objected  to  as  repetitive,  not 
opened  up  in  cross. 

Mr.  Marcantonio:  Oh,  yes. 

The  Court:  He  may  answer. 

By  Mr .  Marcantonio : 

Q.  During  these  25  years,  Mr.  Gold’s  name  has  come 
up  in  the  industry?  A.  Oh,  yes,  but  I  didn’t  see  Mr.  Gold 
in  these  23  or  25  years.  When  I  was  President  there,  I 
had  dealings  with  Mr.  Gold. 

Q.  And  did  you  have  discussions  about  Mr.  Gold  with 
others  during  these  25  years?  A.  Oh,  yes,  many  times 
they  questioned  me  whether  or  not  so  and  so  and  they 
always  had  the  highest  respect  for  him.  Whether  they  had 
Mr.  Gold  at  the  sessions  lately,  I  don’t  know,  [3184]  be¬ 
cause  I  do  not  participate  in  any  of  the  agreements  between 
labor  and  the  Association. 

Q.  You  are  now  retired,  are  you  not?  A.  No,  we  be¬ 
long,  but  my  sons  go  to  the  meetings ;  I  never  go. 
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Q.  Your  sons  go  to  the  meetings!  A.  Yes. 

Mr.  Marcantonio:  That  is  all. 

Recross-examination  by  Mr .  Lowther : 

Q.  When  is  the  last  time,  Mr.  Kaufman,  you  have  been 
to  the  meetings?  A.  A  long  time  ago. 

Q.  As  many  as  25  years?  A.  No. 

Q.  10  years?  A.  It  would  be  about  10  years. 

i  i  • 


[3191]  Washington,  D.  C. 
Wednesday,  March  31,  1954. 

•  •  • 

[3192]  Proceedings 

The  Court:  Counsel  may  proceed. 

Mr.  Marcantonio:  Mr.  Kopolsky. 

Thereupon  William  Kopoi^ky  was  called  as  a  witness 
by  the  defendant  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  examination  by  Mr.  Marcantonio : 

Q.  Mr.  Kopolsky,  will  you  please  state  your  full  name 
and  address?  A.  My  name  is  William  Kopolsky.  My 
address  is  3010  Valentine  Avenue,  New  York  City. 

Q.  Are  you  a  member  of  the  Bar  of  the  State  of  New 
York?  A.  Yes,  sir. 

Q.  And  what  is  your  other  occupation?  A.  I  am  also  a 
certified  public  accountant. 
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Q.  And  are  you  in  any  way  connected  with  trade  asso¬ 
ciations  in  the  fur  industry?  A.  Yes,  sir,  I  am. 

Q.  And  will  you  state  what  your  connections  are?  A. 
I  am  the  counsel  and  the  executive  director  of  the  Fur 
Dyers’  Trade  Council,  the  Fur  Stripers’  and  Blenders’ 
Associates,  and  the  New  York  Fur  Cleaners’  Association, 
the  [3193]  Squirrel  Stripers’  and  Blenders’  Association, 
and  the  New  York  Mouton  Processors’  Association.  They 
are  all  employers’  associations. 

1  Q.  They  are  employers’  associations?  A.  Yes,  sir. 

Q.  Are  any  of  these  members  of  your  association 
eligible  for  union  membership?  A.  No,  sir. 

Q.  Do  they  employ  union  members?  A.  They  do,  sir. 

Q.  Have  you  ever  been  a  member  of  the  International 
Fur  and  Leather  Workers’  Union?  A.  No,  sir. 

Q.  Now,  what  is  the  nature  of  your  representation 
with  reference  to  the  union?  A.  I  handle  the  negotiations 
of  the  collective  agreements,  at  their  expiration  of  each 
collective  agreement,  and  I  also  handle  the  labor  problems 
and  labor  controversies  that  may  arise  from  time  to  time 
during  the  course  of  the  year. 

Q.  And  you  do  so  in  representing  the  employers?  A. 
The  employers;  yes,  sir. 

Q.  Have  you  ever  been  on  the  side  of  the  table  with 
the  union?  A.  No,  sir,  I  have  never  been  on  the  side  of 
the  table  [3194]  with  the  union. 

Q.  You  have  always  been  on  the  opposite  side  of  the 
table?  A.  Yes,  sir. 

Q.  How  long  have  you  been  engaged  in  this  activity? 
A.  Well,  I  have  been  connected  with  the  Fur  Dyers’ 
Trade  Council,  oh,  about  20  years,  and  I  have  actively  en¬ 
gaged  as  counsel  in  the  negotiations  of  labor  agreements 
for  a  period  of  about  12  years. 

Q.  Do  you  know  Mr.  Gold  personally?  A.  Yes,  sir. 
i  Q.  How  long  have  you  known  him?  A.  I  have  known 
him  for  a  period  of  about  20  years,  close  to  20  years. 
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Q.  What  has  been  the  nature  of  your  relationship 
with  him?  A.  Well,  we  have  had  conferences  and  nego¬ 
tiations  on  labor  agreements  and  labor  matters. 

Q.  Are  you  acquainted  with  employers  in  the  industry 
who  know  Mr.  Gold?  A.  I  am,  sir. 

Q.  And  have  you  ever  had  occasion  to  discuss  with 
them  Mr.  Gold’s  reputation  for  veracity  and  good  char¬ 
acter? 


Mr.  Lowther:  Objected  to,  your  Honor. 

Mr.  Marcantonio:  Discussing  with  them. 
[3195]  The  Court:  The  witness  may  answer. 
The  Witness:  Yes,  I  have  discussed  this  with 
employers  in  the  industry. 

By  Mr.  Marcantonio : 

Q.  Now,  based  on  your  experience  in  the  fur  trade,  and 
your  representation  of  employers  in  the  fur  trade,  and 
your  discussions  concerning  Mr.  Gold  in  that  industry, 
will  you  state  his  reputation  for  truth  and  veracity?  What 
is  it?  A.  His  reputation  for  truth  and  veracity  is  ex¬ 
cellent.  He  has  been  a  constructive  force  in  stabilizing  the 
fur  industry. 

Mr.  Lowther:  I  move  to  strike  the  last  part  of 
the  answer. 

The  Court:  The  last  portion  may  go  out.  The 
jury  will  disregard  it. 

By  Mr.  Marcantonio : 

Q.  What  is  his  reputation?  A.  His  reputation  is  ex¬ 
cellent. 


Mr.  Lowther:  Objected  to  as  repetitious.  The 
witness  has  already  answered  the  question. 
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1  Mr.  Marcantonio:  I  want  to  dispel  any  confus- 

sion  caused  by  the  objection. 

You  may  examine. 

Cross-examination  by  Mr.  Lowther : 

[3196]  Q.  Now,  Mr.  Kopolsky,  during  your  conversa¬ 
tions  with  people  on  whose  opinions  you  state  that  the 
defendant’s  reputation  for  truth  and  veracity  is  excellent, 
have  you  ever  had  occasion  to  hear  from  them  that  the 
defendant  in  1930  and  1931  attended  the  Lenin  Institute 
in  Moscow,  Russia?  A.  No,  sir,  I  have  not. 

Q.  You  have  not?  A.  I  have  not. 

Q.  Have  you  had  occasion  to  hear  from  any  of  these 
people  that  you  have  described  that  you  have  talked  to 
that  Mr.  Gold  was  a  member  of  the  Central  Committee 
of  the  Communist  Party  of  the  United  States  in  1936? 
A.  I  knew  that  Gold  was  a  Communist — 

Q.  No.  My  question  is,  Mr.  Witness:  Have  you 
heard —  A.  No,  sir. 

Q.  Prom  these  people  with  whom  you  have  discussed 
his  reputation?  A.  No,  sir. 

Q.  That  Mr.  Gold  was  a  member  of  the  Central  Com¬ 
mittee  in  1936?  A.  No,  we  only  discussed  Gold’s  activities 
in  the  fur  industry.  We  didn’t  discuss  his  activities  out¬ 
side  of  the  industry. 

Q.  Have  you  heard  from  these  people  with  whom  you 
discussed  Mr.  Gold’s  reputation  that  in  1951  and  1952 
Mr.  Gold  [3197]  was  the  chairman  of  the  free  Irving  Potash 
Committee,  the  purpose  of  which  was  to  secure  amnesty 
for  one  of  the  11  convicted  top  Communist  leaders  in  New 
York? 


Mr.  Marcantonio:  I  object  to  that  form  of  the 
question.  The  purpose  of  that  committee  was  to 
secure  amnesty  for  Irving  Potash,  and  the  evidence 
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is  all  to  the  effect  that  that  activity  is  separate 
and  apart  from  the  other  10  Communist  leaders. 
Let  us  get  the  record  straight  at  this  stage  of  the 
game  in  this  case. 

The  Court:  Well,  the  form  of  the  question  may 
not  be  proper.  You  may  reframe  the  question. 

By  Mr.  Lowther : 

Q.  Had  you  heard,  Mr.  Kopolsky,  during  your  conver¬ 
sations  with  these  gentlemen  whom  you  have  described 
that  in  1951  and  1952  Mr.  Gold  was  president  of  the  free 
Potash  Committee,  the  purpose  of  which  was  to  secure 
amnesty  for  Irving  Potash,  one  of  the  11  Communist 
leaders  on  trial  before  Judge  Medina? 

Mr.  Marcantonio:  It  is  the  same  question  word 
for  word,  which  your  Honor  asked  him  to  reframe. 
If  he  thinks  that  by  repetition  he  can  distort  this 
record,  I  object,  your  Honor,  and  I  protest  the  dis¬ 
tortion  of  the  evidence  in  this  case.  The  evidence 
here  is  that  the  free  Potash  Committee  was  to  free 
Potash,  separate  and  apart  from  the  other  10  de¬ 
fendant’s  in  the  Smith  Act  case. 

[3198]  The  Court:  There  is  no  indication  in  the 
question  that  there  was  any  activity  for  anyone 
other  than  Potash.  The  question  may  be  answered. 

By  Mr.  Lowther : 

Q.  Well,  Mr.  Witness?  A.  I  don’t  recall.  I  don’t  re¬ 
call  very  distinctly  that  particular  phase  that  you  are 
discussing  because  we  had  never  discussed  with  employers, 
I  mean,  these  particular  things  that  you  are  referring  to. 
Moreover,  my  association  was  with  the  employers,  the 
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dyers  and  the  processors  of  the  fur  industry.  I  don’t 
recall.  I  cannot  answer  that  question  affirmatively. 

Mr.  Lowther :  Thank  you,  sir.  I  will  tender  the 
witness  for  redirect. 

Redirect  examination  by  Mr.  Marcantonio : 

Q.  But  they  did  know  throughout  the  industry  that 
Mr.  Gold  was  a  Communist,  didn’t  they?  A.  Yes,  sir. 

Mr.  Marcantonio:  May  the  witness  be  excused? 

Mr.  Lowther:  No  objection  on  the  part  of  the 
Government,  your  Honor. 

The  Court:  The  witness  may  be  excused. 

(Thereupon  the  witness  was  excused  and  re¬ 
tired  from  the  witness  stand.) 

!  [3199]  The  Court:  Call  the  next  witness. 

Mr.  Marcantonio:  Mr.  Irving  Arnheimer. 

Mr.  Lowther :  Let  the  record  show  that  the  Gov¬ 
ernment  stipulated  prior  to  the  Court’s  reconvening 
this  morning  that  there  would  be  no  objection  to 
this  witness,  who  now  takes  the  stand,  being  in  the 
courtroom  during  the  examination  of  the  prior 
witness. 

Mr.  Marcantonio:  I  don’t  believe  that  anybody 
was  prejudiced  by  it,  if  the  Court  please.  This  is 
character  testimony. 

Mr.  Lowther:  Government  counsel  does  not  rep¬ 
resent  that. 

The  Court :  The  record  may  indicate  the  witness 
was  present,  and  there  was  no  objection. 

You  may  proceed. 
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Thereupon  Henry  Irving  Arnheimer  was  called  as  a 
witness  by  the  defendant  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Marcantonio : 

Q.  Will  you  please  state  your  full  name  and  address, 
Mr.  Arnheimer?  A.  Henry  Irving  Arnheimer,  240  Cen¬ 
tral  Park  West,  New  York  City. 

[3200]  Q.  What  is  your  occupation,  sir!  A.  Fur  manu¬ 
facturer. 

Q.  How  long  have  you  been  in  the  business  of  fur 
manufacturing?  A.  30  years. 

Q.  Under  what  name?  A.  Arnheimer. 

Q.  Your  own  name?  A.  Arnheimer,  Inc. 

Q.  Are  you  a  member  of  the  Association  of  Fur  Manu¬ 
facturers,  Inc.?  A.  Yes,  sir. 

Q.  How  long  have  you  been  a  member  of  the  Associa¬ 
tion  of  Fur  Manufacturers?  A.  About  28  years. 

Q.  What  is  the  Association  of  Fur  Manufacturers?  A. 
A  group  of  manufacturers  that  combined  together  for  the 
ethics  of  the  fur  industry. 

Q.  How  many  members  does  it  have?  A.  About  600. 

Q.  And  have  you  ever  been  an  officer  or  member  of  the 
board  of  directors  of  the  association?  A.  I  have  been  a 
member  of  the  board  of  directors  and  a  member  of  the 
executive  board. 

Q.  For  how  many  years?  [3201]  A.  About  20  years. 

Q.  Now,  have  you  served  on  any  committee  of  the 
association?  A.  Yes,  sir. 

Q.  On  what  committee?  A.  I  have  been  on  conference 
committees,  fashion  show  committees,  and  quite  a  few 
other  committees. 

Q.  Now,  you  have  served  on  the  conference  committee? 
A.  Yes,  sir. 
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i  Q.  What  is  the  conference  committee!  A.  I  don’t  get 
the  question. 

Q.  What  is  the  conference  committee!  A.  The  con¬ 
ference  committee  is  one  between  management  and  labor, 
to  discuss  the  conditions  of  labor  relations. 

Q.  How  long  have  you  served  on  that  committee!  A. 
Close  on  to  20  years. 

Q.  As  I  understand  it,  you  stated  that  you  were  a 
trustee  of  the  health  fund  committee,  and  the  pension,  the 
retirement  fund  committee  for  the  industry!  A.  Yes,  sir. 

Q.  How  long  have  you  been  on  those  committees!  A. 
Well,  that  committee  is  functioning  for  about,  offhandedly, 
I  would  say  about  eight  years,  somewhere  in  that  neigh¬ 
borhood. 

Q.  Now,  have  you  represented  the  Association  in 
[3202]  negotiations  with  the  union  represented  by  Mr. 
Gold!  A.  Yes,  sir. 

Q.  Was  Mr.  Gold  at  those  negotiations!  A.  Yes,  sir. 

Q.  How  long  have  you  been  negotiating  with  the  union, 
for  how  many  years!  A.  Close  onto  20  years. 

Q.  Now’,  are  you  acquainted  with  other  employers  in 
the  fur  manufacturing  industry!  A.  Yes,  sir. 

Q.  Do  they  know  Mr.  Gold!  A.  Yes,  sir. 

Q.  Have  you  had  occasion  during  your  years  in  the 
fur  industry  to  discuss  with  these  other  members  of  the 
Manufacturers’  Association,  and  other  manufacturers,  Mr. 
Gold’s  reputation  for  veracity  and  good  character!  A. 
Yes,  sir. 

Q.  Will  you  tell  us,  based  on  your  30  years  as  a  fur 
manufacturer  and  employer  in  the  fur  industry  and  the 
basis  of  your  20  years  membership  on  the  board  of  direc¬ 
tors  and  the  conference  committee  of  the  fur  manufac¬ 
turers,  what  is  Mr.  Gold’s  reputation  for  truth  and 
veracity!  A.  Well,  his  reputation  is  such  that  he  is  trust¬ 
worthy,  and  he  has  never  gone  back  on  a  commitment  that 
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he  has  made  personally,  and  that  you  could  take  his  word 
for  any  [3203]  decisions  you  may  have  made  with  him. 

Mr.  Marcantonio:  You  may  examine. 

Mr.  Lowther:  I  move  to  strike  the  last  answer, 
your  Honor. 

The  Court:  Well,  it  is  a  basis  for  a  conclusion 
of  the  witness  as  to  his — 

Mr.  Marcantonio:  Well,  so  as  to  simplify  it — 
Mr.  Lowther:  I  will  withdraw  the  objection, 
your  Honor. 

By  Mr.  Marcantonio : 

Q.  So  that  there  will  be  no  confusion  at  this  point,  and 
it  may  be  repetitious,  but  I  think  in  the  interest  of  clarity, 
just  state  what  Mr.  Gold’s  reputation  is  for  veracity,  for 
telling  the  truth?  A.  Good. 

Cross-examination  by  Mr.  Lowther : 

Q.  Mr.  Arnheimer,  are  you  here  under  subpoena,  sir? 
A.  No,  sir. 

Q.  And  who  asked  you  to  come  down  here,  sir?  A. 
You  mean,  the  individual  or — 

Q.  Yes,  sir.  A.  Well,  Mr.  Winogradsky. 

Q.  Mr.  Winogradsky?  A.  Yes,  sir. 

[3204]  Q.  And  Mr.  Winogradsky  holds  what  position 
in  the  fur  industry?  A.  I  don’t  know  his  exact  position. 

Q.  Does  he  have  anything  to  do  with  the  Joint  Coun¬ 
cil?  A.  I  wouldn’t  know. 

Q.  You  don’t  know  that?  A.  No,  I  don’t  know  what 
his  position  is  exactly. 

Q.  Is  Mr.  Winogradsky  in  Court  here  today?  A.  I 
believe  he  is. 
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:  Q.  Is  he?  Will  you  stand  up,  please? 

(There  was  no  answer.) 

By  Mr .  Lowther: 

Q.  You  saw  him  out  in  the  hall,  didn’t  you,  before  you 
came  in?  A.  Yes,  sir. 

Q.  Did  anyone  other  than  Mr.  Winogradsky  ask  you  to 
come  down  here?  A.  Yes,  Mr.  Brown. 

Q.  Mr.  Murray  Brown?  A.  That  is  right. 

Q.  Is  Mr.  Brown  in  Court  today? 

(There  was  no  answer.) 

By  Mr.  Lowther : 

;  Q.  Did  anyone  other  than  Mr.  Brown  ask  you  to  come 
down?  [3205]  A.  No. 

Q.  Do  you  know  what  position  Mr.  Brown  holds  in  the 
industry?  A.  I  don’t  know  what  they  term  his  position, 
other  than  I  know  it  is  a  relationship  between  the  manu¬ 
facturers  and  the  union,  and  what  they  term  the  position, 
I  don’t  know. 

Q.  Now,  other  than  Mr.  Brown  and  Mr.  Winogradsky 
did  you  confer  with  anyone  else  prior  to  the  time  you  came 
down  here?  A.  Not  prior  to  the  time  I  came  down  here, 
no,  sir. 

Q.  So  those  are  the  only  two  you  talked  to  about  com¬ 
ing  down?  A.  Yes,  sir. 

Q.  Did  you  have  occasion  to  talk  to  either  of  the  attor¬ 
neys  for  the  defendant?  A.  Not  prior  to  my  coming  down. 

Q.  You  didn’t  talk  to  them  in  New  York?  A.  No,  sir. 

Q.  When  did  you  receive  word  that  they  wanted  you  to 
come  down?  A.  Yesterday  at — well,  it  was  on  and  off 
yesterday  for  a  few  hours,  and  my  final  word  was  at  2 
o’clock  yesterday  afternoon. 
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Q.  Now,  before  you  made  up  your  mind  to  come  down, 
did  you  consult  with  anyone  of  the  fur  manufacturers? 
[3206]  A.  No,  sir. 

Q.  You  are  down  here  on  your  own?  A.  On  my  own. 

Q.  You  don’t  represent  the  association  of  which  you 
are  a  member? 

Mr.  Marcantonio:  I  object,  if  the  Court  please. 
That  is  immaterial.  This  witness  is  tendered  as  an 
individual. 

The  Court:  Well,  the  witness  may  answer. 

By  Mr.  Lowther: 

Q.  Is  that  right,  sir?  A.  On  my  own,  sir. 

Q.  Yes.  Now,  you  heard  the  question,  Mr.  Arnheimer, 
with  respect  to  Mr.  Kopolsky  when  I  asked  him  if  the 
people  that  he  had  talked  to  about  Mr.  Gold’s  reputation, 
had  he  heard,  and  I  will  now  ask  you,  have  you  heard 
among  those  people  that  Mr.  Gold  was  a  student  at  the 
Lenin  Institute  in  Moscow,  Russia  in  1930  and  1931?  A. 
No,  sir. 

Q.  Have  you  heard  from  those  people  that  Mr.  Gold 
was  a  member  of  the  Central  Committee  of  the  Communist 
Party  in  1936  and  thereafter  up  until  1938?  A.  No,  sir. 

Mr.  Lowther:  I  tender  the  witness  for  redirect. 
Redirect  examination  by  Mr.  Marcantonio : 

[3207]  Q.  Did  you  know  and  the  people  in  the  industry 
know  that  Mr.  Gold  was  a  member  of  the  Communist  Party 
up  until  August  30,  1950?  A.  It  has  been  known  of  that; 
yes,  sir. 

Q.  Mr.  Gold  never  concealed  it,  did  he?  A.  Not  that  I 
know  of. 
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Mr.  Lowther:  Objected  to,  your  Honor. 

The  Court:  Well,  it  may  remain. 

Mr.  Marcantonio:  May  the  witness  be  excused? 
Mr.  Lowther:  No  objection  on  the  part  of  the 
Government,  your  Honor. 

The  Court:  The  witness  may  be  excused. 


(Thereupon  the  witness  was  excused  and  retired  from 
the  witness  stand.) 

Mr.  Marcantonio:  The  defense  rests,  if  the  Court 
please. 

The  Court:  The  Government? 

Mr.  Lowther:  If  the  Court  please,  with  the  Court’s 
leave  I  would  like  to  read  to  the  ladies  and  gentlemen  of 
the  jury  certain  excerpts  from  the  testimony  that  defense 
counsel  read  from  yesterday,  that  is,  the  testimony  of  Mr. 
J.  Edgar  Hoover,  who  is  Director  of  the  Federal  Bureau  of 
Investigation,  given  before  the  House  Committee  on  Ap¬ 
propriations  of  the  82nd  Congress. 

I  believe  I  should  say  by  way  of  introduction  that 
[3208]  the  material  which  was  read  to  the  ladies  and  gen¬ 
tlemen  of  the  jury  yesterday  had  to  do  with  Mr.  Hoover’s 
testimony  as  to  the  membership  of  the  Communist  Party. 

In  context  with  that  testimony,  the  Government  now 
reads  you  the  following  in  the  words  of  Mr.  Hoover: 

* 1  That  decline  has  been  due  to  a  number  of  fac¬ 
tors.  It  is  due  to  the  public  awareness  of  what 
Communism  is.  It  is  due  to  the  fear  of  prosecution 
as  a  result  of  the  prosecutions  and  convictions  of 
the  11  top  Communist  leaders  in  New  York,  which 
convictions  were  recently  sustained  by  the  Supreme 
Court, 
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“It  is  due  to  the  arrests  which  the  FBI  has  made 
during  the  last  six  or  seven  months  of  the  additional 
top  leaders  who  are  awaiting  trial.  I  think  it  is 
also  due  to  the  Congressional  investigations  which 
have  been  made,  and  I  think  those  investigations 
have  been  very  helpful  in  spotlighting  the  real  mean¬ 
ing  of  Communism  and  its  purport. 

“These  investigations  are  bringing  before  the 
various  committees  of  Congress  individuals  and 
documents  which  will  throw  the  spotlight  on  what 
Communism  is  and  what  it  stands  for,  and  what  these 
so-called  Communists  and  fellow  travelers  or  misled 
liberals  may  be  indulging  in. 

“These  investigations  have  a  valuable  effect  on 
[3209]  the  overall  picture.’ ’ 

And  then  further:  “That  decrease  in  member¬ 
ship  has  been  due  not  only  to  the  factors  which  I 
have  already  pointed  out  but  also  due  to  a  very  in¬ 
tensive  screening  process  which  the  Communists 
themselves  have  indulged  in  to  try  to  weed  out  any 
members  of  doubtful  loyalty  to  the  Communist 
cause.” 

Those  are  the  words  of  Mr.  Hoover,  Director  of  the 
Federal  Bureau  of  Investigation. 

The  Court:  Is  there  any  further  testimony? 

Mr.  Lowther:  Nothing  further,  your  Honor. 

Mr.  Marcantonio :  May  we  approach  the  Bench  on  the 
motion,  sir? 

The  Court :  You  may. 

(Thereupon  counsel  approached  the  Bench  and  the 
following  occurred:) 

Mr.  Marcantonio:  We  now  move  for  a  judgment  of 
acquittal,  one,  based  on  the  arguments  advanced  in  our 
motion  made  after  the  Government  rested,  and  two,  now 
that  both  sides  have  rested,  on  the  additional  ground  that 
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the  Government  has  failed  to  make  out  any  case  that  the 
defendant  was  a  member  of  or  affiliated  with  or  supported 
the  Communist  Party  as  of  August  30,  1950  beyond  a  rea¬ 
sonable  doubt,  and  I  ask  for  a  directed  verdict. 

The  Court:  That  they  have  not  presented  evidence 
[3210]  which  establishes  beyond  a  reasonable  doubt  that 
the — 

Mr.  Marcantonio:  That  the  defendant  was  a  member 
of,  affiliated  with,  or  supported  the  Communist  Party  as  of 
August  30,  1950,  and  I  make  this  motion  severally  as  to 
each  count. 

The  Court:  All  right;  have  you  completed  your  mo¬ 
tion? 

Mr.  Marcantonio:  Yes,  sir. 

The  Court:  The  motion  will  be  overruled. 

Mr.  Marcantonio:  And  I  now  make  another  motion: 
I  move  that  the  prosecutor  be  directed  to  make  an  election 
between  Count  1  and  Count  2  on  the  ground  that  they  are 
mutually  exclusive. 

The  Court:  Is  that  the  conclusion  of  your  motion? 

Mr.  Marcantonio:  Yes,  sir. 

The  Court :  That  motion  will  be  overruled. 

•  •  • 


[3211]  Opening  Argument  to  the  Jury  on  Behalf  of  the 

United  States 

Mr.  Lowther :  May  it  please  the  Court  and  ladies  and 
gentlemen  of  the  jury:  This  trial  started  on  February  23. 
It  has  been  a  long  trial,  and  I  think  I  would  be  amiss  if  I 
didn’t  tell  you,  and  I  know  I  speak  not  only  for  myself 
but  for  the  defendant  and  his  counsel,  that  your  attention 
in  being  here  every  day  and  attending  to  the  evidence 
merits  our  thanks,  which  I  certainly  want  to  express  now. 
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Now,  as  you  know,  it  is  the  duty  and  also  the  privilege 
of  counsel  for  both  sides  to  get  up  and  talk  to  you  ladies 
and  gentlemen  at  the  conclusion  of  the  evidence  and  try 
[3212]  to  refresh  your  recollections  as  to  some  of  the  things 
that  have  gone  on. 

The  evidence  is  closed.  Nothing  I  say  and  nothing  that 
counsel  for  the  defendant  says  is  evidence.  It  is  merely 
to  try  to  help  you  folks  remember  some  of  the  things  that 
have  transpired  and  which  are  set  forth  in  these  volumes, 
which  represent  the  testimony  of  some  22  days. 

My  memory  is  not  infallible,  and  I  may  say  things  dur¬ 
ing  the  course  of  argument  as  to  my  recollection  of  the 
evidence  which  does  not  agree  with  the  recollection  of  you 
12  ladies  and  gentlemen.  If  I  do,  forgive  me.  It  is  not 
intentional  and  take  your  own  recollection,  for  your  recol¬ 
lection  is  the  recollection  that  counts. 

Now,  on  February  23rd,  in  outlining  the  Government’s 
case  to  you  12  ladies  and  gentlemen,  I  told  you  in  brief 
what  we  intended  to  prove  and  how  we  intended  to  prove 
it.  I  told  you  in  brief  that  the  Government  intended  to 
prove  that  on  August  30,  1950  the  defendant  Gold  filed  an 
affidavit  here  in  Washington,  D.  C.,  with  the  National  Labor 
Relations  Board,  and  that  in  that  affidavit  he  stated  three 
things: 

I  am  not  a  member  of  the  Communist  Party;  I  am  not 
affiliated  with  it;  and  I  don’t  support  an  organization, 
namely,  the  Communist  Party  which  organization  teaches 
the  forceful  overthrow  of  the  Government  of  the  United 
States. 

I  told  you  ladies  and  gentlemen  back  on  February  23 
[3213]  that  the  Government  would  prove  that  these  state¬ 
ments  were  false  on  August  30,  1950,  and  they  were  known 
by  him  to  be  false  on  that  date,  and  they  were  filed  by 
him  with  full  knowledge  of  their  falsity,  and  I  respectfully 
submit,  ladies  and  gentlemen  of  the  jury,  that  the  Govern¬ 
ment  has  proved  it. 
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I  told  you  back  there  on  February  23rd  that  we  would 
show  you  that  Mr.  Gold  had  been  a  high-up  member  of  the 
Communist  Party  for  years.  We  have  showed  you  that. 

I  told  you  ladies  and  gentlement  that  we  would  show 
you  that  Mr.  Gold  received  education,  a  post-gradu¬ 
ate  course,  where  the  members  of  the  Party  graduate 
suma  cum  laude,  not  from  any  school  for  sewing  classes, 
but  from  a  school  designed  and  founded  for  one  purpose, 
the  purpose  to  train  and  spew  forth  over  the  four  corners 
of  the  world  professional  revolutionaries,  and  we  have 
showed  you  that  he  did,  the  Lenin  School. 

I  told  you  ladies  and  gentlemen  that  from  the  time  of 
its  inception  in  this  country,  rue  the  day,  in  1919,  the  Com¬ 
munist  Party  has  been  dedicated  to  one  and  one  thing 
only,  the  forceful  overthrow  of  the  Government  of  the 
United  States,  and  we  have  proved  it. 

I  told  you  also  that  we  would  show  that  from  time 
immemorial,  that  is,  from  1919  up  to  the  present  time,  the 
Communist  Party  in  this  country,  based  on  the  doctrine  of 
the  Communist  Party  of  the  Soviet  Union,  the  spiritual 
[3214]  fatherland  of  all  Communists,  that  the  Communist 
Party  here  in  this  country  never  recognized  such  a  thing  as 
resignation,  that  they  were  dedicated  to  the  proposition 
that  once  you  are  in,  as  far  as  the  Party  is  concerned, 
you  are  in,  and  the  only  way  you  get  out  is  how?  For  the 
Party  to  throw  you  out,  expel  you  and  in  the  words  of 
Manning  Johnson,  the  witness  from  New  York,  you  heard 
what  they  do  afterwards,  to  expel  you,  to  call  you  a  rat, 
renegade,  an  agent  provocateur,  an  enemy  of  the  people. 
We  have  proved  that  beyond  peradventure  of  doubt.  We 
haven’t  heard  a  word,  we  haven’t  heard  a  word  in  con¬ 
tradiction. 

Have  we  ?  Have  we  ? 

I  told  you  ladies  and  gentlemen  that  we  would  show 
you  that  the  Communist  Party  was  grounded  or  had  as 
one  of  its  teachings  the  use  of  double  talk. 
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They  give  it  a  high-sounding  phrase,  Aesopian  lan- 
guange,  Aesop’s  fables;  say  one  thing  and  mean  another. 
You  have  heard  about  them,  I  am  sure,  when  you  were 
children,  Aesop’s  fables.  We  have  showed  they  have. 
Certainly  we  have. 

In  the  gray-covered  book  over  there,  Imperialism 
Highest  Stage  of  Capitalism,  Lenin,  one  of  the  almighty 
gods  of  the  Communist  Party,  in  the  preface  to  his  work, 
what  does  he  say?  He  said:  I  have  to  write  this  work  in 
roundabout  elusive  Aesopian  style. 

Why?  To  get  around  the  Government.  And  Lenin’s 
[3215]  word  is  like  the  word  of  the  Prophet  Allah  to  the 
Communist  Party.  That  teaching  is  the  basis  for  their  use, 
themselves,  and  in  schools,  of  this  double  talk,  so  that  the 
ordinary  folks,  who  know  nothing  about  Communism,  when 
they  read  certain  things,  they  think  they  sound  fine  until 
they  have  a  chance  to  listen  to  the  testimony  of  people 
who  have  been  in  the  Communist  Party  to  tell  them  what 
those  things  really  mean,  including  true  democracy,  and 
including  democratically  elected  government.  We  have 
proved  that. 

Now,  without  going  further  on  that  point,  ladies  and 
gentlemen,  the  issue  here  briefly  is:  Was  Mr.  Gold,  the 
defendant,  on  August  30,  1950  lying  when  he  said  he 
wasn’t  a  member  of  the  Communist  Party,  when  he  said  he 
wasn’t  affiliated  with  it,  and  didn’t  support  the  Party, 
which  taught  the  violent  overthrow  of  the  Government. 
That  is  the  issue  pure  and  simple,  pure  and  simple,  a  false 
statement. 

Now,  in  order  to  determine  whether  a  man  has  made  a 
false  statement — if  you  12  ladies  and  gentlemen  were 
asked  whether  I  made  a  false  statement  on  a  certain  occa¬ 
sion,  whether  I  said  something  I  didn’t  believe  to  be  true, 
how  would  you  go  about  it?  You  can’t  get  into  my  head 
very  well.  It  is  a  matter  of  the  mind,  whether  you  mean 
what  you  say.  It  is  something  inside  of  a  man.  It  is  not 
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like  a  steak  that  you  can  see  before  you  when  you  are 
going  to  eat  it.  It  is  something  up  here. 

[3216]  The  only  way  you  can  find  out  intent  is  to  look 
at  what  someone  did  before  he  said  the  thing,  when  he  said 
it,  at  the  time  he  said  it,  and  after  he  said  it,  and  that 
is  how  you  figure  it  out,  ladies  and  gentlemen,  and  you  do 
it  every  day  in  the  week,  as  to  whether  a  man — what  his 
intent  is  when  he  says  something.  You  do  it  every  day,  do 
it  every  day.  That  is  the  only  way  you  can,  and  it  is 
perfectly  logical  to  do  it  that  way. 

Now,  that  necessitates  that  we  look  at  Mr.  Gold’s 
activities  before  he  signed  the  affidavit,  at  the  time  he 
signed  it,  and  after  he  signed  it,  and  also  at  the  activities 
of  the  Communist  Party.  The  Communist  Party  in  the 
third  count  of  this  indictment  is  charged  to  be  the  organiza¬ 
tion  which  teaches  the  violent  overthrow  of  the  Govern¬ 
ment. 

Now,  let  us  see  a  little  bit  as  to  what  went  on  before 
in  order  that  when  you  ladies  and  gentlemen  try  to  figure 
out  the  intent  of  Mr.  Gold,  you  can  look  at  that  intent  on 
August  30,  1950,  not  limiting  it  to  that  day,  but  looking 
at  it  in  the  light  of  30  years  past,  not  broken  up,  but 
continuous  right  on  down,  practically  from  the  founding 
of  the  Party  up  to  the  time  on  August  30  when  he  signed 
that  affidavit.  If  you  do  it  in  that  light,  what  do  we  find? 

Ladies  and  gentlemen,  the  Communist  Party  and  its 
members  are  not  separate  one  from  the  other.  One  must 
be  viewed  in  the  light  of  the  other.  The  member  must  be 
viewed  [3217]  in  the  light  of  the  Party,  and  the  Party  must 
be  viewed  in  the  light  of  the  member  and  what  he  does. 
So  that  the  active  member  cannot  be  disassociated  from 
the  teaching  and  the  policy  of  the  Party.  Why? 

You  have  heard  in  the  books  and  you  have  heard  from 
the  witnesses,  ladies  and  gentlemen,  that  the  Communist 


2093 


Closing  Statement  on  Behalf  of  the  Government 

Party,  and  I  have  used  the  phrase  before,  is  not  any  sewing 
club.  Is  it? 

It  is  not  the  Republican  Party  and  it  is  not  the  Demo¬ 
cratic  Party.  Do  you  remember  one  of  the  gentlemen  who 
was  on  the  panel  the  first  day,  when  you  folks  were  picked 
for  jury  service,  Mr.  Edwards  his  name  was.  Maybe  some 
of  you  recall  him  better  than  I  do  because  it  was  the  first 
day  I  had  ever  seen  him,  and  I  recall  the  name  very 
definitely,  and  Mr.  Edwards  got  up  and  said  in  answer  to 
a  question :  I  thought  the  Communist  Party  was  a  political 
party,  like  the  Republican  or  the  Democrats. 

Mr.  Marcantonio:  I  object,  if  the  Court  please.  This 
is  not  part  of  the  case,  what  any  juror  said  on  the  voir 
dire.  He  wasn’t  picked  as  a  juror  and  he  is  not  trying 
the  case,  and  I  object  to  any  reference  to  it. 

The  Court:  Well,  counsel  may  develop  the  point  he 
is  making,  but  statements  outside  the  record,  of  witnesses 
on  the  stand,  in  the  Court’s  opinion,  are  objectionable  and 
counsel  will  limit  himself  to  the  testimony  in  the  record, 
[3218]  rather  than  statements  of  jurors  on  the  voir  dire. 

Mr.  Lowther:  Your  Honor  does  not  wish  me  to  refer 
to  Mr.  Edwards,  then,  sir? 

The  Court:  As  one  of  these  prospective  jurors? 

Mr.  Lowther:  No;  the  statements  that  he  made  in 
the  presence  of  the  prospective  panel,  your  Honor. 

The  Court:  No;  I  believe  that  the  argument  should 
be  limited  to  the  testimony  of  the  witnesses  on  the  witness 
stand. 

Mr.  Lowther:  Very  well,  your  Honor. 

Ladies  and  gentlemen  of  the  jury,  without  quoting  any 
people  other  than  those  people  who  appeared  on  the  stand 
then,  I  will  put  it  to  you  this  way.  After  listening  to  the 
evidence  in  this  case  for  22  days,  I  feel  relatively  sure 
that  none  of  you  twelve  ladies  and  gentlemen  are  under 
any  misapprehension  at  the  present  time  that  the  two  great 
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political  parties  in  our  country,  the  Democratic  Party  and 
the  Republican  Party,  bear  any  resemblance  to  the  Com¬ 
munist  Party. 

Now,  with  that  background  then,  let’s  see  what  was 
in  Mr.  Gold’s  mind.  What  is  the  first  thing  that  came 
to  you  ladies’  and  gentlemen’s  attention  in  the  Govern¬ 
ment’s  case?  The  witness  Hladun  and  the  Lenin  School 
in  Moscow,  Russia.  After  listening  to  that  testimony, 
ladies  and  gentlemen,  there  can  be  only  one  conclusion 
drawn,  that  the  [3219]  Communist  Party,  if  that  be  its 
highest  academy,  its  highest  school,  is  dedicated  to  one 
proposition,  and  one  proposition,  as  a  basis  for  its  efforts, 
and  that  is  what? 

The  proposition  that  whatever  the  Party  thinks  is 
good  for  it  is  good,  and  whatever  the  Party  thinks  is  bad 
for  it  is  bad,  and  that  in  order  to  promote  the  Party,  be 
it  here  or  anywhere  else,  any  means,  trickery,  deceit,  lying, 
are  0.  K. 

The  witness  Hladun  said  that  he  was  taught  that  in 
the  school  and  Gold  was  there.  The  witness  Hladun  said 
specifically  that  left-wing  Communism,  page  38,  which  was 
read  to  you,  was  taught  in  the  school. 

Listen  to  it,  ladies  and  gentlemen,  I  beg  your  indulgence, 
and  this  is  Lenin  speaking  again,  and  down  through  the 
years  Lenin’s  voice  has  not  become  dim  in  the  teachings 
of  the  Communist  Party.  I  know.  It  is  held  today,  as 
little  Clark  Harper,  the  witness  from  Seattle  said,  during 
his  membership,  it  is  still  held  in  great  reverence. 

This  is  what  he  says:  There  can  be  no  doubt  that 
these  gentlemen,  the  leaders  of  opportunism,  will  resort 
to  every  trick  of  bourgeois  diplomacy,  to  the  aid  of 
bourgeois  governments,  priests,  the  police  and  the  courts, 
to  prevent  Communists  joining  the  trade  unions,  to  force 
them  out  by  every  means,  to  make  their  work  in  the  trade 
unions  as  unpleasant  as  possible,  to  insult,  bait  and  perse- 
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cute  them.  We  [3220]  must  be  able  to  withstand  all  this, 
to  agree  to  any  sacrifice,  and  even,  if  need  be,  to  resort 
to  all  sorts  of  stratagems,  artifices,  illegal  methods,  to 
evasions  and  subterfuges,  only  so  as  to  get  into  the  trade 
unions,  to  remain  in  them,  and  to  carry  on  Communist 
work  within  them  at  all  costs. 

Ladies  and  gentlemen,  I  don’t  have  to  explain  to  you 
what  the  word  subterfuge  means.  It  is  a  25-cent  word  for 
lying.  That  is  all  it  is. 

This  is  the  word  of  one  of  the  great  prophets  of  Com¬ 
munism  with  respect  to  the  Communist  position  in  the  trade 
union,  and  as  to  what  the  Communists  should  do  in  order 
to  penetrate  the  trade  unions  and  stay  in  them. 

What  does  he  say?  Does  he  say  to  be  honest  and  above¬ 
board?  He  does  not.  He  says  you  can  lie  if  you  are  of 
a  mind  to,  and  that  is  taught  in  the  academy,  in  the  Lenin 
Institute  in  Moscow,  at  which  Mr.  Gold  was  a  student. 

What  else  did  Mr.  Gold  learn  from  there?  Let  me 
read  you  briefly  from  the  outline  of  Mr.  Hladun’s  testi¬ 
mony,  as  it  has  been  excerpted. 

Gold  was  assigned  to  the  witness’s  section,  which  was 
later  broken  down  into  groups  of  four,  page  162  of  the 
transcript. 

Hladun  used  the  fictitious  name  of  Jack  Logan.  The 
courses  studied  were  dialectical  materialism,  History  of 
the  Communist  Party,  History  of  the  Communist  Party 
Soviet  [3221]  Union,  History  of  Revolutionary  Move¬ 
ments,  History  of  the  Labor  Movements,  and  organiza¬ 
tional  work. 

Do  you  remember  during  the  course  of  the  trial  ex¬ 
cerpts  were  read  to  you  from  the  Communist  constitution 
and  several  other  places  about  we  dedicate  ourselves  to 
the  great  words  of  Abraham  Lincoln  and  Thomas  Jeffer¬ 
son?  There  is  nothing  about  Abraham  Lincoln  and  Thomas 
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Jefferson  in  the  suma  cum  laude  school  of  the  Communist 
Party,  is  there? 

No,  Abraham  Lincoln’s  name  and  Thomas  Jefferson’s 
name,  in  the  words  of  Manning  Johnson,  is  preempted  by 
the  Communists  and  inserted  in  their  constitution  and 
their  other  writings,  wrhy?  To  try  to  sell  the  gullible 
American  public,  in  the  words  of  one  witness,  that  the 
Communist  Party  is  20th  Century  Americanism.  The  Com¬ 
munist  Party  from  the  words  of  our  witnesses,  ladies  and 
gentlemen,  have  no  more  regard  for  Abraham  Lincoln  or 
Thomas  Jefferson  than  nothing.  Now,  let  us  go  on.  What 
else  did  Mr.  Gold  learn  here? 

The  classes  were  taught  at  the  Communist  academy, 
and  they  used  State  and  Revolution,  Foundations  of 
Leninism,  History  of  the  CPSU,  Program  of  the  Com¬ 
munist  International,  the  Communist  Manifesto,  and  Gold 
was  present  at  lectures  delivered  by  General  Yegaroff. 

What  did  General  Yegaroff  say?  When  you  go  back 
to  your  country,  you  are  going  back  to  the  enemy.  Your 
spiritual  fatherland  is  where?  The  Union  of  Soviet 
Socialist  [3222]  Republics. 

Yegaroff  stated  that  they  were  at  war  with  their 
countries  in  a  fight  to  the  finish. 

Gold  was  identified  as  attending  classes  on  map  read¬ 
ing,  which  were  taught  by  Colonel  Zilbert,  for  the  purpose 
of  planning  attacks  in  the  eventual  revolution.  They  used 
maps  of  New  York,  Pittsburgh,  Gary,  Indiana,  Sault  Sainte 
Marie,  and  the  purpose  would  be  to  determine  the  most 
vulnerable  spots  to  cripple  the  economic  and  the  industrial 
life  of  the  city.  To  note  the  police  stations,  munitions 
dumps. 

The  students  were  taught  the  compounding  of  explosives. 
Lectures  and  studies  of  gas  masks.  The  students  were 
taught  the  use  of  firearms.  This  is  page  180  and  182  of 
the  transcript. 
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Field  tactics,  street  fighting,  guerrilla  warfare,  scale 
models  of  imaginary  cities. 

The  students  were  looked  upon  as  transfers  from  their 
various  sections  of  the  CP.  They  voted  in  Russian  elec¬ 
tions.  They  were  instructed  as  to  the  nature  of  a  revolu¬ 
tionary  situation. 

And  they  were  always  taught,  always  taught  in  the 
Lenin  School,  that  the  Communist  Party  of  the  U.S.A.  was 
dedicated  to  one,  and  one  thing  only,  the  violent  overthrow 
of  the  form  of  Government  as  we  know  it  here. 

[3223]  Look  at  Mr.  Gold’s  statement  on  August  30, 
1950  in  the  light  of  the  teachings  in  the  Lenin  Institute. 
What  did  he  go  over  there  for?  Did  he  go  over  to  the 
Lenin  School  to  learn  about  democracy  as  we  know  it  in 
this  country  here  today?  Was  he  taught  that  over  there? 

Of  course,  he  wasn’t,  ladies  and  gentlemen.  He  wasn’t 
going  over  to  Paris  someplace  to  learn  philosophy  or  any¬ 
thing  like  that. 

He  was  going  over  to  a  school  dedicated  to  one  thing, 
world  revolution,  and  have  we  heard  anything  to  contra¬ 
dict  that? 

Have  we?  Have  we?  Not  one  word;  not  one  word; 
not  one  word. 

While  I  am  on  it,  ladies  and  gentlemen,  what  did  Mr. 
Gold  say  he  was  going  abread  for  in  his  application  for  a 
passport?  He  went — 

Mr.  Marcantonio:  Well,  now,  if  the  Court  please — 

Mr.  Lowther:  France  and  Germany. 

Mr.  Marcantonio:  If  the  Court  please,  we  want  to 
approach  the  Bench  on  this  matter.  This  is  very  serious. 

The  Court:  Well,  you  may  approach  the  Bench. 

(Thereupon  counsel  approached  the  Bench  and  the  fol¬ 
lowing  occurred:) 

[3224]  Mr.  Marcantonio :  This  passport  is  in  evidence. 
It  states  that  he  went  to  Europe  and  if  the  prosecutor  is 


2098 


Colloquy  Between  Court  and  Counsel 

going  to  use  that  passport  to  say  that  in  the  application 
the  defendant  lied,  I  say  that  is  a  distortion  and  that  there 
is  no  evidence  that  the  defendant  lied  in  connection  with 
the  application  and  it  is  inadmissible  for  that  purpose  and 
cannot  be  used  for  that  purpose. 

Evidence  of  other  crimes  cannot  be  used. 

The  Court:  He  didn’t  state  he  was  lying.  He  simply 
stated  so  far  what  the  passport  contained. 

Mr.  Marcantonio:  But  he  is  going  to  argue  that  he 
lied. 

1  The  Court:  The  Court  can’t  assume  that. 

1  Mr.  Lowther:  I  am  going  to  argue  that  Gold  in  his 
application  wanted  to  go  on  a  tour  of  England,  France, 
and  Belgium. 

Mr.  Marcantonio:  That  is  an  implication  that  the 
defendant  lied. 

The  Court :  I  think  it  is  perfectly  all  right  to  present 
the  contents  of  it. 

Mr.  Marcantonio:  But  not  to  show  that  he  lied.  You 
can’t  argue  any  past  crimes. 

The  Court:  The  Court  doesn’t  understand  any  [3225] 
crime  being  charged.  The  Court  understands — 

Mr.  Marcantonio:  It  is  a  false  statement  in  the  pass¬ 
port,  that  is  what  he  is  charging. 

The  Court:  It  is  for  the  jury  to  determine  what  the 
facts  are. 

!  Mr.  Marcantonio:  That  is  the  point.  He  can’t  charge 
in  the  summation  that  the  defendant  made  a  false  state¬ 
ment  in  the  passport. 

The  Court :  Perhaps  he  is  not  making  a  statement  that 
he  had  made  a  false  statement.  The  jury  is  entitled  to  the 
evidence.  It  is  in  evidence. 

Mr.  Marcantonio:  He  is  implying  that  the  defendant 
made  a  false  statement  in  the  application. 
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The  Court:  It  is  for  the  jury  to  determine  what  the 
facts  are.  He  can  call  attention  to  the  contents  of  any 
exhibit  that  is  admitted  here. 

Mr.  Marcantonio:  That  application  was  admitted  for 
only  one  purpose,  to  show  that  he  got  a  passport.  Now, 
the  government  is  using  it  for  other  purposes. 

The  Court:  The  Court  feels  that  the  contents  of  the 
passport  is  in  evidence  as  well  as  the  passport  itself.  You 
can’t  divide  the  two. 

Mr.  Marcantonio :  The  application  was  admitted  for  the 
one  purpose  and  that  was  that  he  obtained  the  passport. 

The  Court:  The  Court  overrules  the  objection  [3226] 
of  comments  by  counsel. 

Mr.  Marcantonio:  I  move  for  a  mistrial  in  the  light 
of  the  Government’s  statement. 

The  Court :  The  motion  is  noted.  The  motion  is  over¬ 
ruled. 

Proceed. 

(Thereupon  counsel  resumed  their  positions  in  the  court¬ 
room  and  the  following  occurred:) 

Mr.  Lowther:  May  I  proceed,  your  Honor? 

The  Court :  You  may. 

Mr.  Lowther :  Ladies  and  gentlemen  of  the  jury,  before 
the  conference  at  the  bench,  I  was  going  to  call  your  atten¬ 
tion  to  this  passport  application  of  Benjamin  Goldgaell 
and  the  purpose  that  he  states  therein,  where  he  is  going 
and  what  he  is  going  for: 

“I  desire  a  passport  for  use  in  visiting  the 
countries  hereinafter  named:  England,  France  and 
Germany.” 

For  what  purpose? 

“A  tour.” 


Some  tour. 
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Now,  ladies  and  gentlemen,  briefly  I  want  to  read  one 
or  two  excerpts  from  Mr.  Hladum’s  testimony.  The  first 
one  is  at  page  193 : 

“Will  you  tell  in  your  own  language  to  these 
[3227]  ladies  and  gentlemen  what  the  teaching  in  the 
school  was  as  to  resignation? 

“Answer:  The  teaching  in  the  school  was,  based 
on  the  general  party  understanding,  and  exemplified 
in  different  party  literature,  that  in  no  case  can  a 
member  of  the  party  resign.  He  may  be  thrown  out, 
but  he  cannot  resign.” 

On  page  202: 

“Question:  Now,  with  respect  to  the  use  of 
Aesopian  language,  can  you  tell  in  your  own  words 
to  these  ladies  and  gentlemen  and  his  Honor  what 
was  the  teaching  of  the  Lenin  Institute  on  that 
point? 

“Answer:  The  Aesopian  language  or  the  fable 
language  is  to  be  used  by  the  Party  in  transmitting 
its  instructions  and  teachings  in  such  a  manner  as 
not  to  arouse  the  suspicion  of  the  authorities  of  the 
government  of  the  respective  countries  in  which  this 
Communist  Party  functions. 

“It  means  to  cover  up  the  language  of  the  in¬ 
structions  in  such  a  manner  so  that  it  would  look 
innocuous  to  the  outsider  but  would  be  understood 
by  the  functionary  or  by  the  professional  revolu¬ 
tionary  and  even  a  member  of  the  Communist 
Party.” 

Page  205.  Page  204  first: 

“The  form  of  government  of  the  United  States 
[3228]  was  never  considered  as  a  true  democracy 
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and  was  characterized  as  being  a  dictatorship  of  the 
capitalistic  class  cloaked  by  the  fake  democracy. 

6 4 Question:  Now,  can  you  tell  these  ladies  and 
gentlemen  whether  or  not  you  were  taught  in  the 
Lenin  Institute  as  to  what  country  you  as  students 
owed  your  allegiance? 

1 4 Answer:  In  the  first  place  we  owed  our  alleg¬ 
iance  to  the  Communist  Party,  and  the  country  that 
it — wherein  it  had  its  rule,  it  had  its  government, 
wherein  it  was  established,” — 

That  is  not  the  United  States  of  America — 

“ — the  Union  of  Soviet  Socialist  Republics.” 

Page  205: 

‘ ‘Question:  Now,  were  you  taught  what  part  the 
Communist  Party  was  to  take  in  establishing  the 
dictatorship  of  the  proletariat? 

“Answer:  The  Communist  Party  was  to  have  to 
play  and  only  the  leading  part  in  mobilizing  the 
masses  to  the  goal  of  overthrowing  by  force  and 
violence  the  established  order  and  establishing  the 
dictatorship  of  the  proletariat.” 

Remember  Mr.  Gitlow  on  the  stand,  ladies  and  gentle¬ 
men?  He  was  the  second  Government  witness. 

Do  you  remember  what  Mr.  Gitlow  said? 

[3229]  He  gave  you  his  background  in  the  Party.  He 
was  one  of  the  founders  of  the  Party.  At  one  time,  practi¬ 
cally  the  top  man  in  the  country  before  he  was  expelled. 

And  do  you  remember  what  he  said  about  membership? 

On  page  637  and  638  of  the  transcript,  here  is  what  Mr. 
Gitlow  had  to  say: 

“Certain  members  of  the  Communist  Party  were 
not  required  to  attend  meetings  of  the  Communist 
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Party,  and  were  not  attached  to  units  of  the  Com¬ 
munist  Party. 

“Question:  Based  on  your  background,  can  you 
tell  these  ladies  and  gentlemen  whether  or  not  dur¬ 
ing  your  period  in  the  Party  it  was  necessary  for  a 
member  to  always  carry  a  Party  card? 

“Answer:  Some  members  of  the  Communist 

Party  were  not  required  to  carry  membership 
cards. 

“Question:  What  was  the  basic  requirement  of 
membership? 

“Answer:  The  basic  requirement  for  member¬ 
ship  in  the  Communist  Party  was,  (1)  to  accept  the 
principles  and  programs  of  the  Communist  Party. 

“(2)  To  abide  by  the  discipline  of  the  Commu¬ 
nist  Party;  and  (3)  to  accept  the  program  of  the 
Communist  Internationale;  (4)  loyalty  to  the  Soviet 
Union  as  the  center  of  Communist  power.” 

And  on  page  639  and  641,  with  respect  to  the  [3230] 
objectives  of  the  Communist  Party  in  this  country: 

“The  basic  teaching  of  the  Communist  Party  to 
members  of  the  Communist  Party  was  that  the 
attainment  of  communism  in  the  United  States  could 
be  accomplished  only  by  a  violent  revolution,  that 
the  United  States  Government  would  have  to  be 
overthrown  by  force  and  violence,  and  completely 
destroyed,  and  a  new  government  set  up  to  be  known 
as  the  Dictatorship  of  the  Proletariat  to  initiate  the 
program  of  Communism.” 

I  venture  to  say  without  doubt  that  Mr.  Gitlow’s  state¬ 
ment,  ladies  and  gentlemen,  with  respect  to  the  aims  of  the 
Communist  Party  in  this  country  from  1919  to  the  date  of 
his  expulsion  in  1929  has  been  reiterated  and  reiterated 
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from  every  witness  that  took  the  stand  for  the  Govern¬ 
ment,  including  Clark  Harper  from  Seattle,  Washington, 
who  until  June  23, 1953  or  thereabouts  when  he  stepped  on 
the  stand  out  there  in  the  United  States  District  Court  in 
Seattle  in  the  Smith  Act  trial  was  a  member  of  the  Com¬ 
munist  Party  for  the  Federal  Bureau  of  Investigation. 

Each  and  every  witness  has  said  in  plain  and  simple 
and  awful  terms  that  the  Communist  Party  in  this  country 
has  the  objective  to  overthrow  our  government,  and  they 
have  told  you  how,  that  in  the  overthrow  of  the  govern¬ 
ment  there  is  to  be  smashed  the  police  force,  the  courts,  the 
civil  apparatus,  the  military  apparatus,  and  in  the  words 
[3231]  of  Manning  Johnson,  on  their  ashes  is  to  arise  the 
Dictatorship  of  the  Proletariat,  based  upon  force  and  vio¬ 
lence,  and  the  rule  of  what? 

The  Communist  Party. 

Does  that  all  sound  like  a  pipe  dream,  ladies  and  gentle¬ 
men? 

Does  it? 

The  Communist  Party  is  a  dedicated  Party,  in  the  full 
sense  of  the  word.  It  is  a  disciplined  Party. 

And  the  thought  may  arise  along  that  line  in  your  mind, 
ladies  and  gentlemen,  how  is  it  that  someone  can’t  resign 
from  an  organization? 

That  doesn’t  make  sense.  Anyone  can  resign  from  an 
organization.  I  never  heard  of  such  a  thing. 

Do  you  remember  in  Peters’  Manual  on  organization, 
the  book  there  in  the  cellophane  cover,  and  again  through¬ 
out  the  Communist  literature  and  the  teachings  in  the 
school,  that  this  is  laid  down  as  a  prime  requisite,  demo¬ 
cratic  centralism,  this  Party  is  governed  with  an  iron  hand. 
Its  members  take  orders  from  up  higher,  and  those  up 
higher  take  orders  from  up  higher,  and  those  take  orders 
from  up  higher,  and  until  finally  the  Secretary  of  the 
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Politburo  in  the  country  is  the  ultimate  one  that  you  reach, 
and  from  there,  where  do  they  get  their  orders  from! 

You  can  draw  your  reasonable  inferences. 

[3232]  From  the  Politburo,  emanating  down  through 
from  the  Communist  Party  down  to  the  last  member  come 
the  orders  and  the  Communist  Party  members. 

Do  you  remember  what  they  said? 

They  can  criticize  to  a  degree  but  once  there  has  been  a 
decision  made  there  isn’t  any  more  criticism  and  you 
knuckle  down  and  you  obey  that  or  what  happens  to  you? 

You  are  out. 

Now,  nowhere  is  there  any  provision  for  resignation. 
Everywhere  in  all  the  literature  and  from  the  witness’ 
testimony  is  the  testimony  that  you  cannot  resign,  you 
have  to  be  expelled. 

Now,  I  am  going  to  draw  an  analogy  for  you,  ladies 
and  gentlemen,  but  the  analogy  is  only  as  to  discipline  and 
resignation.  It  is  certainly  not  with  respect  to  the  pur¬ 
poses  of  the  organization  that  I  am  going  to  draw  the 
analogy. 

I  want  to  ask  you  this  question : 

Think  just  a  moment.  Can  any  of  you  twelve  ladies 
and  gentlemen,  if  you  take  a  second,  think  of  any  organi¬ 
zation  in  the  United  States  from  which  someone  who  joins 
up  just  can’t  quit  the  day  after  tomorrow  if  he  wants  to? 

Think  a  moment.  Can  you? 

[3233]  The  United  States  Army;  the  United  States 
Marine  Corps;  the  United  States  Navy,  United  States 
Air  Force;  are  they  governed  by  discipline? 

I  think  possibly  some  of  you  folks  in  the  jury  box  may 
have  first-hand  knowledge  of  that.  I  know  I  did. 

You  sign  up  and  the  next  day  do  you  walk  up  to  the 
Captain  and  say,  4 ‘Captain,  I  don’t  like  this  Army;  I  want 
to  quit?” 

Does  the  Captain  say,  “0.  K.,  go  ahead,  quit?” 
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Why  does  he  not  say  that!  Why  is  it  that  you  can’t 
quit? 

Because  in  the  Army  there  exists  a  parallel  but  with 
the  purposes  far,  far  different,  of  this  rigid  and  ironclad 
discipline. 

When  you  go  in,  you  are  in  there,  and  you  don’t  have 
much  say  about  leaving.  The  Army  can  court-martial  you 
and  they  can  expel  you  for  good  and  valid  reason,  but 
until  you  have  served  your  hitch  you  don’t  get  out. 

And  the  Communist  Party  with  objectives  far,  far 
different  from  the  United  States  Army  but  with  discipline 
as  ironclad  and  in  some  instances  more  ironclad  is  based 
on  the  self-same  exact  principle.  You  don’t  resign  when 
you  want  to.  When  you  are  in,  you  are  in  the  American 
equivalent  of  the  Communist  Party  of  the  Soviet  Union, 
and  that  is  why  I  respectfully  suggest,  ladies  and  gentle¬ 
men,  that  [3234]  you  don’t  resign  when  you  have  a  mind 
to.  You  may  be  expelled. 

And  how  much  more  true  would  that  be  with  reference 
to  a  person  who  like  the  defendant  Gold  is  not  some  person 
deluded  or  unwittingly  joins  the  Party,  but  who  has  been 
educated  in  its  highest  schools,  who  has  attained  the  high¬ 
est  positions  in  the  Party,  namely,  that  of  a  National  Com¬ 
mitteeman,  and  held  it  for  many,  many  years,  who  is  a 
General  in  the  Communist  Party. 

Resign  ? 

And  if  he  did  resign,  if  he  bona  fidely  said,  “I  want 
nothing  more  to  do  with  you,  I  am  through  with  you,  go 
away  from  me,  and  I  am  away  from  you,”  what  would 
happen? 

Was  there  a  teaching  of  the  Party  on  that? 

Do  you  remember  what  our  witnesses  said? 

The  iron  discipline  doesn’t  leave  when  someone  wants 
to  leave  the  Party  in  good  faith.  Oh,  no.  The  Party 
doesn’t  recognize  resignation.  The  Party  follows  them 
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even  after  they  have  tried  in  their  own  heart  and  soul  to 
make  a  bona  fide  break  with  the  Party,  and  what  does  it  do  ? 

Out  comes  the  Party  press,  the  Daily  Worker,  “You 
are  a  rat,  you  are  a  stool-pigeon,  you  are  an  enemy  of  the 
people,  you  are  an  agent  provocateur.,, 
i  You  remember  Manning  Johnson’s  expression.  You 
[3235]  remember  what  they  said  about  Clark  Harper  out 
there  in  the  Daily  People’s  World,  that  sterling  newspaper 
of  the  West  Coast. 

Were  those  articles  anywhere  similar  to,  in  any  way, 
shape  or  form,  to  the  article  that  came  out  in  the  Daily 
Worker  of  August  28,  1950,  about  Mr.  Gold’s  quote  “resig¬ 
nation,”  quote? 

They  didn’t  call  Mr.  Gold  a  rat,  an  agent  provocateur, 
an  enemy  provocateur. 

Why? 

Because  he  hadn’t  resigned.  Because  the  Party  boys 
and  the  Party  press  wanted  to  do  what? 

Do  you  remember  what  John  Lautner  said? 

Sure,  I  have  read  this  Daily  Worker  of  August  28th 
concerning  Gold’s  quote-unquote  “resignation.” 

What  is  the  purpose  of  it? 

The  purpose  of  it  is  to  put  the  Party  members  on  notice 
through  the  Daily  Worker  that  as  a  matter  of  expediency 
Mr.  Gold  has  to  say  that  he  is  no  longer  with  the  Commu¬ 
nist  Party. 

If  you  take  the  articles  and  put  one  beside  the  other  as 
to  what  they  call  Lautner  and  Manning  Johnson  and  Clark 
Harper,  and  then  you  put  the  article  about  Mr.  Gold’s 
quote-unquote  “resignation”  of  August  28,  it  is  like  day 
and  night.  All  it  is  is  a  notice  to  the  boys  in  the  Party, 

[3236]  “Well,  a  decision  has  been  made.  Mr.  Gold  has 
got  to  stay  with  the  Fur  Union.  We  don’t  want  to  lose  the 
Union  and  we  want  to  keep  him  there  and  the  Union  is 
being  raided  by  the  C.  I.  O.  and  we  have  got  to  have  the 
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Union  so  they  can  use  the  N.  L.  R.  B.  so  he  will  have  to 
sign  the  affidavit.” 

But  he  isn’t  leaving  the  Party.  This  is  just  a  public 
pronouncement. 

So  the  Daily  Worker  comes  out  as  though  they  were 
writing  about  Malenkof  and  say,  Mr.  Gold  quote  ‘  1  re¬ 
signed”  close  quote. 

Some  attack. 

On  that  point,  while  we  are  there,  ladies  and  gentlemen, 
I  would  like  to  beg  your  indulgence  and  quote  to  you  from 
the  testimony  of  the  witness  Kenneth  Eckert  on  page — 
excuse  me  one  moment,  ladies  and  gentlemen — 2085. 

Do  you  remember,  Mr.  Eckert  was  with  the  Mine, 
Mill  &  Smelter  Workers  Union  until  he  decided  that  it  was 
a  good  thing  for  union  officials  to  sign  Taft-Hartley  affi¬ 
davits  and  then  they  got  rid  of  him. 

Here  is  what  Mr.  Eckert  said: 

Do  you  remember  first  of  all,  ladies  and  gentlemen,  that 
he  said  he  attended  this  meeting  in  February,  1948,  at 
which  were  present  the  defendant  Gold,  all  the  top  union 
officials  who  were  Communists,  that  is,  the  Communist 
[3237]  union  officials,  and  who  else? 

William  Z.  Foster,  the  head  of  the  Party; 

Gene  Dennis,  the  General  Secretary; 

Johnny  Williamson,  the  Trade  Union  Secretary,  na¬ 
tional  level,  all  the  bigwigs  in  the  Party  were  up  there  in 
the  room  in  New  York. 

And  what  are  they  talking  about? 

They  are  talking  about  what  the  Party  is  going  to  do 
with  the  Taft-Hartley  affidavits. 

Now,  think  just  one  second,  ladies  and  gentlemen,  as  to 
what  that  means? 

Here  in  a  room  in  New  York  in  1948,  in  February,  you 
have  trade  union  leaders,  head  of  the  U.  E.,  head  of  the 
Farm  Equipment  Workers,  Grant  Oakes,  and  the  rest, 


2108 

Closing  Statement  on  Behalf  of  the  Government 

Matles,  Emspack,  and  defendant  Gold,  and  what  are  they 
talking  about? 

Shall  we  sign  non-Communist  affidavits  or  shan’t  we? 

Well,  that  is  a  good  subject  of  conversation. 

Who  were  they  talking  with?  Who  were  they  asking 
advice  from?  Who  were  they  getting  permission  from? 
Who  were  they  talking  about  permissions  with? 

The  hierarchy  of  the  Communist  Party  in  the  United 
States  of  America.  That  is  who  they  are  talking  with. 

And  why? 

[3228]  Because  they  belong  to  the  hierarchy  and  to  the 
Communist  Party  of  the  United  States  of  America,  body, 
soul  and  mind. 

They  are  there  asking  William  Z.  Foster  and  Gene 
Dennis  and  Johnny  Williamson,  “What  shall  we  do  about 
the  Taft-Hartley  affidavits,  in  order  to  save  our  positions 
in  the  union,  so  that  the  unions  will  not  be  lost  to  the  Com¬ 
munist  Party?” 

Doesn’t  that  indicate,  ladies  and  gentlemen,  that  any 
action  of  a  union  leader  who  is  a  member  of  the  Com¬ 
munist  Party  with  respect  to  the  Taft-Hartley  affidavits 
is  dictated  to  down  to  the  last  dotted  “i”  by  the  Com¬ 
munist  Party  of  the  United  States  of  America? 

And  listen  to  what  Mr.  Eckert  says: 

“My  source  of  knowledge  for  the  policy  of  the 
Communist  Party  with  respect  to  trade  union  lead¬ 
ers  who  were  Communists  signing  the  affidavit  was 
that  if  it  became  necessary  to  safeguard  the  exis¬ 
tence  of  the  union,  the  Communists  would  sign  the 
non-Communist  affidavit,  and  that  their  work  as 
•  Communists  in  the  union  would  be  conducted  on  the 
basis,  to  use  the  terminology  of  the  party,  by  illegal 
methods  of  work,  or  secret  work,  it  was  sometimes 
called,  or  underground  work,  "which  meant  that  in¬ 
stead  of  trade  union  leaders  who  were  Communists 
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meeting  openly  in  such  meetings  [3239]  as  I  have 
heretofore  described,  that  the  future  work  would 
be  on  this  underground  basis. 

“Their  contact  with  the  party  would  be  limited 
to  designated  people  whom  the  party  would  desig¬ 
nate  and  the  party  official  responsible  for  their  work 
as  Communists  inside  the  union.7 ’ 

And  do  you  remember  what  witness  after  witness,  Mr. 
Eckert,  Mr.  Lautner,  and  all  the  rest,  stated,  based  on 
their  opinion,  their  experiences  in  the  Party,  one  who  signs 
the  non-Communist  affidavit  such  as  defendant  Gold,  the 
Communist  leader  of  a  trade  union,  would  not  cease  his 
membership  with  the  Communist  Party. 

Now,  ladies  and  gentlemen,  my  time  is  drawing  to  a 
close.  I  have  got  until  half  past  the  hour.  It  is  now  15 
minutes  after,  and  I  want  to  pass  briefly,  if  I  may,  to  the 
question  of  what  happened  at  or  about  August  30th,  when 
defendant  Gold  filed  the  affidavit. 

We  have  looked  at  what  happened  in  the  past.  You 
have  got  to  look  at  the  past,  ladies  and  gentlemen,  to  de¬ 
termine  what  was  in  Gold’s  mind  when  he  said  he  wasn’t  a 
member  of  the  Party  on  August  30.  You  have  got  to  look 
at  that  statement  in  the  light  of  the  Lenin  School,  what 
he  was  taught  there.  You  have  got  to  look  at  that  state¬ 
ment  in  the  light  of  his  position  in  the  Party. 

Do  you  remember  the  meeting,  incidentally,  that  [3240] 
Manning  Johnson  described  in  1933,  when  Jack  Stachel, 
who  was  the  Trade  Union  Secretary  of  the  Party,  got  up, 
and  it  was  a  question  of  getting  back  into  the  main  stream 
of  the  labor  movement,  into  the  A.  F.  of  L.,  do  you  re¬ 
member  what  Manning  Johnson  said  that  Stachel  said  in 
defendant  Gold’s  presence? 

Comrades,  we  go  back  into  the  A.  F.  of  L.  and  if  the 
A.  F.  of  L.  doesn’t  like  Communists  and  you  are  not 
known  as  a  Communist  you  deny  you  are  one. 
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1  If  you  are  known  as  one  you  can  say  you  can  break 
with  them. 

1  You  have  got  to  look  at  the  affidavit  in  the  light  of  that 
past  experience.  You  have  got  to  look  at  it  in  the  light 
that  Mr.  Gold  for  a  period  since  1920,  1921,  1922,  some¬ 
where  in  there,  over  that  period  of  years,  Gold  was  body 
and  soul  in  the  Communist  Party. 

Now  let’s  look  at  what  happened  on  August  30th. 

Here  is  a  statement,  Government’s  Exhibit  13,  that 
came  out  in  the  Fur  and  Leather  Worker  of  September, 
1950. 

I  want  to  read  you  a  few  excerpts  from  this : 

“Both  Parties  which  control  the  Government” — 

Meaning  the  Democratic  and  Republican  Parties — 

“ — are  responsible  for  the  constantly-increasing 
cost  of  living.  They  are  responsible  for  the  hous¬ 
ing  shortage.  [3241]  They  spend  millions  upon  mil¬ 
lions  of  dollars  of  the  taxpayer’s  money  for  war 
preparations.  They  killed  F.  E.  P.  C.  and  other 
civil  rights  legislation. 

“They  passed  and  encouraged  the  Taft-Hartley 
law. 

“They  encourage  and  direct  the  Un-American 
Committee,  the  Department  of  Justice,  the  F.  B.  L, 
and  hired  stoolpigeons  to  unleash  this  unprece¬ 
dented  campaign  of  witch-hunting,  persecution  and 
terrorism  against  whom? 

“Against  Communist  progressives,  liberals  and 
trade  union  leaders.” 

Ladies  and  gentlemen,  this  exhibit  will  be  available 
to  you  in  the  jury  room,  and  you  can  read  it.  This  exhibit 
is  contemporaneous.  It  shows  the  state  of  the  man’s  mind 
at  or  about  the  time  that  he  filed  this  affidavit,  and  should 
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be  looked  upon  by  you  and  interpreted  by  you  in  that  light. 

Get  a  look  at  the  inner  workings  of  the  defendant 
Gold's  mind  through  this.  In  this  document,  ladies  and 
gentlemen,  issued  contemporaneously  with  the  affidavit- 
filing,  there  is  not  one  word  against  the  Communist  Party, 
not  one.  Everything,  practically,  the  F.  B.  L,  Department 
of  Justice,  the  Democratic  Party,  the  Republican  Party, 
everything  is  condemned,  but  what?  You  know  the  answer. 
The  Communist  Party. 

[3242]  Argument  will  undoubtedly  be  made  to  you  that 
the  Government  means  that  Mr.  Gold  when  he  submitted 
his  quote-unquote  “ resignation,’ ’  should  have  thrown 
brickbats  at  the  Communist  Party.  That  is  not  the  Gov¬ 
ernment’s  argument  at  all.  The  Government’s  argument  is 
that  this  document  is  indicative  of  what  is  going  on  in  the 
man’s  mind  when  he  filed  that  affidavit  and  that  in  this 
document  there  is  nothing  damning  the  Communist  Party. 
There  is  only  that  which  praises  it,  and  it  is  indicative  of 
the  state  of  mind  with  respect  to  certainly  the  third  count 
of  the  indictment,  that,  nothing  more,  that  he  then  and 
there  supported. 

And  read  the  other  language  as  to  whether  or  not  he 
supports. 

Now,  with  reference  to  this  document,  ladies  and  gentle¬ 
men,  you  have  heard  these  two  sentences: 

“I  have  resigned  from  the  Communist  Party, 
but  I  do  not  give  up  my  belief  in  true  democracy.” 

‘ 4  Neither  I  nor  the  Communist  Party  ever  be¬ 
lieved  in  or  advocated  the  overthrow  of  any  demo¬ 
cratically-elected  government  by  force  and  violence.” 

Manning  Johnson,  John  Lautner,  Budenz,  Gitlow,  have 
all  interpreted  that  language  for  you,  and  every  one  of 
them  has  said  with  respect  to  the  phrase,  “I  have  resigned 
but  I  do  not  give  up  my  belief  in  true  democracy,”  that 
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that  is  a  reaffirmation  of  continuing  membership  in  the 
Communist  [3243]  Party. 

And  is  there  any  reason,  ladies  and  gentlemen,  why 
these  witnesses  should  not  be  believed  ?  They  are  tendered 
to  you  as  expert  witnesses. 

Now,  let  me  just  briefly  digress  for  a  moment: 

!  An  “ expert  witness’’  doesn’t  mean  a  genius.  “Ex¬ 
pert”  is  used  in  the  terms  of  the  law  to  describe  a  person 
who  has  some  specialized  knowledge,  whether  through  book 
learning  or  past  experience.  All  it  means,  as  far  as  the 
law  is  concerned,  is  someone  who  has  some  specialized 
knowledge. 

For  instance,  if  we  wanted  to  know,  on,  let’s  take  what 
kind  of  engines  were  in  a  Martin  202,  an  airplane,  or  if  we 
wanted  to  know  how  police  ballistics  work.  Well,  we  would 
ask  someone  who  knew  about  Martin  engines  or  we  would 
ask  the  police  ballistics  man,  and  they  in  the  eyes  of  the 
law,  if  they  got  on  the  stand  here,  would  be  termed  “ex¬ 
perts.” 

It  is  because  they  have  specialized  knowledge. 

Now,  you  ladies  and  gentlemen  don’t  have  any  knowl¬ 
edge  about  the  inner  workings  of  the  Communist  Party. 
You  didn’t  before  you  sat  in  the  jury  box  at  the  beginning 
of  this  case,  and  the  Government  put  people  on  the  stand 
who  were  formerly  connected  with  the  Communist  Party 
in  order  to  assist  you  to  understand  what  the  Communist 
Party  is  and  what  it  means  and  what  its  members  mean 
when  they  say  certain  [3244]  things. 

[3244]  They  call  them  experts.  They  are  referred  to 
as  experts.  It  doesn’t  mean  they  are  geniuses.  It  merely 
means  that  they  have  been  with  the  Communist  Party, 
that  they  know  something  about  it  and  they  tell  you  what 
they  know.  The  weight  that  you  want  to  accredit  to  their 
testimony  is  up  to  you. 

Now,  what  did  these  gentlemen  say? 
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They  said  that  in  that  phrase  issued  at  the  time  Mr. 
Gold  quote  44 resigned’ ’  quote  from  the  Communist  Party, 
that  in  this  very  writing  Gold  was  putting  on  notice  that 
the  resignation  was  a  paper  one,  it  was  a  fake,  and  it  was 
a  fraud,  in  the  double  talk  that  he  learned  twenty  years 
before,  in  the  suma  cum  laude  course  on  Vorovsky  Street 
in  the  great  City  of  Moscow,  in  the  Union  of  Soviet  Social¬ 
ist  Republics. 

And  now  let’s  have  a  look  at  something  else  that  hap¬ 
pened  contemporaneously  with  the  filing  of  the  affidavit, 
Exhibit  No.  10. 

To  Gus  Hall,  National  Secretary,  Communist  Party, 
U.  S.  A.,  35  East  12th  Street. 

“Dear  Gus: 

“I  am  herewith  submitting  my  resignation  from 
and  severing  my  affiliation  with  the  Communist 
Party. 

[3245]  “ Please  acknowledge  by  return  mail. 

“Fraternally  yours, 

“Ben  Gold.” 

August  the  24th,  1950. 

“Fraternally  yours,  Ben  Gold.” 

Do  you  remember,  ladies  and  gentlemen,  what  John 
Lautner  said  about  the  policy  and  techniques  of  the  Party 
as  to  how  union  leaders  who  were  Communist  Party  mem¬ 
bers  could  afford  to  sign  the  affidavits  under  the  Taft- 
Hartley  Act  by  using  “a  letter  of  resignation,”  and  that 
he  had  some  in  his  possession? 

Mr.  Marcantonio:  If  the  Court  please,  that  testimony 
was  stricken  by  your  Honor  on  my  objection. 

Mr.  Lowther:  If  the  Court  please,  I  have  perused  the 
transcript.  There  was  one  part  of  John  Lautner ’s  answer 


2114 


Closing  Statement  on  Behalf  of  the  Government 

that  was  stricken,  but  his  testimony  that  they  w’ere  no 
resignations  at  all  was  allowed  to  stand. 

Mr.  Marcantonio:  That  is  something  different  than 
what  he  was  saying  a  moment  ago. 

The  Court:  The  attorney  may  base  his  argument  on 
the  contents  of  the  record,  the  testimony. 

Mr.  Lowther:  Ladies  and  gentlemen,  do  you  remem¬ 
ber  what  Mr.  Lautner  said?  He  said  it  was  the  policy  of 
the  Party  for  those  trade  union  leaders,  in  order  for  them 
to  quote  resign  quote,  to  send  in  letters  saying,  “I  am 
[3246]  no  longer  with  you,7’  and  Mr.  Lautner,  based  on 
his  experience  as  head  of  the  New  York  State  Review  Com¬ 
mission,  the  disciplinary  body  of  the  Communist  Party  in 
the  State  of  New  York  and  as  a  member  of  the  National 
Review  Commission,  the  highest  disciplinary  body  in  the 
Party  said,  when  he  was  asked  the  question:  Did  these 
things  constitute  severance  of  relationship  and  member¬ 
ship  from  the  Party? 

And  his  answer  was,  “No.” 

Ladies  and  gentlemen  of  the  jury,  this  contemporane¬ 
ous  submission  by  defendant  Gold  practically  on  the  date 
that  he  signed  the  affidavit  of  a  letter  addressed  to  Gus 
Hall,  “Fraternally  yours,  Ben  Gold,”  falls  right  into  the 
nitch  of  the  scheme  and  the  device  of  the  Communist 
Party,  how  their  trade  union  leaders  could  get  around 
signing  non-Communist  affidavits  of  the  Taft-Hartley  Act, 
and  in  the  words  of  John  Lautner,  it  was  no  resignation 
at  all. 

My  time,  I  see,  ladies  and  gentlemen,  is  practically  at 
a  close.  As  you  can  see,  I  haven’t  had  opportunity — I 
didn ’t  expect  I  would — to  go  over  all  the  evidence  that  has 
been  given.  There  are  a  lot  of  volumes  here  and  it  takes 
a  lot  of  reading.  I  tried  to  hit  the  highlights  for  you. 

There  is  one  further  thing  I  would  like  to  say: 

What  happened  after  the  affidavit  was  filed? 
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There  was  no  attack  on  Gold.  He  was  mentioned 
[3247]  favorably  in  the  Party  press,  which  the  expert  wit¬ 
nesses  stated  he  would  not  be. 

In  1951,  especially,  Mr.  Gold  appeared  in  the  May  Day 
parade  at  Union  Square. 

Now,  the  argument  will  be  advanced,  undoubtedly,  that 
there  were  people  in  the  parade  who  said  they  weren’t 
Communists,  that  the  Reverend  Mother  Lena  Stokes  was 
on  the  stand  and  said  she  wasn’t  a  Communist. 

All  right,  let’s  take  that  to  be  the  fact,  but  the  ques¬ 
tions  asked  the  Government  witnesses,  ladies  and  gentle¬ 
men,  sure,  you  can  remember  them,  are  these : 

Look  at  these  pictures,  Mr.  Witness. 

Based  on  your  experience  and  membership  in  the  Party, 
you  see  Mr.  Gold  there  at  the  speaker’s  stand  talking 
into  the  microphone. 

Yes. 

If  on  August  30,  1950,  Mr.  Gold  had  resigned  bona 
fidely  and  by  “bona  fidely,”  I  mean  broken  with  the  Com¬ 
munist  Party  and  not  maintained  a  concealed  membership, 
if  he  had  bona  fidely  broken  with  the  Party  on  August  30, 
1950,  Mr.  Witness,  would  be  have  been  allowed  to  speak 
at  the  stand  on  May  Day,  1951  and  1952,  in  Union  Square? 

And  the  answer  is  no,  he  would  not,  because  the  Party 
would  excoriate  him,  the  Party  would  really  have  been 
after  him.  He  wouldn’t  have  been  allowed  near  that 
[3248]  stand. 

So  the  fact  that  the  Reverend  Mother  Stokes  or  some 
other  people  may  or  may  not  have  been  on  the  stand  is  not 
probative  here.  The  question  is  if  Mr.  Gold  in  his  heart 
and  soul  on  August  30,  1950,  was  through  bona  fidely  with 
the  Communist  Party  and  signed  that  affidavit  and  made  a 
break  with  it  the  witnesses  say  he  wouldn’t  have  been  al¬ 
lowed  near  the  stand,  but  the  Reverend  Mother  Stokes, 
she  was  never  a  member  of  the  Party  so  the  doctrine  cer¬ 
tainly  could  not  have  been  applied  to  her. 
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Gold  could  not  have  been  allowed  on  the  stand,  he 
would  have  been  a  renegade  and  agent  provocateur  and 
enemy  of  the  Party. 

Yet  look  at  1951. 

Look  at  the  stand. 

Robert  Thompson,  one  of  the  eleven. 

Gene  Dennis,  Secretary  General  of  the  Party  in  the 
background  with  the  pipe,  looking  upon  Mr.  Gold  making 
a  speech. 

Is  it  indicative,  what  happened  after  the  affidavit  was 
filed,  as  to  what  was  in  Mr.  Gold's  mind  and  as  to  how 
the  Party  viewed  him? 

Certainly  it  is,  ladies  and  gentlemen. 

And  in  closing,  as  I  said  before,  you  can't  separate  Gold 
from  the  Party  or  the  Party  from  Gold  because  this  [3249] 
organization  isn’t  the  Democratic  Party,  and  it  isn't  the 
Republican  Party.  It  is  a  conspiratorial  Party,  dedicated 
on  the  proposition  that  the  set  is  right  where  it  fosters 
and  advances  the  Party's  views  and  dedicated  to  the 
proposition  that  in  order  to  hold  trade  unions,  a  Party 
member  can  say  he  is  no  longer  with  the  Party.  He  can 
deny  membership.  He  could  put  in  a  quote-unquote 
“resignation.” 

You  can’t  separate  the  two,  and  you  have  to  view  them 
together. 

And  one  last  word: 

As  I  said  before,  the  witnesses  have  said  that  there  is 
no  such  thing  as  resignation.  This  Party,  as  I  have  said, 
and  in  closing,  I  say  again,  is  a  Party  of  professional  revo¬ 
lutionaries,  guided  from  the  top  by  iron  discipline.  When 
you  go  in,  your  will  isn't  your  own.  You  are  in  the  Party 
and  the  Party  tells  you  what  to  do,  and  you  don't  ask 
questions. 

As  I  said,  there  is  a  parallel  between  that  rigid  dis¬ 
cipline  of  the  Communist  Party  and  the  discipline  of  our 
armed  forces. 
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Thank  God  their  objectives  are  different. 

And  as  I  said  before,  if  you  go  in  the  morning  after 
you  are  in  the  Army,  and  say  to  the  Captain,  “I  feel  like 
going  home,  Captain;  I  am  resigning  from  the  Army,”  you 
don’t  do  it.  The  only  way  you  get  out  of  the  service  is 
[3250]  through  court  martial.  You  don’t  resign.  And  the 
only  way  that  you  get  out  of  another  military-disciplined 
steeled  organization  whose  sole  and  ultimate  objective  for 
the  years  past  has  been  the  destruction  of  the  form  of 
government  that  we  have  in  this  country,  including  the 
courts,  the  police,  the  Congress  and  all  the  civil  and  mili¬ 
tary  apparatus,  the  Communist  Party  of  the  United  States 
of  America,  ladies  and  gentlemen,  you  don’t  get  out  of 
that  by  merely  saying,  I  quote  4 ‘resign”  quote. 

•  •  • 

[3252]  (Thereupon,  at  12:35  o’clock  p.  m.,  a  recess  was 
taken  until  1:45  o’clock  p.  m.) 

•  •  • 


[3253]  Closing  Argument  to  the  Jury  on 
Behalf  of  the  Defendant 

Mr.  Marcantonio :  May  it  please  your  Honor  and  ladies 
and  gentlemen  of  the  jury :  This  case  has  been  a  very  long 
case.  It  has  been  a  very  difficult  one.  It  has  been  a  diffi¬ 
cult  case.  The  issue  has  been  lost  in  a  cloud,  a  fog,  a 
smokescreen  of  prejudice  and  bias,  a  prejudice  and  bias 
that  the  prosecutor  has  attempted  to  work  up  so  that  you 
ladies  and  gentlemen  of  the  jury  would  forget  the  issues. 

It  is  nothing  new.  It  is  an  old  technique  that  lawyers 
have  employed  ever  since  we  have  had  courts  in  our  coun¬ 
try.  When  you  have  no  evidence  on  the  issues,  when  you 
have  nothing  that  you  can  say  about  the  specific  question 
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that  the  jury  has  to  decide,  then  talk  about  something  else, 
and  so  to  the  best  of  my  limited  ability,  I  shall  do  nothing 
else  but  talk  about  the  issues  in  this  case  because  I  think 
the  very  basis  of  justice  in  our  country  is  to  confine  our¬ 
selves  to  the  issues  that  have  to  be  resolved  in  any  case, 
and  once  we  permit  the  jurors  to  be  diverted  from  the 
issues,  deflected  from  the  case,  the  question  that  has  to  be 
decided,  then  justice  becomes  a  mere  mockery  in  this 
country. 

[3254]  Now,  I  respectfully  submit,  without  any  intent 
to  hurl  any  insults  at  anybody,  that  the  way  this  case  has 
been  conducted  from  the  standpoint  of  presenting  it,  from 
the  standpoint  of  the  prosecution,  it  has  become  a  shambles, 
a  shambles  in  everything  except  the  real  question. 

And  what  is  the  real  question?  It  is  a  very  simple 
question,  and  that  question  is  contained  in  the  charge  that 
was  made  against  Mr.  Gold  in  the  indictment.  The  indict¬ 
ment  charges  that  when  he  said  that  he  was  not  a  member 
or  affiliated  with  or  supported  the  Communist  Party  on 
August  30,  1950  that  he  had  made  a  false  statement.  That 
is  the  charge. 

To  determine  that,  we  have  to  determine  whether  or 
not  Mr.  Gold  was  a  member,  whether  or  not  he  supported, 
whether  or  not  he  was  affiliated  with  the  Communist  Party 
as  of  August  30,  1950.  Nothing  else  counts.  What  hap¬ 
pened  30  years  ago,  what  happened  before  he  resigned, 
that  is  not  the  issue.  It  is  not  the  issue  at  all. 

As  a  matter  of  fact,  when  the  prosecutor  stood  up  here 
this  morning  and  said  I  am  going  to  tell  you  and  I  started 
out  at  the  beginning  of  this  case  and  he  said  that  I  was 
going  to  prove  that  the  defendant  had  been  a  member  of 
the  Communist  Party,  why,  it  was  just  knocking  at  an  open 
door. 

Nobody  ever  denied  that  the  defendant  Mr.  Gold  had 
been  a  member  of  the  Communist  Party  for  many,  many 
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years.  We  [3255]  contend  that  he  had  been  a  member  of 
the  Communist  Party  up  to  August  24,  1950.  Nobody 
denied  that. 

Nobody  denied  he  signed  the  affidavit.  We  conceded 
that,  and  nobody  at  any  time  ever  denied  that  Mr.  Gold, 
while  he  was  a  member  of  the  Communist  Party,  was  not  a 
member  of  the  Communist  Party.  In  other  words,  we  have 
never  said  that  while  he  was  a  member  of  the  Communist 
Party  he  didn’t  fulfill  his  obligations  as  a  member  of  the 
Communist  Party. 

That  is  all  past.  That  is  not  the  issue.  That  is  what 
the  Government  would  like  to  make  the  issue  in  this  case, 
and  do  you  know  why?  Because  in  this  kind  of  case,  mem¬ 
bership  or  affiliation  or  support,  what  must  you  have? 

What  would  you  want  to  be  judged  by  if  you  were 
charged  with  membership  in  any  organization?  You  would 
want  a  witness  to  take  that  stand,  wouldn’t  you,  and  say: 
I  saw  the  defendant  at  a  meeting  of  the  organization,  a 
public  meeting. 

Did  anybody  come  here  and  testify  and  say  that  the 
defendant  was  ever  at  any  public  meeting  of  the  Com¬ 
munist  Party?  Nobody  did.  Not  a  single  one  of  their 
witnesses  said  that. 

Did  anybody  come  here  and  say  that  the  defendant  ever 
paid  dues  after  August  30th,  or  August  24,  1950?  Did  any 
witness  come  up  on  this  stand  and  say  that  the  defendant 
attended  a  secret  meeting  of  the  Communist  Party  after 
[3256]  August  24?  Did  any  witness  come  here  and  say 
that  the  defendant  in  any  manner,  shape  or  form  received 
orders,  of  which  the  witness  knew,  and  that  the  defendant 
had  carried  out  for  the  Communist  Party  after  August 
24,  1950? 

That  is  the  big  thing  in  this  case.  Not  a  single  piece  of 
evidence  of  membership.  Not  a  single  piece  of  evidence 
of  support.  Not  a  single  piece  of  evidence  of  affiliation,  by 
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any  single  witness  who  took  the  stand,  on  the  part  of  this 
defendant,  Mr.  Gold,  after  August  30,  1950. 

Please  bear  that  in  mind.  Not  a  single  witness,  and  the 
Government  cannot  contend  that  any  single  witness  came 
here  and  gave  you  even  so-called  circumstantial  evidence. 

Now,  let  us  see,  what  would  be  circumstantial  evidence? 
If  somebody  came  here  and  said  that  on  August  31st,  or  on 
September  1st,  or  on  September  the  5th,  or  October,  or 
in  December,  of  1950,  I  saw  Mr.  Gold  leaving  the  building 
of  the  Communist  Party,  that  would  be  circumstantial  evi¬ 
dence.  Did  you  have  anything  like  that? 

Or  if  somebody  came  here  and  took  the  stand  and  said: 
I  saw  Mr.  Gold  on  the  corner  of  the  block  where  the  head¬ 
quarters  of  the  Communist  Party  is  located,  after  he  signed 
that  affidavit.  Did  anybody  bring  that  evidence?  Did 
anybody  come  in  with  that  kind  of  circumstantial  evidence? 

Did  anybody  ever  come  in  and  say:  I  saw  Mr.  Gold 
talking  quietly  in  a  corner  with  one  of  the  leaders  of  the 
[3257]  Communist  Party?  Now,  that  would  be  circumstan¬ 
tial  evidence,  things  of  that  character:  In  the  neighbor¬ 
hood  of  the  Communist  Party,  or  carrying  out  orders  of  the 
Communist  Party,  or  in  any  manner,  shape  or  form  being 
seen  at  a  secret  conclave,  or  an  open  conclave,  or  paying 
dues,  that  would  be  direct  or  circumstantial  evidence,  either 
way. 

But  this  case  has  nothing  of  that  at  all,  not  a  single 
iota  of  evidence  of  that  kind.  There  is  no  direct  evidence, 
and  ladies  and  gentlemen  of  the  jury,  there  is  no  circum¬ 
stantial  evidence. 

Now,  would  you  want  to  be  judged,  if  you  were  charged 
with  being  a  member  or  affiliated  with  or  supporting  an 
organization,  by  the  state  of  this  record  at  this  time,  and 
I  am  dealing  only  with  the  record.  I  am  dealing  only  with 
the  record.  Would  you  want  to  be  judged  by  the  lack  of 
this  kind  of  evidence  that  I  have  described?  No  member- 
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ship,  no  dues  paid,  no  association,  no  attending  a  meeting, 
no  being  seen  in  the  neighborhood,  no  private  conclave  or 
conferring,  no  carrying  out  orders,  no  connection,  either 
secret — no  evidence  of  any  connection  in  any  manner,  shape 
or  form,  either  secret  or  overt. 

That  is  a  physical  fact.  That  is  a  fact  that  nobody  can 
contradict.  That  is  a  physical  fact  that  is  just  as  physical 
as  this  board  here.  It  is  just  as  physical  as  you  are  sitting 
there,  and  I  am  standing  here.  Not  a  single  bit  [3258]  of 
evidence,  of  paying  dues,  or  attending  meetings,  of  being 
seen  in  the  neighborhood,  of  conferring  secretly  or  openly, 
or  in  any  manner,  shape  or  form  being  connected  with  the 
Communist  Party  after  August  30,  1950. 

Now,  something  very  significant  happened  in  this  case, 
and  I  know  that  you  ladies  and  gentlemen  noticed  it.  It  was 
the  most  significant  thing  in  this  whole  trial,  and  the  prose¬ 
cutor  today  tried  to  dance  around  it  very  gingerly.  He 
skipped  around  it  but  didn’t  dare  touch  it.  He  tried  to 
skip  around  it  because  he  had  to  make  mention  of  it  because 
he  knew  what  had  happened,  just  as  you  knew  what  had 
happened,  and  I  knew  what  happened,  and  he  knew  he  had 
to  account  for  it. 

Do  you  remember  when  Eckert  was  on  the  stand?  Keep 
that  picture  in  mind  for  a  moment. 

I  now  go  back  to  the  opening  day  of  this  trial.  Bear  in 
mind  what  I  said  about  the  kind  of  evidence  that  is  needed, 
and  I  will  read  what  the  prosecutor  said  he  was  going  to 
show.  I  am  reading  from  page  74  of  the  minutes: 

“We  intend  to  show  that  the  defendant  Gold 
attended  that  meeting.” 

The  meeting  that  occurred  was  described  as  the  meet¬ 
ing  of  January  or  February,  1948. 

“We  intend  to  show  you  that  the  defendant  Gold 
attended  that  meeting  and  that  among  the  people 
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who  [3259]  were  there  was  William  Z.  Foster, 
Eugene  Dennis,  and  J ohn  Williamson,  who  was  labor 
secretary  of  the  Communist  Party  at  that  time,  and 
labor  leaders  who  were  of  the  Communist  Party  at 
that  time,  and  labor  leaders  who  were  Communist 
Party  members,  and  that  the  discussion  took  place 
for  some  four  hours  during  the  course  of  an  evening, 
and  that  it  was  a  closed  meeting,  that  during  the 
course  of  the  discussion  Mr.  Gold  participated  as  to 
what  was  to  be  done  by  the  party  members,  union 
officials,  signing  the  non-Communist  affidavit,  and 
that  during  the  course  of  that  discussion  one  of  the 
means  that  was  put  forth  as  to  how  Communist 
Party  members  who  were  union  officials  could  sign 
the  non-Communist  affidavit  was  to  use  the  device 
of  a  technical  resignation. 

“In  other  words,  it  was  stated  in  the  meeting  to 
technically  resign  from  the  party  without  actually 
breaking  from  it,  and  then  go  ahead  and  sign  the 
non-Communist  affidavit.” 

What  did  he  say  he  was  going  to  prove !  He  was  going 
to  prove  that  there  was  a  meeting  at  which  Mr.  Gold  was 
present,  and  that  at  this  meeting  they  plotted  to  put  in 
technical  resignations  while  actually  not  breaking  with  the 
party.  That  is  what  he  said  he  was  going  to  do,  didn’t  he? 
Those  are  his  words,  not  mine. 

[3260]  This  was  to  be  the  foundation  of  a  case  against 
Mr.  Gold.  Upon  this  was  going  to  rest  the  whole  theory 
of  fake  resignations.  Upon  this  the  building  was  going  to 
be  built,  the  structure,  of  this  defendant  meeting  with  lead¬ 
ers  of  the  Communist  Party  together  with  other  trade 
union  leaders,  and  that  together  they  conspired  to  file  fake 
affidavits. 

He  said  he  was  going  to  prove  it,  that  it  took  place  at 
that  meeting.  Let  us  go  back  to  the  proof. 
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Eckert  is  on  the  stand.  Do  you  remember  that  day! 
With  all  the  arm  twisting,  and  questions,  objections,  con¬ 
ferences  at  the  bench,  torturous  proceedings,  and  what 
finally  came  out  of  it! 

This  is  page  2075  of  the  record,  and  bear  in  mind  he 
said  he  is  going  to  prove  that  at  this  meeting  they  plotted 
to  file  fake  affidavits.  Bear  that  in  mind. 

He  has  got  his  witness  to  prove  it  and  what  does  the 
witness  say! 

4 4 Question:  During  the  course  of  the  meeting  in 
1948,  can  you  tell  these  ladies  and  gentlemen — ”  I 
not  asking  this  question,  the  prosecutor  was  asking 
this  question — “can  you  tell  these  ladies  and  gentle¬ 
men  whether  or  not  there  was  any  discussion  at  that 
meeting  where  you  and  Gold  and  the  rest  of  the 
union  leaders  were,  that  in  order  to  comply  with  the 
Taft-Hartley  affidavit  the  union  leaders  would  re¬ 
sign  from  [3261]  the  party! 

“The  Wtiness:  The  meeting’s  decision  was  not 
to  sign.” 

I  will  repeat  that:  “The  meeting’s  decision  was 
not  to  sign.  I  don’t  recall  specific  discussion  of  the 
mechanics  of  signing  it.” 

Where  is  the  plot!  Where  is  the  plot  that  he  was  going 
to  prove,  the  meeting  where  they  conspired  to  file  fake 
affidavits!  The  charge  they  made  upon  which  his  whole 
house  was  to  be  founded — the  house  fell  with  that  answer. 

And  then  he  tried  to  retrieve  and  again  he  said,  Mr. 
Lowther  asks  the  witness  Eckert: 

“Do  you  recall  any  discussion  apart  from  the 
specific  discussion,  Mr.  Eckert! 

“The  only  reference  I  can  recall,”  said  Mr. 
Eckert,  “is  the  reference  made  by  Mr.  Williamson 
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in  his  opening  remarks,  when  he  spoke  of  the  Farm 
Equipment  Workers,  which  the  general  tenor  of 
those  remarks  was  that  they  had  given  permission 
for  the  Farm  Equipment  Workers  to  sign,  and  that 
they  had  discussed — I  don’t  recall  whether  he  used 
the  word  procedures  or  mechanics — but  that  he  had 
discussed  the  matter  with  the  Farm  Equipment 
Workers.  And  nobody  raised  that  question  further, 
that  I  can  recall.” 

Again  nobody,  nobody,  ladies  and  gentlemen  of  the 
[3262]  jury,  at  that  meeting  where  the  plot  was  supposed 
to  have  been  hatched  or  discussed  the  matter  of  resigning, 
the  mechanics  of  resigning.  The  phony  affidavit  theory  of 
the  Government  falls. 

And  then  he  presses  further.  He  has  not  the  answer. 
The  proof  is  not  forthcoming,  the  house  is  tumbling  down, 
and  he  said : 

“Was  there  discussion  that  Grant  Oaks,  the  head 
of  Farm  Equipment,  was  leaving  the  party  if  he 
signed?” 

Then  I  objected  at  that  time,  and  there  was  colloquy 
between  the  Court,  and  finally  the  witness  says : 

“There  was  no  discussion  about  Grant  Oaks 
actually  leaving  the  party.” 

Mind  you,  this  was  the  meeting  that  was  supposed  to 
plot  about  leaving  the  party,  filing  phony  resignations,  and 
there  was  no  discussion  of  it  at  all,  and  to  the  contrary, 
the  discussion  was  not  to  comply  and  not  to  resign,  and 
then  came  the  famous  words  of  this  trial. 

Ladies  and  gentlemen  of  the  jury,  we  have  all  been  in 
many  experiences  in  our  lives,  and  as  we  march  along  the 
path  of  life,  there  are  certain  things  that  stick  with  us,  and 


2125 


Closing  Statement  on  Behalf  of  the  Defendant 

I  am  sure  that  as  far  as  this  trial  is  concerned,  there  are 
two  words  that  will  stick  with  you,  with  me,  with  his  Honor, 
and  with  the  prosecutor,  and  with  the  Court  officials  who 
have  been  following  this  case,  and  those  are  the  two 
[3263]  words  that  follow : 

I  will  ask  the  question  again  so  as  to  get  the  continuity: 

4 1  Was  there  discussion  that  Grant  Oaks,  the  head 
of  Farm  Equipment,  was  leaving  the  party  if  he 
signed? 

“The  Witness:  There  was  no  discussion  about 
Grant  Oaks  actually  leaving  the  party. 

“By  Mr.  Lowther:  Why  not?” 

You  remember  the  words,  why  not? 

I  don’t  know  whether  I  jumped  like  a  jack  rabbit,  but 
I  jumped,  I  jumped,  and  I  said  to  his  Honor,  I  said,  why 
not?  What  do  we  mean  by  why  not?  He  could  not  get  this 
witness  to  confirm  the  plot,  to  confirm  the  conspiracy  upon 
which  this  case  was  supposed  to  have  been  built. 

And  so,  desperately,  he  asks  the  witness:  WTiy  not? 
After  my  objection  he  withdrew  the  question. 

Why  not?  Yes,  I  asked  why  not,  and  I  think  the  public 
will  ask  why  not,  and  you  deep  down  in  your  consciences 
will  ask  why  not. 

Why  not  is  there  any  evidence  here  of  any  direct  mem¬ 
bership,  of  any  membership,  any  evidence,  and  I  don’t 
want  to  repeat  it,  but  any  evidence  of  paying  dues,  or 
attending  meetings,  or  secret  meetings  at  which  the  de¬ 
fendant  has  been  at  since  August  30th,  or  of  any  circum¬ 
stantial  evidence  of  being  in  the  neighborhood,  or  com¬ 
municating  with  anybody  in  [3264]  the  Communist  Party. 
Is  there  any  evidence  of  membership?  Why  not? 

Yes,  where  is  the  evidence  of  the  plot?  Where  is  the 
evidence  of  the  conspiracy,  and  so  the  plot — there  was  no 
plot,  no  evidence  of  it. 
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He  said  lie  was  going  to  prove  it.  That  was  his  boast. 
That  was  the  statement  he  made  to  you  at  the  beginning 
of  this  trial,  that  he  was  going  to  prove  it,  and  not  only 
didn't  he  prove  it,  but  he  proved  the  contrary,  and  some¬ 
how,  somewhere,  Mr.  Eckert  knew  that  he  had  testified 
before  the  CIO  convention,  and  he  could  not  say  that  at  that 
meeting  they  had  plotted  phony  resignations. 

He  had  to  tell  the  truth  under  my  cross-examination, 
and  I  brought  on  word  for  word  what  he  said  before  the 
CIO  meeting,  as  to  what  happened  at  this  meeting  with  the 
Communist  leaders  in  January. 

What  happened  at  that  meeting?  Well,  it  was  just  the 
opposite.  Not  to  resign ;  not  to  file  phony  resignations,  but 
everybody  was  of  the  opinion  to  continue  to  refuse  to  com¬ 
ply.  If  you  don't  comply,  that  means  you  don’t  resign. 
If  you  don't  resign,  it  means  you  don't  file  any  affidavit, 
and  the  meeting  and  the  plot  disappears,  and  the  opposite 
is  proven.  Instead  of  compliance  in  plotting  to  file  phony 
resignations,  we  have  the  meeting  just  the  opposite,  to  the 
contrary. 

[3265]  So  no  evidence  of  Communist  Party  membership, 
support,  or  affiliation.  Not  a  single  iota  of  evidence  of  any 
plot,  and  the  evidence  just  the  opposite.  Not  a  plot  to  file 
phony  resignations,  but  a  determination  to  continue  to 
refuse  to  comply. 

So  the  prosecutor  is  confronted  with  that  situation,  and 
so  he  developed  a  new  theory.  He  said  we  can’t  prove  our 
case,  so  we  are  going  to  pull  a  new  one,  something  new  in 
law. 

We  will  show  what  was  in  the  man’s  mind  at  the  time  he 
resigned,  and  how  will  we  show  you  what  was  in  the  man’s 
mind? 

We  will  become  mind  readers.  I  always  thought,  ladies 
and  gentlemen,  that  we  judged  a  man  by  his  conduct.  That 
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is  experience  of  human  bengs,  reasoning  human  beings 
everywhere  in  this  world. 

He  says  he  wants  to  judge  what  was  in  his  mind,  and 
so  he  starts  punching  through  the  open  door  again,  to  prove 
that  Gold  was  a  Communist  30  years  ago,  that  he  had  been 
a  Communist,  that  he  had  attended  Communist  conventions, 
that  he  had  been  in  Moscow. 

Well,  now  let  me  say  one  thing  about  this  whole  busi¬ 
ness  of  being  a  Communist  and  being  in  Moscow.  Let  us 
assume,  for  the  sake  of  argument,  that  everything  he  said 
in  those  books  are  true.  Of  course,  you  will  realize  that  you 
can  take  a  book,  and  I  can  read  one  page  and  read  on,  and  I 
[3266]  find  that  there  are  different  meanings,  but  I  don’t 
need  to  go  through  all  that. 

That  is  a  very  insignificant  part  of  this  case,  whether 
or  not  the  Communist  Party  advocates  the  overthrow  of 
the  Government  by  force  and  violence.  That  is  an  insig¬ 
nificant  part  of  this  case  because,  ladies  and  gentlemen  of 
the  jury,  what  the  Communist  Party  does,  or  the  Communist 
Party  doesn’t  do,  is  not  binding  on  this  defendant. 

The  only  question  that  he  wanted  to  prove,  to  show  that 
the  Communist  Party  advocated  the  overthrow  of  the  Gov¬ 
ernment  by  force  and  violence,  was  to  show  that  the 
Communist  Party  was  an  organization  that  did  so,  and  that 
the  defendant  support  it,  and  so  being  unable  to  prove  sup¬ 
port,  and  being  unable  to  prove  affiliation  and  membership, 
he  did  throughout  this  trial  what  he  did  throughout  his  one 
hour  of  summation. 

I  am  not  so  good  at  mathematics.  I  am  just  an  ordi¬ 
nary  individual  who  handles  figures  like  you,  a  layman,  but 
I  followed  his  time.  Do  you  know  that  he  devoted  actually 
of  his  60  minutes,  he  devoted  to  the  best  of  my  calculation 
49  minutes  to  the  Communist  Party  and  just  about  11 
minutes  to  Mr.  Gold. 
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Now,  as  far  as  the  Communist  Party  is  concerned — I  am 
not  here,  and  I  don’t  stand  here  as  attorney  for  the  Com¬ 
munist  Party.  The  Communist  Party,  and  it  has  been 
stipulated,  the  Communist  Party  has  not  been  declared 
illegal  by  [3267]  any  Congress,  and  it  has  not  been  declared 
illegal  by  any  court,  and  it  is  not  illegal  to  belong  to  the 
Communist  Party. 

Now,  I  am  not  here  to  defend  the  Communist  Party. 
That  is  not  my  job,  and  I  would  be  falling  into  a  trap.  This 
prosecutor  wants  you  to  try  the  Communist  Party,  to  have 
you  find  the  Communist  Party  guilty,  but  when  you  come  in 
and  the  Judge  asks  you,  ladies  and  gentlemen  of  the  jury, 
have  you  agreed  upon  a  verdict,  and  you  say  we  have,  your 
verdict  is  not  for  or  against  the  Communist  Party,  your 
verdict  is  for  or  against  Mr.  Gold. 

So  the  prosecutor  knows  that,  but  he  wants  you  to  find 
the  Communist  Party  guilty,  forget  Mr.  Gold,  shove  him  in 
the  background,  and  then  try  to  tie  him  up  loosely  with  the 
Communist  Party  because  of  his  past  membership,  no  evi¬ 
dence  of  present  membership,  tie  him  up  because  of  his 
past  membership,  and  you  find  the  Communist  Party  guilty 
and  come  in  with  a  verdict  of  guilty  against  the  defendant. 

I  am  not  going  to  fall  into  that  trap.  I  am  not  going 
to  stand  up  here  and  fall  into  that  trap  to  defend  the  Com¬ 
munist  Party. 

As  for  the  defendant,  I  want  to  deal  with  him.  He  is 
on  trial.  Let  us  assume  that  everything  he  read  here,  from 
one  or  two  pages  is  contained  on  every  page,  what  Karl 
Marx  said  in  1848,  or  what  Stalin  said,  or  what  Lenin  said. 

Let  us  assume  that  the  defendant  did  read  what  [3268] 
Lenin  said,  and  he  did  read  what  Stalin  said,  and  the  prose¬ 
cutor  says  those  books  stand  for  the  proposition  that  the 
Communists  want  to  overthrow  the  Government  of  the 
United  States  by  force  and  violence. 
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Let  us  assume  for  the  sake  of  argument  that  is  true.  I 
ask  one  question.  I  ask  one  question  as  for  this  defendant’s 
past  conduct:  Even  through  his  trained  seals — yes,  they 
are  trained  seals,  these  so-called  experts,  and  I  will  discuss 
them  later,  but  did  anyone  of  them  ever  say  that  they  ever 
heard  Mr.  Gold  advocate  the  overthrow  of  the  Government 
by  force  and  violence? 

Has  anybody  come  here  and  said  that  Mr.  Gold  has  prac¬ 
ticed  a  life  of  deception?  Did  that  young  lady,  who  re¬ 
ceived  $157  a  week,  did  she  represent  an  effort  of  deception, 
or  did  she  represent  an  effort  of  courageous  American  trade 
union  leadership,  that  brought  the  standard  of  wages  of 
those  workers  up  to  that  level? 

Deception?  As  he  says  existed  in  these  books  that  Mr. 
Gold  is  supposed  to  have  read?  Who  has  come  here  with  a 
single  iota  of  deception  with  respect  to  the  conduct  of  this 
defendant  throughout  his  life  and  of  this  defendant  as  a 
leader  of  his  union? 

What  is  more,  and  what  is  more,  has  anybody  said,  and 
please  bear  this  in  mind  because  it  is  so  important,  has  any¬ 
body  come  here  and  said  that  throughout  the  years  of  Mr. 
[3269]  Gold’s  membership  in  the  Communist  Party,  he  at 
any  time  said  or  advocated  or  whispered  or  intimated  the 
overthrow  of  the  Government  of  the  United  States  by  force 
and  violence? 

Nobody.  None  of  the  trained  seals  that  you  have  had 
here,  that  have  even  remotely  intimated  that  Mr.  Gold  has 
advocated  the  overthrow  of  the  Government  by  force  and 
violence  at  any  time  throughout  his  career  in  the  Com¬ 
munist  Party. 

So  you  may  read  books  and  you  may  study  them,  but 
what  counts  is  what  you  say  and  what  you  do.  The  day  has 
not  come  in  America,  ladies  and  gentlemen,  when  we  are  to 
be  condemned  by  the  books  we  read  and  the  lessons  we  are 
taught,  nor  has  the  day  come  when  we  are  to  be  condemned 
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by  lectures  given  us  or  by  what  the  lecturer  said,  nor  has 
the  day  come  when  we  hold  men  and  women  guilty  because 
of  their  association  in  any  organization,  and  I  hope  by  the 
grace  of  the  eternal  living  God  that  day  will  never  come  in 
America,  where  you  and  I  will  be  judged  by  the  lectures  we 
hear  or  the  books  we  read,  or  where  you  and  I  will  be  judged 
by  association. 

Guilt  by  association  has  not  been  grounded  in  America. 
It  is  being  resisted  by  free  men  and  women  everywhere  in 
the  United  States,  and  I  trust  that  that  resistance  will  con¬ 
tinue  by  your  verdict  here  today. 

Now,  we  find  that  he  is  trying  on  this  case  on  Mr.  Gold’s 
past.  I  have  explained  the  Lenin  school  to  you,  [3270] 
refuted  the  lectures,  refuted  by  Mr.  Gold’s  life,  and  what 
Hladun  said  the  lectures  were,  refuted  by  Mr.  Gold’s  life, 
refuted  by  the  big  salient  proposition  that  nowhere,  at  no 
time,  nohow  has  any  witness  said  that  Mr.  Gold  advocated 
the  overthrow  of  the  Government  by  force  and  violence.  At 
no  time,  nowhere,  nohow  has  any  witness  said  that  his  con¬ 
duct  was  towards  force  and  violence,  and  guilt  must  be  per¬ 
sonal. 

So  we  continue  with  Mr.  Gold’s  past.  You  see,  he  can¬ 
not  deal  with  his  present,  and  he  deals  with  his  past,  and 
he  builds  up  this  big,  big  bogey  of  the  Communist  Party, 
and  keep  on  hammering  away  at  prejudice  and  hatred  of 
the  Communist  Party,  in  the  hope  that  you  will  forget  the 
defendant  and  find  the  party  guilty,  and  in  doing  so  that 
you  will  find  the  defendant  guilty. 

So  what  do  we  have  about  the  defendant's  past?  He 
tried  to  bring  out  that  the  defendant  in  the  past,  besides 
attending  the  Lenin  school,  made  attacks  on  Congress.  You 
remember  how  much  of  a  big  deal  he  made  of  that?  I  think 
we  can  put  that  in  its  proper  prospectus. 

An  attack  on  Congress  is  not  un-American.  It  is  a  good 
old  American  custom.  I  know,  I  was  attacked  for  14  years 


2131 


Closing  Statement  on  Behalf  of  the  Defendant 

while  I  was  there.  Attack  on  Congress?  People  have  their 
opinions  of  Congress.  Some  think  they  are  good  Congress¬ 
men,  some  think  they  are  bad.  Some  people  thought  I  was 
good ;  some  thought  I  was  bad.  That  goes  for  every  [3271] 
Congressman,  and  the  President  of  the  United  States,  as 
witnesses  have  admitted,  declared  one  of  the  Congresses 
to  be  the  worst  Congress  in  the  history  of  the  United  States. 
That  is  one  of  the  big  awful  things  that  this  defendant  did. 

And  some  of  the  other  awful  things  he  did  was  in  1939 
he  said:  “The  Yanks  are  not  coming.”  Well,  a  lot  of 
other  people  said  that,  too. 

I  pointed  out  that  Senator  Wheeler  said  it  and  many 
others  said  the  same  thing,  and  so  he  tries  to  bring  out  be¬ 
cause  Mr.  Gold  took  certain  positions  in  the  past,  therefore 
because  he  took  those  positions  as  a  Communist  in  the  past, 
that  proves  conclusively  that  he  is  a  Communist  member 
after  August  30,  1950. 

Now,  would  you  want  to  be  judged  by  that  kind  of  evi¬ 
dence?  Is  that  the  way  you  try  people  in  our  country? 
Is  it  on  the  basis  of  conjecture?  Just  because  you  wear  a 
certain  style  hat  back  30  years  ago  that  means  you  wear  it 
again  today?  Just  because  you  danced  to  certain  tunes 
years  ago,  tljat  is  the  same  music  today? 

In  other  words,  the  Government  lacking  any  evidence 
has  developed  these  theories,  and  one  theory  is:  Take  his 
past  and  his  past  becomes  his  present,  by  magic.  The  past 
becomes  the  present  by  magic. 

The  issue  is  the  present,  and  there  is  no  evidence  on  the 
present,  and  I  keep  on  emphasizing  that  because  that  is 
[3272]  so  important,  and  that  is  the  issue,  and  he  keeps  on 
dealing  with  the  past,  and  he  keeps  on  dealing  with  the 
Communist  Party. 

Well,  that  falls  flat.  That  falls  flat  just  as  much  as  this 
Lenin  School  business,  and  the  Lenin  School,  and  the  Lenin 
Institute,  the  summa  cum  laude,  cum  laude  cum  summa,  or 
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whatever  that  was,  the  Lenin  Institute,  and  his  lectures  and 
his  lecturers  there. 

1  What  he  says  they  were  belied  by  the  evidence  in  this 
case,  and  nobody  has  come  here  and  given  any  evidence  of 
deceit,  and  no  evidence  of  advocacy  of  overthrow  of  the 
Government  by  force  and  violence. 

Now,  that  falls  by  the  wayside,  and  what  does  he  do? 
He  comes  in  and  he  says:  Well,  all  right,  no  evidence  but 
the  past.  I  have  explained  that  to  you. 

'  Well,  he  says,  we  will  have  some  substitute  for  evidence, 
and  what  is  the  substitute  for  evidence?  This  substitute 
for  evidence  has  sure  gone  through  many  changes.  You 
can't  resign  theory.  Once  a  Communist  always  a  Com¬ 
munist,  and  today,  I  think  I  will  be  charitable  and  I  will 
just  use  the  word  silly,  comparing  resignations  from  the 
Communist  Party  with  resignations  from  the  Army  of  the 
United  States. 

Now,  isn’t  that  ridiculous?  You  and  I  know  that  if  a 
person  tried  to  go  AWOL,  just  drops  out  of  the  Army,  he 
winds  up  in  Leavenworth. 

[3273]  If  a  man  doesn’t  pay  his  dues  in  the  Communist 
Party,  he  drops  out.  What  happens  to  him? 

Oh,  he  says,  they  denounce  him.  Let  us  see  the  facts 
of  life.  What  are  the  facts  of  life  here? 

This  is  not  my  testimony.  Mr.  J.  Edgar  Hoover,  and 
1  don ’t  care  for  what  reasons  he  says  Communists  dropped 
out  of  the  Communist  Party,  we  find,  according  to  J.  Edgar 
Hoover  that  from  1949  to  1951  over  23,000  Communists 
dropped  out  of  the  Communist  Party.  Were  there  23,000 
denunciations?  If  that  were  a  fact,  and  after  all  he  is 
talking  about  a  practice,  if  you  want  to  establish  a  practice 
on  a  course  of  conduct,  you  bring  in  evidence  upon  evi¬ 
dence  to  show  that  everybody  that  drops  out  was  denounced 
and  attacked. 
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Well,  as  a  matter  of  fact,  when  you  add  up  the  thousands 
and  thousands  who  dropped  out,  as  I  got  out  of  these  wit¬ 
nesses,  it  runs  into  hundreds  of  thousands.  Is  anybody 
so  absurd  as  to  want  you  to  believe  that  there  were  hun¬ 
dreds  of  thousands  of  denunciations  of  those  who  dropped 
out?  Let’s  see  the  facts  on  their  own  theory. 

First  of  all,  he  can’t  deny  that  there  were  hundreds 
of  thousands  that  dropped  out,  and  he  can’t  deny  that 
there  wTere  not  hundreds  of  thousands  of  denunciations. 
He  can’t  deny  that.  That  is  another  physical  fact.  It  is 
just  as  much  a  physical  fact  as  the  proposition  that  this 
foundation  upon  which  he  intended  to  build  this  case  has 
failed  when  [3274]  Eckert  was  forced  to  tell  the  truth 
because  Eckert  remembered  he  had  testified  before. 

The  second  proposition,  take  Lautner  himself,  let’s  take 
his  experience.  You  remember  he  said  he  went  in  the 
Army,  and  I  asked  him :  Did  you  ever  sign  an  affidavit  in 
the  Army  in  which  you  asserted  that  you  were  not  a  member 
of  the  Communist  Party  or  any  similar  organization,  and 
he  said:  He  did. 

Then  I  asked  him :  Were  you  telling  the  truth  when  you 
signed  that  affidavit? 

He  said  he  did,  and  I  said :  How  come  you  were  telling 
the  truth,  and  he  said:  Why,  it  is  simple,  I  just  dropped 
out  of  the  Communist  Party;  I  was  released  of  all  obliga¬ 
tions  while  I  was  in  the  Army. 

His  own  witness,  Lautner,  said  that  he  dropped  out,  and 
he  was  released,  and  no  obligation  while  he  was  in  the 
Army,  and  I  asked  him:  Were  you  denounced,  and  he  said: 
No. 

I  said:  As  a  matter  of  fact,  you  kept  on  communicat¬ 
ing,  writing  letters  to  your  friends  in  the  Communist 
Party? 

And  he  said:  I  did. 


2134 


Closing  Statement  on  Behalf  of  the  Defendant 

There  is  an  illustration  of  a  person  dropping  out,  his 
own  witness  dropping  out,  and  he  wasn’t  denounced. 

i  Then  let  us  take  this  other  factor — resign  began  to 
be  changed.  From  the  word  resign  the  witnesses  started 
using  a  new  word.  They  said  when  you  break  with  the  Com¬ 
munist  [3275]  Party,  you  are  denounced.  That  was  the 
first  retreat.  That  retreat  came  from  Lautner,  and  then 
there  was  another  retreat. 

That  retreat  came  from  Budenz  when  he  said:  Only 
those  who  testify  against  the  party  are  denounced,  others 
are  left  alone. 

So  it  is  either  break  or  testify.  Now,  before  I  deal 
with  that  any  further,  let  us  go  back  to  the  experiences  of 
their  own  witnesses. 

You  are  denounced  and  you  are  not  permitted  to  go 
to  parades,  and  all  that  kind  of  nonsence.  What  happened 
to  Mr.  Johnson? 

Didn’t  he  say  that  he  attended  and  spoke  at  what  he 
claimed  to  be  Communist  front  meetings,  meetings  that 
were  supposed  to  be  controlled  by  the  Communist  Party 
hfter  he  broke  with  the  Communist  Party?  Didn’t  he 
say  that?  Didn’t  he  admit  it? 

So  we  have  Lautner  leaving  the  Communist  Party  not 
denounced;  we  have  Johnson  leaving  the  Communist  Party, 
and  then  attending  Communist,  so-called  Communist  front 
meetings. 

All  this  adds  up  to  one  proposition,  to  a  very  simple 
common  sense  proposition,  that  what  is  applicable  here 
in  this  case  is  the  same  as  is  applicable  anywhere  in  life. 

You  leave  an  organization  and  you  denounce  it,  and 
the  organization  denounces  you.  You  leave  an  organiza¬ 
tion  [3276]  and  you  testify  against  it,  and  the  organiza¬ 
tion  denounces  you. 

That  is  what  happened  in  the  cases  of  the  trained  seals, 
when  they  showed  you  the  public  repudiation  of  these 
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people  by  the  Communist  Party,  they  had  been  denounced 
because  they  had  testified  because  they  had  denounced 
in  turn.  That  is  why  they  had  been  denounced. 

It  is  not  that  you  are  denounced  just  because  you  leave 
the  party.  But  let’s  come  back  to  their  theory.  First 
it  is  resign  and  then  it  becomes  break. 

Well,  they  say  if  you  break,  there  will  be  no  favorable 
mention  of  you.  That  is  what  he  said,  no  favorable  men¬ 
tion  of  you. 

Well,  I  showed  two  individuals  who  broke,  prominent 
people,  didn’t  I?  I  showed  you  when  we  had  Mr.  Lautner 
on  the  stand,  and  I  asked  him  to  alibi  that  editorial  in 
the  Daily  Worker  away.  I  showed  there,  didn’t  I,  that  Mr. 
Browder,  who  had  broken  with  the  Communist  Party,  and 
when  he  finally  was  indicted,  it  was  the  Daily  Worker  that 
came  to  his  defense,  even  though  originally  they  had  dis¬ 
agreed  with  him,  and  they  thought  the  indictment  was 
horrible,  and  they  called  for  the  defense  of  Mr.  Browder. 

And  then  when  Mr.  Budenz  was  on  the  stand,  I  asked 
Mr.  Budenz  about  Michael  Quill,  and  Mr.  Budenz  placed 
Michael  Quill  in  the  Communist  Party  when  he,  Mr.  Budnez, 
was  there,  [3277]  and  then  he  admitted  that  Michael  Quill 
had  broken  with  the  Communist  Party. 

Then  I  asked  him,  and  I  showed  him  another  editorial 
in  the  Daily  Worker,  and  I  said:  Isn’t  it  a  fact,  Mr.  Wit¬ 
ness,  that  the  Communist  Party  here  defends  Mr.  Quill 
against  the  indictment  which  has  been  issued  against  Mr. 
Quill! 

Mr.  Budenz  said:  Yes. 

So  there  you  have  living  proof,  through  their  own  wit¬ 
nesses,  and,  ladies  and  gentlemen,  the  remarkable  thing 
about  this  case  is  that  while  we  don’t  have  to  prove  that 
we  are  innocent,  they  have  to  prove  that  we  are  guilty, 
I  submit  that  a  cold  blooded,  dispassionate  analysis,  with¬ 
out  the  prejudice  and  the  hysteria  about  the  Communist 
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Party,  will  lead  to  one  inevitable  conclusion,  that  through 
the  mouths  of  their  own  witnesses  we  have  established  our 
innocence. 

So  here  again  we  have  another  illustration  of  how  their 
case  falls.  They  have  no  real  evidence,  and  I  am  now 
leading  with  the  substitute,  with  the  goods,  the  phony 
goods.  They  don ’t  have  real  goods,  and  I  am  dealing  with 
the  substitute  and  showing  you  what  poor  substaitute  this 
is.  I  am  showing  you  the  holes  in  the  texture  of  this  cloth 
that  they  would  have  you  buy,  showing  you  how  Budenz 
admits  that  one  who  drops  out  or  who  breaks  with  the  party 
is  defended. 

Lautner  admits  one  who  breaks  is  defended.  They  do 
receive  favorable  mention. 

[3278]  As  far  as  Mr.  Gold  is  concerned,  what  mention 
has  he  received  in  the  Daily  Worker  anyway?  They  men¬ 
tioned  that  he  resigned.  They  mentioned  that  he  marched 
in  a  parade,  and  they  have  an  ad,  an  advertisement  of  a 
bazaar  of  an  organization  of  which  Mr.  Gold  was  chair¬ 
man.  That  is  not  favorable  mention.  That  is  factual  men¬ 
tion. 

So  on  their  own  theory  favorable  mention,  there  is  no 
favorable  mention.  On  their  own  theory,  resign,  you  can’t 
resign,  and  hundreds  of  thousands  have  resigned. 

Resign  and  you  don’t  get  any  favorable  mention.  We 
have  showed  through  Budenz  and  through  Lautner  that 
Quill  and  Browder  did  get  favorable  mention. 

But  what  is  the  real  gist  of  the  situation  here?  What 
is  the  real  gist?  First  of  all,  it  doesn’t  make  a  bit  of 
difference  what  the  organization  does  about  you.  If  you 
quit,  you  quit. 

I  don’t  care  whether  it  has  iron-bound  discipline,  iron- 
bound  discipline.  I  don’t  care  how  iron  bound  that  disci¬ 
pline  is.  If  you  quit,  you  quit. 
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If  they  are  going  to  shoot  you,  and  you  want  to  quit, 
you  quit,  but  there  is  nothing  in  this  affidavit  that  requires 
the  defendant  to  throw  bricks  at  the  Communist  Party. 
All  it  requires  is  that  I  resign.  You  go  your  way  and  I 
go  my  way. 

It  has  never  been  contended  here  that  this  affidavit 
[3279]  required  the  defendant  should  have  political  dis¬ 
agreements  with  the  Communist  Party,  and  let  me  say, 
incidentally,  right  here,  that  I  am  sure  hi s  Honor  will 
charge,  that  the  defendant’s  views  are  not  on  trial. 

He  is  not  indicted  for  his  views.  Even  the  Govern¬ 
ment  doesn’t  say  that  when  Mr.  Gold  asserted  his  views 
and  asserted  in  the  affidavit  that  he  didn’t  believe  in  the 
overthrow  of  the  Government  by  force  and  violence  that 
he  lied.  No,  sir,  the  Government  doesn’t  dare  say  that. 
They  didn’t  indict  him  for  that.  So  he  is  not  on  trial  for 
his  views. 

So  all  that  was  required  of  the  defendant  was  to  break, 
quit,  resign,  not  attack.  There  is  no  requirement  here  for 
the  defendant  to  show  that  he  had  political  disagreements 
with  the  Communist  Party. 

He  quit.  He  quit  for  the  reason  that  I  have  shown 
you  that  the  witnesses  bore  out.  He  had  to  make  a  choice. 
He  didn’t  want  to  make  a  choice,  but  he  had  to  make  the 
choice.  It  was  either  Communist  Party  membership  or 
remaining  with  this  union,  and  he  made  that  choice. 

He  made  it  honestly;  he  made  it  unequivocally.  He 
signed  a  letter  just  as  any  ordinary  member  resigning 
from  an  organization  because  of  ill  health  would  sign  that 
letter. 

He  said,  fraternally;  goodbye,  you  are  going  your  way 
and  I  am  going  my  way.  You  are  not  fighting  me  and  I 
[3280]  am  not  fighting  you. 

The  law  requires  I  quit,  I  quit.  So  that  I  can  be 
president  of  the  union,  and  he  did  it. 
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Where  is  there  any  evidence  after  that  that  this  man 
Gold,  president  of  the  union,  anywhere  was  a  member 
of  that  party,  or  affiliated  with  it,  or  supported  it?  There 
is  no  direct  evidence  in  any  manner,  shape  or  form. 

Ah,  but  says  the  Government,  when  he  quit,  he  used 
Aesopian  language.  We  go  into  fairy  tales,  Aesop’s  Fables. 

What  do  we  mean  by  Aesopian  language?  Lenin  some¬ 
time,  somewhere,  somehow,  in  1905,  he  had  a  revolution 
in  Russia,  and  the  police  were  after  him,  the  Czar’s  police 
were  after  him,  and  I  don’t  know  if  the  day  has  come  in 
America  when  we  have  to  defend  the  Czar  and  the  Czar’s 
regime  against  what  the  Russian  people  did  in  1905. 

I  am  not  going  to  do  it  here,  and  I  am  not  going  to 
defend  the  Czar.  Let  the  prosecutor  do  that. 

But  Lenin  in  1905  said:  When  the  police  are  after  us, 
we  will  use  different  names,  we  will  use  the  names  of 
characters  in  fairy  tales,  dealing  with  that  situation  at  that 
time. 

Now,  you  see,  they  had  nothing  on  this  defendant.  Past 
actions,  they  knew  that  past  actions  could  not  stand  up 
because  there  was  nothing  about  overthrow  of  the  Govern¬ 
ment  on  the  part  of  the  defendant,  and  what  is  more,  past 
actions  [3281]  are  not  part  of  this  case. 

They  have  to  prove  present,  you  have  to  tie  them  up, 
tie  them  up  with  present  membership,  and  that  falls. 

The  plot  upon  which  this  case  is  based,  that  evaporated, 
it  blew  up  in  the  prosecutor’s  face,  yes,  and  on  top  of  that 
this  business,  this  theory  about  you  can’t  resign  we  have 
shown  you  that  the  requirements  are  not  that  he  breaks 
with  the  Communist  Party,  not  that  he  is  called  names, 
but  that  he  just  quits,  and  that  fades  into  insignificance. 

So  they  get  up  this  theory  that  Lenin  said  to  use  the 
names  of  fairy  tale  characters.  That  is  double  talk.  In 
1905  against  the  Czar.  I  don’t  know,  maybe  somehow, 
somewhere,  Lenin  sent  that  message  to  the  Lenin  Institute 
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in  1930,  and  from  the  Lenin  Institute  it  was  taken  over 
here,  and  the  Government’s  theory  is  if  Mr.  Gold  resigned, 
he  had  in  mind  using  double  talk. 

Now,  let  us  see  how  absurd,  how  tremendously  fantastic 
that  is.  Let  us  assume  for  the  sake  of  argument  that  there 
was  a  deal  here,  that  Gold  is  to  put  in  a  phony  resignation, 
and  it  wasn’t  on  the  level. 

Well,  if  you  were  doing  that,  what  would  you  do?  You 
would  just  send  a  letter  and  say,  I  resign  period.  Or 
better  than  that,  you  know  what  you  might  do,  if  you 
thought  the  Government  was  going  to  start  this  kind  of 
business,  about  being  denounced,  that  the  resignation  is 
not  on  the  [3282]  level  unless  you  are  denounced,  and  if 
they  are  in  cohoots,  if  this  is  collusive,  what  would  you  do? 

You  would  say  to  the  Communists,  I  resign.  You  call 
me  names  and  I  call  you  names,  and  then  they  would  have 
brought  a  super-duper  trained  seal  to  say  calling  each  other 
names  was  Aesopian  language,  which  means  that  they 
really  loved  each  other  but  they  didn’t  denounce  each 
other. 

You  see,  that’s  the  way  they  would  carry  that  out.  But 
the  fact  of  the  matter  is  if  there  was  any  conspiracy,  any 
scheme  for  a  fake  resignation  why  should  this  defendant — 
after  all,  he  is  no  fool,  he  has  been  many,  many  years  in 
the  labor  movement.  He  has  had  a  lot  of  experience. 

Why  should  he  then  put  in,  I  resign,  and  I  shall  con¬ 
tinue  to  fight  for  true  democracy  and  democratically  elected 
Government  and  against  the  slave  labor  act. 

If  there  was  any  conspiracy  for  him  to  fool  anybody, 
he  would  have  said  nothing.  What  purpose  would  these 
words  have  served?  He  used  these  words  because  he 
believed  in  these  words.  If  he  had  sent  a  message  to  the 
Communists,  saying,  Look,  boys,  I  resign  but  don’t  worry 
about  me;  I  am  still  one  of  the  boys,  and  their  theory  of 
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Aesopian  language,  double  talk,  is  a  good  theory,  it  is 
not  just  hot  air,  what  would  the  defendant  have  done? 

He  would  have  used  no  language  at  all.  He  just  would 
have  said :  Boys,  send  the  word  around  or  whisper  around, 
[3283]  I  am  all  right,  I  am  just  one  of  the  boys. 

Isn’t  that  the  conduct  of  a  person  who  was  putting 
in  a  fake  resignation?  Isn’t  that  the  conduct  of  a  person 
who  will  put  in  a  fake  resignation?  Certainly  it  is. 

But  the  conduct  of  a  person  who  is  honestly  resigning 
was  the  conduct  of  a  person  that  did  issue  this  statement. 
Yes,  we  do  want  you  to  take  this  in  the  jury  room  this  state¬ 
ment  in  which  he  states:  Both  parties  which  control  the 
Government  are  responsible  for  the  constantly  increasing 
cost  of  living,  they  are  responsible  for  the  housing  shortage. 

Well,  I  don’t  know  whether  they  are  or  not.  It  is  up 
to  you  to  think  about  it. 

They  spent  billions  upon  billions  of  dollars  of  the  tax¬ 
payers’  money  for  war  preparation.  They  passed  and 
enforced  the  Taft-Hartley  law.  Well,  didn’t  they? 

They  encourage  and  direct  the  Un-American  Activities 
Committee,  the  Department  of  Justice,  and  the  FBI  to 
hire  stoolpigeons  to  unleash  this  unprecedented  campaign 
of  witch  hunting. 

Think  about  that  persecution  and  terrorism  against 
Communists,  progressives,  liberals,  and  trade  union  leaders. 

[3284]  Ladies  and  gentlemen  of  the  jury,  that  statement 
is  not  the  statement  of  a  Communist  Party  member  today. 
It  is  the  statement  of  anybody  who  opposes  what  is  going 
today  in  a  certain  section  of  Washington,  D.  C.,  and  I 
am  not  going  to  mention  the  place.  I  don’t  want  any 
objection.  You  know  what  I  mean. 

That  is  the  conduct  of  an  honest  man.  He  made  the 
statement  that  every  libertv-loving  American  would  make 
in  the  days  when  that  statement  was  made,  which  were  the 
forerunners  of  the  days  and  the  conditions,  which  I  am 
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not  permitted  to  mention,  but  which  you  understand  that 
exist  today. 

Ah,  but  they  say,  he  used  the  words  true  trade  union 
democracy,  true  trade  union  democracy — I  mean,  true 
democracy,  fight  for  true  democracy  and  democratically 
elected  government,  and  they  say,  Ah,  everything  has 
failed,  no  direct  evidence,  past  actions  can’t  count  unless 
they  are  tied  up  with  present  actions,  and  we  have  no 
present  actions,  so  we  get  a  new  one. 

We  bring  trained  seals  to  the  witness  stand. 

Mr.  Lautner,  based  on  your  membership  in  the  Com¬ 
munist  Party,  you  left  in  1950,  based  on  your  membership 
and  the  teachings  and  the  reading  of  these  books,  can  a 
man  who  has  resigned  or  broken  with  the  Communist 
Party  march  in  the  May  Day  parade? 

[3285]  No. 

The  next  one,  Harper,  the  same  question.  No. 

Hladun.  No. 

Gitlow.  No. 

Johnson.  No. 

What  is  the  situation?  What  is  the  situation?  I  used 
to  object  and  his  Honor  would  say:  Well,  they  are  tendered 
as  experts;  it  is  a  matter  of  weight  of  evidence,  and  the 
jury  will  have  to  put  the  weight  of  evidence  on  that. 

Ladies  and  gentlemen  of  the  jury,  let  us  discuss  that. 
They  have  no  case,  so  they  put  on  these  so-called  experts. 
Every  one  of  them  paid  $25  a  day,  making  a  good  deal. 
This  business  of  fingering  has  become  a  good  racket  for 
the  trained  seals. 

You  know,  I  cannot  help  at  this  time  but  remind  myself 
of  a  saying  that  is  found  in  the  sixth  chapter  of  the  eight 
verse  of  Revelations:  I  looked  and  beheld  a  pale  horse, 
and  his  name  that  sat  on  him  was  Death. 

And  there  is  no  more  utter  death  in  this  world  than 
the  death  of  truth.  Men  who  are  paid  to  give  opinion 
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evidence,  to  lie,  and  the  Government,  rather  the  Depart¬ 
ment  of  Justice  and  the  prosecutor  accuses,  and  who  testi¬ 
fies?  And  the  prosecutor  testifies. 

That  is  the  evidence  in  this  case.  Whose  opinion  is  it 
that  the  defendant  has  reaffirmed  his  membership  based 
[3286]  on  their  teachings  in  these  books  and  in  the  teach¬ 
ings  in  your  schools? 

Did  the  defendant  resign?  No.  It  is  a  reaffirmation 
of  membership. 

Then  on  cross-examination  I  asked  this  question,  and 
they  testified  so  many  times,  and  I  said:  Where  do  you 
find  that  true  democracy  means  the  dictatorship  of  the 
proletariat?  Where  did  you  ever  say  that  before? 

Now,  this  is  a  very  important  thing,  isn’t  it,  if  it  is 
the  concept  of  the  Communists  that  true  democracy  means 
the  dictatorship  of  the  proletariat?  If  that  is  so,  where 
have  you  said  it  before? 

They  said:  We  were  not  asked. 

Well,  we  got  Budenz  finally.  There  is  a  man  that  has 
written  books  and  testified.  He  has  uttered  hundreds  of 
thousands  of  words,  voluntary  testimony,  not  under  ques¬ 
tioning,  before  Congress  committees,  where  he  bared  his 
chest  to  tell  all. 

Not  a  single  word  about  true  democracy  being  the 
dictatorship  of  the  proletariat.  Not  a  single  word  about 
true  democracy  or  democratically  elected  government  being 
the  government  of  the  Soviet  Union. 

And  then  this  question  was  asked  by  me  of  Mr.  Hladun : 

Tell  us  the  piece  of  literature  or  the  pieces  of  literature, 
give  us  the  names  of  the  literature  in  which  [3287]  this 
doctrine,  referring  to  true  democracy  means  the  dictator¬ 
ship  of  the  proletariat,  democratically  elected  government, 
this  doctrine  that  you  allege  existed  is  exemplified  in  which 
it  is  stated. 
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Not  one  place,  not  a  single  piece  of  literature  referred 
to  where  it  is  stated. 

Yes,  and  I  challenge  the  prosecutor,  he  read  here  all 
this  mumbo-jumbo  from  Lenin,  Stalin,  and  all  this  stuff 
about  1858  and  1907,  and  1918,  and  1930,  but  I  tell  you, 
ladies  and  gentlemen  of  the  jury,  if  he  could  have  found 
in  any  of  those  books  the  fact  that  the  terms,  the  words, 
that  true  democracy  means  dictatorship  of  the  proletariat, 
oh,  he  would  have  read  it  to  you.  He  would  have  read  it 
to  you. 

I  would  have,  if  I  would  have  been  the  prosecutor,  and 
you  would  have  if  you  had  been  the  prosecutor.  But  he 
could  not  find.  They  can’t  find  it  in  the  literature  anywhere, 
and  nowhere  in  any  of  the  writings  and  nowhere  in  any 
of  the  testimony  given  by  any  of  these  witnesses  hereto¬ 
fore,  anything  about  you  can’t  resign,  or  anything  about 
democratically  elected  government  being  a  Soviet  govern¬ 
ment,  or  anything  about  true  democracy  being  the  dictator¬ 
ship  of  the  proletariat. 

There  is  a  complete  absence  of  it.  It  was  invented. 
It  was  invented  for  this  trial.  They  had  no  evidence.  They 
needed  a  tailor-made  suit  to  fit  this  defendant  and  so  they 
[3288]  invented  it. 

They  invented  the  proposition  that  these  terms  meant 
the  dictatorship  of  the  proletariat  because  never  before 
did  they  mention  it,  and  if  it  were  true  that  true  democracy 
meant  dictatorship  of  the  proletariat  to  the  Communists, 
and  it  was  such  an  important  doctrine,  certainly  it  would 
have  been  published  somewhere  before,  wouldn’t  it? 

Certainly  Stalin  would  have  mentioned  it,  wouldn’t  he? 
Certainly  Lenin  would  have  mentioned  it,  wouldn’t  he? 

Certainly  Budenz  would  have  mentioned  it,  wouldn’t 
he?  Somewhere  or  somehow? 

Certainly  Lautner  would  have  mentioned  it  somewhere 
or  somehow,  and  certainly  the  other  trained  seals  would 
have  mentioned  it  somewhere. 
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But  nowhere,  and  so  having  no  case,  they  substitute 
for  evidence,  based  on  your  membership  in  the  Communist 
Party,  what  does  true  democracy  mean?  The  dictatorship 
of  the  proletariat. 

What  does  democratically  elected  government  mean, 
Mr.  Lautner,  and  Mr.  Budenz,  and  Mr.  Other  Trained 
Seals  ?  The  Soviet  Government. 

The  prosecutor  accuses.  The  prosecutor’s  agents,  the 
prosecutor’s  trained  seals,  testify. 

I  looked  and  beheld  the  pale  horse,  and  his  name  that 
sat  on  him  was  Death. 

[3289]  And  there  they  were,  exemplifying  death.  Death 
to  the  truth. 

Oh,  you  can  lie  about  a  political  party.  After  all,  in 
the  final  analysis,  a  political  party,  ladies  and  gentlemen, 
will  be  tested  by  time  and  events  and  decision  of  the  people. 

But  to  lie  about  an  individual,  to  invent  a  theory,  to  put 
trained  seals  in  a  witness  chair  to  sustain  that  theory  with 
lies,  where  the  liberty  of  an  individual  is  at  stake,  that  is 
going  too  far.  That  is  going  too  far. 

Now,  under  these  theories  that  are  given  us,  anybody 
could  be  found  guilty,  you  and  I  could  be  found  guilty, 
and  anybody  could  be  picked  up  on  the  street  and  take  the 
stand  and  say  he  belonged  to  your  club,  and  that  in  his 
opinion,  the  fact  that  you  played  pinochle  and  drank  beer, 
in  his  opinion  as  an  expert,  it  constituted  some  kind  of  an 
unlawful  act.  No  evidence  of  the  commission  of  the  act. 
Just  the  opinion,  and  the  witness  saying  it  being  in  the 
employ  of  the  same  department  for  which  the  prosecutor 
speaks  here. 

Now,  let  us  see  what  is  the  uncontradicted  evidence. 
Oh,  coming  back  to  true  democracy  and  democratically 
elected  government,  did  this  defendant  use  these  terms? 
Did  he  use  it,  as  he  contends,  to  tell  the  Communists  that 
he  wasn’t  quitting? 
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Of  course  not,  because  he  used  those  terms  time  and 
[3290]  time  and  time  again. 

I  read  to  you  all  the  way  back  to  1944.  Is  he  going  to 
say  that  he  used  them  in  1950  because  he  knew  he  was 
going  to  be  indicted  in  1953?  Well,  all  right,  let  us  take 
that. 

Is  he  going  to  say  he  used  them  in  1948  because  he 
knew  he  was  going  to  resign  in  1950?  Let  us  take  that  one. 

Is  he  going  to  say  he  used  them  in  1947  because  he 
knew  that  the  Taft-Hartley  law  was  going  to  be  declared 
by  a  divided  Court  constitutional?  All  right,  let  us  take 
that  one. 

But  how  about  the  use  in  1945?  How  about  the  use 
of  them  before  the  Taft-Hartley  law  passed?  How  about 
the  use  of  them  before  1944? 

The  fact  of  the  matter  Is  that  the  words  are  simple 
words,  words  that  trade  union  leaders  use.  They  talk 
about  democracy  because  their  struggle  is  part  of  the  demo¬ 
cratic  struggle  of  our  country,  of  all  people,  a  part  of  the 
democratic  struggle  of  all  people,  people  who  work  for  a 
living  in  this  country. 

Is  it  Aesopian  language  when  he  said  true  democracy 
is  what  Lincoln  said  it  meant,  government  of  the  people, 
by  the  people  and  for  the  people,  and  I  read  that  to  you,  or 
are  you  going  to  take  the  opinion  evidence  of  these  trained 
seals  who  invented  this  idea,  as  against  the  practice  of 
years  and  [3291]  years  and  years  of  using  plain  English. 
True  democracy  means  government  of  the  people,  by  the 
people  and  for  the  people.  It  means  the  right  of  minorities 
to  speak  up. 

Or  are  you  going  to  take  the  words  of  the  trained  seals, 
who  sit  there  and  invent  for  this  case,  for  this  purpose, 
for  this  objective  of  framing  this  defendant  in  a  case 
where  there  is  no  evidence  against  him. 
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Then,  as  against  all  that,  let  us  look  at  the  affirmative 
side.  Mr.  Gold  resigned.  The  only  thing  he  could  do  with 
that  letter  was  because  he  had  used  the  word  fraternally. 
Of  course,  you  should  have  the  word  fraternally.  I  ex¬ 
plained  that  to  you. 

He  wasn’t  breaking  with  the  Communist  Party  in  the 
sense  he  was  going  to  fight  them  politically.  He  was  con¬ 
forming  with  what  the  law  required,  to  get  out  of  the 
Party,  that  is  all. 

No  fight,  no  belligerency.  Bear  that  in  mind  in  your 
deliberations.  The  law  does  not  require  him  to  fight.  The 
law  requires  him  to  quit,  and  he  quit,  and  he  sent  the  salu¬ 
tation  to  an  organization  which  he  had  belonged  to  for 
years. 

What  does  he  want  him  to  do?  Did  he  want  him  to  put 
condemnatory  words  in  that  letter? 

What  does  he  want  him  to  do?  Curse  them  out  in  that 
letter?  He  signed  the  letter  as  one  who  had  been  a  member 
[3292]  of  the  Communist  Party  for  30  years  fraternally, 
good-by.  You  go  your  way  and  I  go  mine. 

So  that  there  is  no  contradiction  as  the  resignation. 
That  letter  is  there.  It  is  a  physical  fact,  and  the  prose¬ 
cutor  cannot  get  around  it. 

•  •  • 


[3294]  After  Recess 

Mr.  Marcantonio :  If  it  please  your  Honor,  and  again, 
ladies  and  gentlemen  of  the  jury: 

I  was  talking  when  we  adjourned  about  Mr.  Gold’s 
resignation.  I  described  the  letter.  I  showed  how  the  use 
of  the  words,  “fraternally  yours,”  was  part  of  his  con¬ 
duct  of  an  honest  conduct,  the  conduct  of  a  man  who  be- 
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longed  to  an  organization  for  some  years,  and  resigned, 
not  at  enmity  but  just  resigned,  and  that  is  the  big  dis¬ 
tinction  here,  and  that  is  all  the  law  requires,  that  we  part 
company,  and  not  become  enemies.  That  is  the  salient 
feature  of  the  whole  case,  so  far  as  the  Government’s  own 
theory  is  concerned. 

In  connection  with  that  resignation,  may  I  say  to  you 
that  even  how  it  came  about  was  open  and  above-board. 
You  heard  the  witness  Mindel.  At  first  he  had  forgotten 
about  the  1948  Convention  but  everybody  here,  even  the 
Government,  has  to  admit  that  in  1948,  the  year  when  these 
so-called  witnesses,  these  whom  I  have  characterized  as 
trained  seals,  were  saying  that  is  when  they  were  going  to 
get  out  fake  resignations,  Lautner,  Harper,  that  that  was 
the  year  when  this  Convention  of  this  union  in  1948  didn’t 
have  resignations  in  mind. 

To  the  contrary,  instead  of  resignations,  it  reaffirmed 
its  position  of  not  complying. 

Not  complying  means  no  resignations  and  it  means  no 
affidavits. 

[3295]  So  when  the  trained  seals  were  talking  about 
fake  resignations,  this  union  went  solemnly  on  record  in 
open  Conventions  as  a  result  of  deliberations  as  a  result 
of  resolutions,  as  a  result,  taken  by  every  delegate  of  that 
Convention  not  to  comply,  not  to  resign,  not  to  have  any 
affidavits. 

So  that  shoots  all  of  that  testimony  of  these  trained 
seals  to  pieces. 

Then  1950  comes  along. 

The  Courts,  by  a  very  divided  opinion,  said  the  law 
was  constitutional.  Mr.  Gold  addressed  the  Convention. 
He  said,  This  union  must  comply  to  save  itself.  What  I 
am  going  to  do  is  a  personal  matter  for  me. 

The  members  asked  him  to  resign  from  the  Communist 
Party.  He  said,  he  is  going  to  think  it  over.  It  was  an 
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important  decision  for  a  man  to  make,  for  rightly  or 
wrongly,  this  man  had  been  a  member  of  a  political  party 
for  thirty  years.  It  was  a  very  big  decision  to  make  in 
one’s  life,  as  to  whether  or  not  he  was  to  quit  that  political 
party. 

And  so  he  says,  I  will  make  my  decision,  but  the  union 
must  comply.  We  must  save  the  union.  I  will  wait.  I 
will  think  it  over. 

A  delegation  calls  on  him.  This  delegation  pleads  with 
him  to  resign.  They  want  him  as  the  leader.  This  is  the 
man  who  has  built  this  union. 

What  does  he  do  2  He  said,  I  will  think  it  over,  [3296] 
and  I  will  make  a  public  announcement. 

He  finally  made  the  decision.  He  had  to  choose.  He 
chose.  He  had  to  choose  between  the  union  and  his  party. 
He  chose  his  union.  He  made  a  public  resignation,  public 
announcement;  and  I  am  not  going  to  go  over  again  the 
wordings  of  that  resignation. 

i  True  democracy,  and  democratically  elected  govern¬ 
ment.  I  think  I  have  explained  that  to  your  full  satisfac¬ 
tion. 

Following  the  resignation,  the  government  is  in  a  pre¬ 
dicament.  Their  theories  have  fallen.  They  knew  they 
couldn’t  get  away  with  this  business  about  true  democ¬ 
racy  meaning  dictatorship  of  the  proletariat.  They  couldn’t 
get  away  with  the  so-called  double-talk. 

They  even  tried  this: 

Do  you  remember  they  tried  to  get  Gitlow  to  say  that 
when  defendant  Gold  said  in  that  statement  that  he  was 
still  opposed  to  the  Taft-Hartley  law,  that  it  was  a  slave 
labor  act,  they  said  he  was  still  talking  double-talk?  Do 
you  remember  that? 

And  we  showed  you  only  yesterday  the  statement  of 
the  A.  F.  of  L.,  the  C.  I.  0.,  characterizing  the  Taft-Hartley 
law  as  a  slave  labor  act,  showing  that  what  Gold  was  say- 
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ing  was  not  the  language  of  a  Communist  or  a  Republican 
or  a  Democrat.  He  was  using  the  language  of  a  trade 
unionist  [3297]  opposed  to  the  Taft-Hartley  law,  irrespec¬ 
tive  of  his  political  affiliation,  be  it  Republican,  Demo¬ 
cratic,  Communist,  Socialist,  it  was  the  language  of  the 
trade  unionist  who  was  opposed  to  the  Taft-Hartley  law. 

And  still  they  try  to  work  up  this  theory  of  bringing 
in  double  talk  by  the  use  of  the  words  “slave  labor  act.” 

So  the  resignation  is  in;  and  all  of  the  government 
theories  fall.  They  fall  one  by  one. 

His  past  activity  falls.  They  can’t  do  anything  with 
that. 

“He  can’t  resign”  business.  That  falls. 

The  use  of  the  words  “true  democracy,”  that  falls. 

So  then  they  say,  Now  we  will  get  him.  Here  is  the 
big  thing.  We  will  prove  to  you,  ladies  and  gentlemen  of 
the  jury,  that  he  went  to  the  May  Day  parade. 

You  know  this  prosecutor  has  been  spending  more  time 
proving  things  that  we  have  admitted  than  any  other  case 
that  you  or  I  have  ever  heard  of.  We  have  never  denied 
that  Mr.  Gold  went  to  the  May  Day  parade. 

He  wants  to  prove  to  you  that  Mr.  Gold  was  Chairman 
of  the  Potash  Committee.  We  never  denied  that.  Here 
again,  spending  all  this  time  cross-examining  witnesses, 
showing  them  bank  accounts,  as  though  it  was  a  very  sus¬ 
picious  circumstances. 

What  name  is  this  on  there? 

[3298]  You  think  it  was  something  suspicious. 

Who  killed  Cock  Robin? 

A  big  mystery. 

No  mystery  there.  Right  along  we  admitted  that  Mr. 
Gold  was  Chairman  of  the  Potash  Committee.  Right  along 
we  admitted  Mr.  Gold  attended  the  May  Day  parade. 
What  significance  has  this? 
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First  of  all,  there  has  not  been  a  bit  of  evidence  here 
as  to  who  ran  the  May  Day  parade  in  1951. 

Has  there? 

Oh,  they  will  tell  you  what  Lautner  said  about  the  May 
Day  parade  in  1948,  1949,  but  has  anybody  here,  and  we 
are  entitled  to  be  convicted  on  evidence,  did  anybody  men-  i 
tion  here  who  ran  the  May  Day  parade  in  1951  or  1952? 

He  wants  you  to  assume  that  because  one  of  the  trained 
seals  said  that  the  May  Day  parade  of  1949  was  run  by 
Communists,  therefore  he  says  the  May  Day  parade  of 
1951  and  1952  was  run  by  Communists.  That  is  conjecture. 

That  is  guess  work.  We  don’t  try  men  and  women  in 
.America  on  conjecture  and  guesswork. 

Not  yet  in  America. 

We  don’t  want  that  kind  of  a  day  in  this  country. 

But  what  is  the  truth  about  this  May  Day  situation? 

You  have  heard  it.  These  trade  unionists  have  been  march¬ 
ing  on  May  Day  year  in  and  year  out,  whether  the  Com¬ 
munists  [3299]  march  or  whether  the  Communists  didn’t 
march  was  immaterial. 

That  witness  Dobrin  who  was  there  on  the  stand.  You 
got  a  laugh  out  of  him.  He  sort  of  relieved  the  situation. 

The  man  who  had  the  diploma  from  the  Democratic  Party. 

He  told  the  truth.  He  made  a  very  significant  statement. 

He  said  if  only  Communists  marched  in  that  May  Day 
parade  it  would  be  only  a  handful,  and  that  is  true;  and 
that  is  true.  On  the  basis  of  J.  Edgar  Hoover’s  figures, 
the  Communists  all  over  the  United  States  amounted  to 
almost  nothing  at  all.  If  they  came  in  planes  and  trucks 
from  all  over  the  United  States  it  wouldn’t  compare  to  the 
hundreds  of  thousands  who  participate  in  the  May  Day 
parade. 

Everybody  marches.  ; 

Are  there  Communist  leaders? 

Of  course  there  are  Communist  leaders  in  the  May  Day 
parade. 
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Do  they  share  the  platform  with  others  ! 

Of  course  they  do.  The  May  Day  parade  in  New  York 
has  been  traditionally  what  is  called  a  left-wing  parade. 
All  kinds  of  people  march  in  it.  People  who  are  opposed 
to  each  other  march  in  the  May  Day  parade. 

Why,  even  Manning  Johnson  had  to  admit  that  Social¬ 
ists  march  in  the  May  Day  parade. 

[3300]  Even  Sascha  Zimmerman,  an  expelled  Commu¬ 
nist,  marched  in  the  May  Day  parade.  Anybody  who  wants 
to  march. 

This  parade,  as  far  as  this  union  was  concerned,  it  was 
not  a  Communist  Party  activity,  it  was  a  union  activity. 
The  Fur  Workers  Union  would  march  in  the  May  Day 
parade  even  if  the  Republicans  ran  it.  It  was  a  union 
activity.  The  union  was  invited  to  participate  in  this 
parade. 

Local  May  Day  committees  are  formed  in  the  union. 
They  get  up  their  slogans  and  they  march.  But  what  is  the 
important  factor  about  that  parade ;  and  that  is  this : 

Not  what  these  trained  seals  would  say;  in  your  opin¬ 
ion,  would  anybody  who  has  resigned  from  the  Communist 
Party  be  permitted  to  march  in  the  parade! 

The  answer  is  no. 

The  physical  facts  again.  The  physical  facts  are,  in 
these  parade  you  had  non-Communists.  Reverend  Mother 
Stokes  was  on  that  platform.  What  could  they  point  out! 
They  showed  you  pictures.  They  couldn’t  point  out  more 
than  six  or  seven  Communists  out  of  hundreds  of  thou¬ 
sands  of  people. 

Were  they  all  Communists! 

Forty  or  fifty  people  in  the  platform;  all  they  could 
point  out  was  five  or  six  Communists.  What  is  the  evidence 
about  the  other  being  Communists! 

Let  me  tell  you,  they  had  their  fingermen  and  [3301] 
they  were  watching  that  parade.  They  were  trying  to  get 
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Mr.  Gold  for  a  long  time,  haven’t  they?  Taking  down  his 
speeches  while  a  man  was  publicly  speaking. 

And  here  the  prosecutor  said,  I  am  going  to  prove — 
and  he  proves  what?  What  we  admit.  A  public,  Honest 
to  God  open  appearance. 

Now,  if  this  defendant  had  filed  a  phony  affidavit  and 
a  phony  resignation,  and  he  wanted  to  conceal  his  Com¬ 
munist  Party  membership,  would  he  have  gone  to  the 
May  Day  parade,  leading  his  union,  if  he  considered  that 
as  an  action  in  support  of  the  objectives  of  the  Commu¬ 
nists,  the  objective  described  here,  would  he  have  gone  to 
that  parade? 

If  this  was  a  sneak  play,  would  he  be  openly  marching 
down  Eighth  Avenue  at  the  head  of  his  union? 

Would  he  be  openly  on  that  platform? 

You  know  the  remarkable  thing  about  this  case?  The 
Government  charges  a  sneak  play  on  the  part  of  this  de¬ 
fendant  and  yet  everything  that  is  proven  is  what  the 
defendant  has  done  in  the  open,  and  which  we  have 
admitted. 

The  Potash  Committee. 

Oh,  he  tried  very  hard.  He  tried  to  tie  up  the  Potash 
Committee  with  the  defense  of  the  other  ten  Communists. 

Ever  since  Gold  resigned  from  the  Communist  Party 
his  sole  activity,  and  there  is  no  evidence  to  the  contrary 
here,  his  sole  activity  was  what?  Defend  Potash,  try  to 
get  [3302]  him  out  of  jail. 

Wouldn’t  you  try  to  get  a  friend  of  yours  out  of  jail, 
whether  he  is  a  Communist,  or  whatever  he  is?  A  fellow 
union  member? 

Wasn’t  it  union  activity?  Wasn’t  it  adopted  at  the 
Convention? 

I  have  tried  to  show  that. 

Is  so  and  so  a  Communist? 

The  answer  was  no,  and  no,  and  no.  He  hasn’t  been 
able  to  shovr  not  even  a  half-dozen  Communists  in  this  Fur 
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Workers  Union.  But  by  innuendo  be  was  trying  to  make 
you  believe  that  he  was  finding  a  big  number  of  Commu¬ 
nists  and  Communist  control.  To  the  contrary,  Mr.  Mindel 
told  you  the  story,  openly  arrived  at  at  the  Convention. 

Defend  Potash,  amnesty  for  Potash.  We  want  to  do  it 
as  a  union  proposition. 

Did  they  contribute  to  the  other  ten  defendants! 

No. 

Was  any  appeal  made  for  the  other  ten  defendants! 

No. 

I  submit  to  you  our  witnesses  were  honest.  He  couldn’t 
break  them  down.  He  couldn’t  twist  them.  They  were 
plain,  ordinary  people.  They  weren’t  trained  seals.  There 
wasn’t  a  single  individual  among  them  who  had  turned  in 
a  friend  of  his  who  had  joined  the  Communist  Party  out 
of  respect  [3303]  for  him,  such  as  you  had  in  the  case  of 
Harper,  and  you  didn’t  have  one  who  said  he  would  lie 
when  the  F.  B.  I.  would  want  him  to  lie,  such  as  in  the  case 
of  Johnson,  and  you  didn’t  have  any  of  our  witnesses  here 
who  took  the  stand  and  told  you  that  what  they  had  writ¬ 
ten  was  just  cowboy  and  Indian  stuff  when  it  was  pur¬ 
veyed  publicly  to  the  people  as  an  honest  account  of  his 
visit  to  Russia. 

Those  were  the  kind  of  witnesses  you  had  here  against 
us.  But  our  witnesses  told  the  truth.  They  were  not  con¬ 
tradicted.  They  told  the  truth. 

About  what!  About  open  public  conduct  of  a  union 
activity,  marching  in  the  May  Day  parade. 

Why,  it  is  even  written  in  some  of  the  contracts  that  they 
have  with  some  of  the  employers  that  May  Day  is  a  holi¬ 
day,  that  the  workers  are  off.  If  they  want  to  march  they 
can  march.  Written  into  the  contract.  Mindel  gave  you 
that  testimony. 

May  Day,  in  which  the  union  participated  for  years, 
long  before  there  was  a  Communist  Party  existed  in  the 
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United  States.  So  if  there  are  any  Communists  there, 
nobody  denies  it.  But  it  is  open  and  above-board.  There 
are  Communists  and  non-Communists  and  you  can’t  make 
anything  Communist  where  there  are  non-Communists  in 
it.  That  is  common  sense.  Nobody,  how  hard  he  twists 
and  turns  it,  no  matter  what  connotation  he  tries  to  give 
it.  The  fact  of  the  [3304]  matter  is  it  is  nothing  of  the 
kind.  It  is  open  and  aboveboard,  with  Gold  there  open 
and  above-board,  with  other  membership  there  open  and 
above-board,  with  the  Potash  Committee  open  and  above¬ 
board,  with  Gold’s  name  down  at  the  bank  signed  as  Chair¬ 
man,  with  the  Convention  taking  action,  unanimously. 

And  so  the  conduct  of  Mr.  Gold  with  respect  to  his 
resignation  and  with  respect  to  his  activities  after  his 
resignation,  were  open  activities  inconsistent  with  the  cir¬ 
cumstantial  evidence  theory  of  guilt. 

The  Judge  will  charge  you,  ladies  and  gentlemen,  that 
if  circumstantial  evidence  points  two  ways,  if  they  point 
to  innocence  and  they  point  to  guilt,  you  must  find  the  de¬ 
fendant  innocent. 

His  Honor  will  tell  you  that. 

Here  I  say  it  doesn’t  point  two  ways.  It  is  inconsistent 
with  the  conduct  of  a  sneak.  It  is  inconsistent  with  the 
conduct  of  crookedness,  with  the  conduct  of  lies.  Open 
and  above-board  action. 

Public  resignation,  public  appearance  at  the  May  Day 
Committee,  public  chairmanship  of  the  Potash  Committee, 
all  union  activity,  nothing  inconsistent  with  innocence, 
everything  inconsistent  with  guilt.  It  points  only  one  way. 
But  even  if  it  should  point  two  \vays  in  your  mind,  if  cir¬ 
cumstantial  evidence  should  point  in  the  direction  of  guilt 
or  in  the  direction  of  innocence,  you  are  bound  to  choose 
in  the  [3305]  direction  of  innocence  as  a  matter  of  law. 

But  here  it  points  only  one  way,  in  the  direction  of  inno¬ 
cence. 
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Now,  ladies  and  gentlemen  of  the  jury,  it  is  said  time 
and  time  again  these  days,  as  we  approach  the  celebration 
of  His  Resurrection,  “Blessed  are  they  which  are  perse¬ 
cuted  for  righteousness’  sake.” 

This  defendant  has  committed  no  crime.  He  has  given 
his  life  to  this  union.  He  is  not  a  racketeer.  He  is  not  a 
racket  labor  leader.  He  is  not  a  mobster. 

$135.00  a  week,  with  his  union  members  making  $150.00, 
$135.00,  $151.00.  An  industry  in  which  he  started  as  a 
youngster  at  the  age  of  fourteen  or  fifteen  or  sixteen,  I 
don’t  remember  which,  miserable  wages,  down  in  the  sweat¬ 
shops  in  New  York.  You  ought  to  know  what  those  sweat¬ 
shops  were.  I  have  been  in  them.  I  have  fought  against 
them.  Without  a  vote,  racket  union  leadership. 

Yes,  call  him  a  Communist  for  thirty  years,  but  you 
have  got  to  admit  that  he  took  these  workers  and  he  led 
them  to  a  better  day  in  these  great  United  States  of  ours, 
didn’t  he?  He  led  them  to  high  wages,  and  he  led  them  to 
a  40  hour  week  and  to  a  35  hour  week,  and  he  cleaned  out 
that  union  of  the  mobsters  and  the  racketeers,  didn’t  he? 

Yes,  and  he  got  them  security,  insurance,  benefits  un¬ 
heard  of  in  those  days,  and  yes,  unheard  of  even  today. 

[3306]  Is  that  the  conduct  of  a  liar?  Is  that  the  con¬ 
duct  of  a  sneak? 

Dr.  W.  E.  B.  Duboise,  an  intellectual  giant  of  these 
United  States:  Could  he  have  testified  for  a  liar  or  a 
sneak,  or  did  he  testify  for  the  man  who  brake  down  dis¬ 
crimination  in  the  trade  union  movement,  for  the  man  who 
brought  a  better  day  to  the  men  and  women  who  work  for 
a  living  in  the  fur  industry? 

Yes,  and  even  the  manufacturers,  men  who  have  fought 
him  on  the  other  side  of  the  bargaining  table,  men  who 
have  fought  him  when  there  was  a  strike,  yet  even  they  had 
to  admit  that  this  man  does  nobly,  that  his  word  is  good. 
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The  whole  conduct  here,  a  whole  life  consistent  with 
what?  Consistent  with  phony  resignation;  consistent  with 
a  fake  resignation ;  consistent  with  a  living  lie  or  consistent 
with  open  and  above-board  conduct? 

Open  and  above-board  activity,  consistent  with  the  bet¬ 
terment  of  the  walfare  of  the  people  of  his  union. 

I  say  that  that  conduct  is  not  consistent  with  guilt,  but 
that  conduct  is  consistent  with  innocence. 

That  reputation,  reputation  in  the  community,  reputa¬ 
tion  in  the  industry,  reputation  among  his  workers,  repu¬ 
tation  among  employers,  reputation  among  intellectual 
giants  the  size  of  Dr.  W.  E.  B.  Duboise,  that  reputation  all 
[3307]  leads  to  the  theory  of  innocence  consistent  with 
innocence,  and  completely  disproves  any  attempt  at  estab¬ 
lishing  guilt  or  double-dealing  or  deceit  or  lies  on  the  part 
of  this  defendant. 

And  now,  ladies  and  gentlemen,  I  have  shown  you  how 
the  Government’s  case  has  fallen.  Lacking  the  real  goods, 
they  have  brought  phony  goods. 

The  Constitution  was  the  basis  of  membership. 

Oh,  but  they  say,  they  have  secret  members. 

Has  anybody  shown  you  that  Mr.  Gold  was  a  secret 
member  or  that  he  supported,  secretly  supported  the  Com¬ 
munist  Party,  or  affiliated? 

No. 

The  rest  is  surmise. 

We  have  exploded,  “You  can’t  resign.”  We  have  ex¬ 
ploded  that,  “You  can’t  get  favorable  mention”  business. 
We  have  exploded  the  business  that  you  are  denounced  if 
you  resign.  We  have  exploded  this  whole  business  about 
true  democracy  meaning  the  dictatorship  of  the  proletariat. 

We  have  exploded  this  whole  business  about  demo¬ 
cratically-elected  government,  meaning  the  Government  of 
Russia. 
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Yes,  we  have  exploded  any  business  about  any  so-called 
policy  in  the  Communist  Party  back  in  1948  of  phony 
resignations  by  showing  that  this  Convention  was  on  record 
[3308]  against  resigning  and  did  not  resign. 

We  have  exploded  every  single  theory  advanced  here 
by  the  Government :  Phony  theories,  conjectures,  guesses. 
Innuendoes,  no  evidence,  no  evidence. 

And  so  at  this  time  I  ask  you  to  bear  in  mind  just  one 
proposition,  again  and  again  and  again,  not  a  single  word 
from  any  witness  connecting  Gold  with  the  Communist 
Party  after  August  30th. 

Why,  as  a  matter  of  fact,  let’s  take  them  one  by  one: 

Hladun,  1931;  Gitlow,  1929;  Johnson,  1940;  Lautner, 
1948;  Harper  never  saw  Gold;  Budenz  never  even  men¬ 
tioned  him. 

We  are  the  only  ones  who  brought  Gold  up  to  August 
24th.  We  brought  in  his  letter  of  resignation.  Through¬ 
out  the  whole  trial  we  told  you  he  was  a  member  of  the 
Communist  Party  up  to  August  24th  when  he  resigned, 
and  so  not  a  bit  of  evidence  against  this  man  but  all  you 
have  here  is  this  theory. 

To  hate  the  Communist  Party  is  your  privilege.  Time 
and  events  will  pass  judgment  on  a  political  party.  But 
today  or  tomorrow  when  you  retire  you  are  to  pass  judg¬ 
ment  on  this  defendant,  not  the  Communist  Party,  but  this 
defendant.  And  let  the  prosecutor  rave  and  rail  and  tell 
you  about  the  Lenin  School  and  so  on,  and  what  is  in  these 
books.  [3309]  I  say  it  is  the  defendant’s  conduct  that 
counts. 

And  let  him  rail  and  rave  against  the  Communist  Party 
but  I  say  it  is  Mr.  Gold  who  is  the  defendant. 

But  I  know  in  these  days,  days  of  hysteria,  the  same 
kind  of  hysteria  by  which  lynchings  are  brought  about, 
all  you  have  got  to  do  is  wave  some  kind  of  an  inflamma¬ 
tory  doctrine,  use  a  word  here  and  there,  raise  a  bogey, 
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scare  people,  and  justice  is  forgotten,  and  the  base  passions 
of  men  are  let  loose.  Hysteria  reigns.  The  innocent  be¬ 
come  guilty. 

It  is  not  the  first  time  when  hysteria  has  been  used  in 
our  country  against  free  men  and  innocent  men. 

Ninety-eight  years  ago  the  greatest  American  who  ever 
lived,  Abraham  Lincoln,  said: 

“These  are  sad  times,  and  seem  out  of  joint. 
All  seems  dead,  dead,  dead ;  but  the  age  is  not  dead ; 
it  liveth  as  surely  as  our  Maker  liveth.,, 

!  And  today,  ninety-eight  years  later,  the  son  of  an 
Italian  immigrant,  I  repeat  his  words,  and  reaffirm  in  my 
conscience  the  faith  that  he  then  enunciated  in  that  period 
of  hysteria.  I  say  that  the  age  is  not  dead.  I  say  it  liveth. 
It  liveth  as  surely  as  our  Maker  liveth,  because  I  have  faith 
in  men,  I  have  faith  in  mankind,  and  I  do  not  believe  that 
you  as  an  integral  part  of  the  living  flesh  and  blood  of  our 
citizenry  will  find  a  man  guilty  on  [3310]  suspicion,  will 
find  a  man  guilty  on  opinion. 

I  do  not  believe  that  you  will  cast  a  guilty  ballot  against 
one  on  the  mere  opinion  evidence  of  trained  seals, 
i  That  is  all  that  there  is  here,  and  nothing  else. 

I  do  not  believe  that  you  will  discard  the  time-honored 
cornerstone  of  American  justice  that  a  man  is  innocent 
until  he  is  proven  guilty. 

I  do  not  believe  that  you  will  substitute  for  that  Ameri¬ 
can  doctrine,  that  American  principle  by  which  men  have 
lived  and  for  which  Americans  have  died.  I  do  not  believe 
that  you  will  substitute  for  that  doctrine  of  justice  the  word 
of  the  informer,  the  paid  informer,  and  of  the  stoolpigeon, 
not  the  word,  but  the  opinion  of  the  informer,  the  paid 
informer,  and  of  the  stoolpigeon,  not  as  to  facts,  if  you 
please,  but  as  to  their  opinion. 


2159 


Rebuttal  Statement  on  Behalf  of  the  Government 

Yes,  the  age  is  not  dead.  It  liveth  as  surely  as  our 
Maker  liveth. 

Yes,  that  age,  our  age  will  live,  so  that  justice  will  live 
in  these  United  States,  and  I  have  faith  in  keeping  with 
Lincoln’s  words,  that  you  will  perform  it  by  giving  to  my 
client  his  good  name  back  and  his  freedom  which  is  today 
in  jeopardy. 

The  Court:  Counsel  for  the  Government  may  close  in 
summation. 


[3311]  Rebuttal  Argument  of  Joseph  A.  Lowther,  Esq., 
On  Behalf  of  the  Government. 

Mr.  Lowther:  May  it  please  the  Court: 

Ladies  and  gentlemen,  a  few  years  ago,  not  too  long 
ago,  when  I  first  started  practicing  law  over  in  the  Muni¬ 
cipal  Court  which  is  up  on  Fifth  and  E,  the  Criminal  Divi¬ 
sion  of  the  Corporation  Counsel’s  office  for  the  District 
of  Columbia,  there  was  an  old  lawyer  who  used  to  come 
around  Municipal  Court.  His  name  was  Mike  Coburn. 
He  was  a  man  well  along  in  years,  about  eighty  years  old 
at  that  time,  and  I  always  remember  one  thing  that  he 
told  me. 

He  was  not  a  Government  attorney.  He  used  to  have 
been  a  President  of  the  District  of  Columbia  Bar  Associa¬ 
tion,  a  long  time  ago.  He  had  seen  better  days,  but  he  was 
a  good  lawyer,  a  fine  lawyer,  and  he  said  this : 

“If  the  defendants  or  a  defendant  has  got  a  case 
and  has  got  a  defense,  remember  this,  young  man, 
he  will  argue  it.  But  if  he  hasn’t,  here  is  what  he 
will  do: 

“He  will  call  you,  as  the  Corporation  Counsel, 
and  he  will  call  your  witnesses,  names,  and  he  will 
attack  the  witnesses  as  stoolpigeons  and  as  in¬ 
formers,  and  he  won’t  argue  the  evidence.” 
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And  I  have  never  forgotten  what  the  old  gentleman 
Mike  Coburn  told  me,  who  has  now  passed  away,  because 
those  words  from  that  old  lawyer  have  proven  themselves 
in  this  courtroom  [3312]  once  more  today. 

If  the  defense  has  got  a  defense,  they  argue  the  evi¬ 
dence.  They  don’t  bother  calling  names. 

And  what  have  they  done,  for  an  hour  and  a  half? 

By  innuendo,  I  think  counsel  for  the  defendant  in  some 
of  his  peregrinations  up  and  down  in  front  of  the  jury  box 
sought  to  convey  to  you  folks  through  mimicry  that  I  have 
got  a  deep  voice,  and  I  ask  the  witnesses  thus  and  so  and 
they  say  thus  and  so. 

Well,  unfortunately,  ladies  and  gentlemen,  I  can’t  very 
well  help  my  voice.  God  gave  it  to  me.  It  may  not  be 
the  most  pleasing  voice  in  the  world.  I  beg  your  indul¬ 
gence.  The  case  isn’t  decided  on  the  depth  of  my  voice, 
or  on  the  fact  that  I  happen  to  wear  bow  ties  and  some 
people  do  and  some  don’t  like  them.  That  has  nothing 
to  do  here,  the  way  that  I  ask  questions. 

This  case  is  decided  on  one  thing  and  one  thing  alone. 
It  isn’t  decided  through  calling  Government  witnesses 
trained  seals  and  the  good  God  knows  if  that  appellation 
of  “trained  seals”  were  to  be  truthfully  applied  I  have 
in  mind  a  few  witnesses  who  took  this  stand  before  you 
ladies  and  gentlemen  who  certainly  fitted  that  appellation, 
and  they  are  not  Government  witnesses. 

'  But  cases  are  not  decided  on  name-calling.  Cases  are 
not  decided  on  things  like  that,  and  they  are  not  decided 
[3313]  on  antics  before  the  jury.  They  are  decided  on 
what  you  have  heard. 

Now,  let’s  see  what  the  argument  of  the  defense  counsel 
amounts  to: 

In  the  first  place,  justice  is  a  mockery,  the  way  the 
Government  has  presented  this  case.  The  implication  has 
been  left  with  you  people  that  I  as  prosecutor  have  tried 
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to  make  evidence  up  through  witnesses.  Since  that  impli¬ 
cation  has  been  given  to  you  ladies  and  gentlemen,  nor¬ 
mally  I  wouldn’t  bother  answering  it,  but  you  have  sat  here 
for  six  weeks  and  you  have  listened  to  me,  and  I  think  in 
justice  to  yourselves  and  myself  I  will  have  this  to  say: 

I  have  been  with  the  Government  all-told  now  about 
seven  years,  with  the  Corporation  Counsel’s  office,  and 
with  the  Department  of  Justice  for  three  years. 

I  have  never  coached  a  witness.  I  haven’t  told  them 
what  to  say,  and  I  hope  to  the  good  Lord  I  never  do,  and 
if  any  implication  has  been  raised  by  defense  counsel  that 
the  Government  in  this  case  put  words  in  the  mouth  of  any 
witness  that  took  the  stand,  that  implication  is  unfounded, 
it  is  a  downright  untruth,  it  is  a  lie. 

I  consulted  with  Government  witnesses  when  I  took  this 
case  over  some  few  months  ago.  I  was  like  yourselves.  I 
didn’t  know  anything  about  this  Communism  business 
and  the  only  place  I  could  find  out  about  it  was  to  talk  to 
[3314]  these  people  that  took  the  stand  and  find  out  what 
went  on  and  that  is  what  I  did,  and  on  the  basis  of  what 
they  told  me,  through  conferences  here,  some  in  New  York, 
those  are  the  conferences  on  which  these  questions  were 
formulated  that  I  asked  them. 

I  didn’t  put  words  in  their  mouth.  I  didn’t  say, 
“ Doesn’t  true  democracy  means  so  and  so!” 

Oh,  no,  ladies  and  gentlemen.  They  told  me  what 
“true  democracy”  meant  in  the  language  of  the  Commun- 
ist,  and  they  told  you  the  same  thing  on  the  stand  here 
today. 

I  should  say,  when  they  were  on  the  stand. 

So  that  any  implications  from  defense  counsel  that  the 
Government  is  making  up  testimony  in  this  case  is  not  only 
out  of  place,  it  is  without  foundation. 

Of  the  hour  and  thirty  minutes  that  defense  counsel 
spoke  to  you,  ladies  and  gentlemen,  I  didn’t  clock  him, 
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how  much  of  that  time  did  he  use  up  in  accusing  me  of 
putting  words  in  the  mouth  of  witnesses  and  how  much 
time  did  he  spend  on  interpreting  evidence  for  you? 

Let’s  see  what  else  he  said: 

The  past  is  not  in  issue. 

Oh,  no.  Defense  counsel  doesn’t  want  the  past  to  be 
in  issue.  No.  There  is  a  good  reason  for  that.  All  de¬ 
fense  counsel  wants  you  ladies  and  gentlemen  to  do  is  to 
look  at  August  30th. 

[3315]  Well  and  good.  Look  at  August  30th,  ladies  and 
gentlemen,  that  is  the  date. 

But  they  don’t  want  you  to  look  at  the  past. 

Why? 

Because,  ladies  and  gentlemen  of  the  jury,  the  past,  for 
thirty  years,  the  past  of  this  defendant  sitting  here  rises 
up  like  a  spectre  to  haunt  him  on  the  date  that  he  filed 
that  affidavit. 

You  can’t  see  what  is  in  a  man’s  mind,  ladies  and 
gentlemen,  on  August  30th,  1950,  unless  you  look  at  what 
he  has  been  before.  By  a  man’s  acts  ye  shall  know  him. 

No,  no,  they  say,  don’t  look  at  the  past.  Forget  about  it. 

1  And  why?  Because  there  are  lurking  in  the  past  the 
Lenin  School.  There  lurking  in  the  past  is  the  member¬ 
ship  in  the  Central  Committee  of  the  Communist  Party, 
and  the  secret  committee,  and  the  security  meetings  at  the 
National  Convention. 

Forget  about  it? 

Ladies  and  gentlemen,  you  can’t  forget  about  it,  be¬ 
cause  to  interpret  August  30th  you  have  to  look  at  it.  You 
have  to. 

And  now,  while  I  am  on  that  point,  let  me  pass  from 
that  right  to  this  issue  of  character  testimony,  if  I  may, 
because  it  comes  to  mind. 

[3316]  Dr.  Duboise,  an  elderly  gentleman,  of  eighty- 
six  years,  took  the  stand  here. 
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Certain  other  people  took  the  stand  here  as  character 
witnesses  for  this  defendant,  and  they  said  that  based  on 
their  knowledge,  his  reputation  was  good  for  truth. 

And  do  you  remember  the  questions  I  asked  them? 

I  said,  “Dr.  Duboise,  from  the  people  that  you  have 
talked  to,  did  you  hear  from  them  anything  about  this 
defendant  attending  the  Lenin  School;  anything  about 
his  membership  on  the  Central  Committee?” 

And  do  you  remember  what  the  good  Dr.  Duboise  said 
in  all  honesty  and  sincerity? 

He  said,  “No,  no,  I  never  heard  that.” 

And  do  you  remember  what  the  other  character  wit¬ 
nesses  said? 

“No,  no,  I  never  heard  that.” 

They  say  this  defendant  is  not  leading  a  double  life 
when  his  own  character  witnesses,  an  eighty-six-year-old 
man  known  throughout  the  country  as  an  editor,  comes 
down  here  and  takes  the  stand  and  the  poor  old  gentleman 
trying  to  testify  as  a  character  witness  for  this  defendant 
and  this  defendant’s  life  in  so  far  as  the  Communist 
Party  is  concerned  has  been  so  concealed  that  his  own 
character  witnesses  who  testified  from  that  stand  were  not 
even  conversant  with  the  fact  that  he  went  to  the  Lenin 
Institute. 

[3317]  That  life  isn’t  a  life  of  duplicity? 

Where  your  close  friends  don’t  even  know  about  your 
sojourn  in  Moscow,  Russia?  And  I  wonder  why. 

I  wonder.  I  wonder. 

The  past  is  an  issue.  The  past,  it  is  prologue. 

There  is  a  sign  on  Archives,  if  my  memory  serves  me 
correctly,  and  up  on  the  top  of  the  building,  “What  is 
past  is  prologue.” 

And  I  think,  if  I  am  not  mistaken,  that  the  significance 
of  that  is,  from  the  past,  you  can  figure  out  the  present  and 
the  future. 

And  you  certainly  can,  in  this  case  here. 
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Oh,  they  would  love  for  you  to  forget  the  past.  They 
would  love  it,  because  the  past  condemns  this  defendant 
in  words  indelibly  imprinted,  just  as  they  are  in  the  Con¬ 
stitution,  in  the  books  that  this  Party,  this  Communist 
Party,  teaches  and  practices  from. 

Great  todo  is  made  about,  no  witness  came  here  to 
put  Gold  in  a  public  meeting  after  August  30th.  No  wit¬ 
nesses  came  here  to  show  he  paid  dues.  No  witnesses  came 
here  to  show  he  carried  a  party  card.  Therefore  he 
couldn’t  be  a  member  of  the  Communist  Party. 

1  Do  you  remember  the  testimony,  ladies  and  gentlemen? 

Let  me  briefly  recall  it  to  you,  please. 

[3318]  Do  you  remember  little  Clark  Harper,  the  wit¬ 
ness  from  Seattle,  who  joined  the  Communist  Party  and 
stayed  in  there  at  the  request  of  the  F.  B.  I.,  to  be  given 
information  on  the  Party,  as  a  service  to  the  Govern¬ 
ment? 

Do  you  remember  what  he  said? 

After  1948,  were  there  any  Party  cards?  None. 

Do  you  remember? 

Security  measures.  Tighten  up.  No  party  cards. 
Meetings  cut  down.  Dues  cut  down.  Pay  the  particular 
people. 

Do  you  remember  what  Gitlow,  Johnson,  Lautner,  said, 
on  what  the  essentials  were  for  membership? 

The  questions  were  asked,  “Was  it  necessary  to  pay 
dues  ?  ’  ’ 

It  was  not. 

Was  it  necessary  to  attend  meetings? 

It  was  not. 

Was  it  necessary  to  carry  a  Party  card? 

It  was  not. 

Certainly  defendant  Gold,  after  he  signed  that  affidavit, 
in  which  he  falsely  states  that  he  is  not  a  member  of  the 
Communist  Party,  not  going  to  attend  meetings,  in  the 
words  of  Kenneth  Eckert,  and  you  will  indulge  me  again, 
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here  is  what  he  is  going  to  do,  and  here  is  what  Eckert 
says: 

[3319]  4  4  My  source  of  knowledge  for  the  policy 
of  the  Communist  Party  with  respect  to  trade  union 
leaders  who  were  Communists  signing  the  affidavit 
was  that  if  it  became  necessary  to  safeguard  the 
existence  of  the  union,  the  Communists  would  sign 
the  non-Communist  affidavit,  and  that  their  work  as 
Communists  in  the  union  would  be  conducted  on  the 
basis,  to  use  the  terminology  of  the  party,  by  illegal 
methods  of  work,  or  secret  work,  it  was  sometimes 
called,  or  underground  work,  which  meant  that  in¬ 
stead  of  trade  union  leaders  who  were  Communists 
meeting  openly  in  such  meetings  as  I  have  hereto¬ 
fore  described,  that  the  future  work  would  be  on 
this  underground  basis. 

‘ 4  Their  contact  with  the  party  would  be  limited 
to  designated  people  whom  the  party  would  desig¬ 
nate  and  the  party  official  responsible  for  their  work 
as  Communists  inside  the  union.” 

Lautner  says  there  were  no  cards  after  1948.  They  de¬ 
stroyed  them,  destroyed  membership  lists,  for  security 
reasons,  in  the  Party. 

The  mere  fact  that  there  has  been  no  evidence  before 
you  ladies  and  gentlemen  by  the  Government  that  Gold 
after  1950,  August,  didn’t  have  a  Party  card,  didn’t  attend 
meetings  or  didn’t  pay  dues,  under  the  testimony  of  the 
witnesses  sworn  on  oath  before  you  is  not  indicative  that 
he  was  not  [3320]  a  member.  None  whatsoever. 

Now,  a  reference  was  made  by  defense  counsel  that 
Government  counsel  was  endeavoring  to  dance  around  to 
avoid  the  testimony  of  the  witness  Eckert.  Nothing  could 
be  further  from  the  truth. 

Ladies  and  gentlemen,  I  have  read  to  you  Mr.  Eckert’s 
answer  twice  now.  I  won’t  read  it  again.  And  I  say  on 
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that  point,  as  I  said  in  opening,  what  reason  would  there 
be  for  defendant  Gold  and  the  rest  of  the  Communist 
union  leaders  to  be  up  there  in  February,  1948,  meeting 
with  Dennis  and  Williamson  in  that  meeting  in  New  York 
about  Taft-Hartley  unless  those  Communist  union  leaders 
were  owned  body  and  soul  by  the  Communist  Party,  and 
they  couldn’t  make  a  move  or  draw  a  breath  unless  the 
Communist  Party  told  them  to. 

Gold’s  mind  wasn’t  his  own. 

If  he  was  this  fearless,  independent,  union  leader  that 
he  is  portrayed  to  be,  why  would  he  have  to  go  up  to  the 
secret  meeting  with  Dennis  and  Foster  and  the  rest  of  the 
Communist  people  in  New  York  City,  with  the  rest  of 
the  Communist  union  leaders,  to  discuss  the  Taft-Hartley 
affidavits?  Why  couldn’t  he  stand  on  his  own  two  feet 
and  say,  “I  will  make  up  my  own  mind?” 

And  the  reason,  if  it  was  true  in  1948,  there  is  no  reason 
to  disbelieve  that  it  wasn’t  the  same  in  1950.  And  the 
reason  is  because  the  Communist  Party  owned  him  body 
and  [3321]  soul  and  mind. 

If  you  will  indulge  me  one  moment,  ladies  and  gentle¬ 
men? 

Let  me  read  you  one  other  answer  of  Mr.  Eckert’s 
that  counsel  for  the  defendant  apparently  overlooked: 

“Question:  Now,  one  question  further,  Mr. 
Eckert:  Based  on  your  knowledge  and  experience 
in  the  party,  and  the  schools  you  attended,  including 
the  Lenin  School,  and  with  reference  to  the  1948 
meeting  that  you  described  this  morning,  do  you 
have  an  opinion  as  to  whether  or  not  if  a  Communist 
Party  member  who  wTas  a  union  officer  would  have 
to  sign  an  affidavit  to  protect  his  union  from  raiding 
would  he  be  allowed  to  resign  from  the  party  and 
break  from  the  party?” 
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“The  Witness:  My  opinion  is  that  it  would  not, 
or  he  could  not  resign  from  the  Communist  Party 
under  those  circumstances.’ ’ 

Now,  that  brings  this  thought  to  mind,  ladies  and 
gentlemen.  There  is  an  answer  from  a  witness,  Kenneth 
Eckert.  He  is  a  Government  witness. 

We  put  Manning  Johnson,  Clark  Harper,  John  Lautner, 
Ben  Gitlow,  John  Hladun,  Budenz,  on  the  stand. 

Now,  the  defense  has  spent  a  good  portion  of  an  hour 
and  thirty  minutes  saying  in  effect  that  those  people  are 
liars,  that  their  testimony  is  what  would  be  called  [3322] 
I  suppose,  canned  testimony. 

What  reason  have  you,  ladies  and  gentlemen,  twelve 
ladies  and  gentlemen,  to  believe  that  the  testimony  of  the 
Government  witnesses  was  other  than  truthful! 

What  reason! 

I  have  told  you  that  I  put  no  words  in  their  mouth, 
and  that  is  the  truth.  They  are  here  subject  to  cross- 
examination.  Why  would  they  want  to  come  here  and 
tell  you  ladies  and  gentlemen  lies!  Why! 

Do  they  impress  you  as  being  liars! 

Did  Kenneth  Eckert  impress  you  as  a  liar! 

Did  Harper  from  Seattle  impress  you  as  a  liar  who 
went  in  the  Party  and  stayed  there  for  nine  years  for  the 
F.  B.  I.  to  keep  the  F.  B.  I.  informed  as  to  what  the  Com¬ 
munist  Party  was  doing  out  there  in  the  Northwest! 

Why  would  he  come  here  and  lie  to  you!  What 
reason  would  he  have! 

Isn’t  the  premise  of  the  defendant’s  argument  this! 

That  anyone  who  testifies  for  the  Government  in  a 
Communist  case  has  to  be  a  liar  if  they  say  anything 
against  the  Communist  Party  or  against  the  defendant  in 
such  a  case! 

When  you  boil  their  arguments  down,  that  is  just  ex¬ 
actly  what  they  amount  to.  If  anything  is  said  from  the 
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witness  stand  by  a  Government  witness  that  is  against  the 
[3323]  Communist  Party  or  against  the  defendant,  in  this 
case,  he  is  a  liar. 

Does  that  recommend  itself  to  your  good  graces  and 
intelligence  ? 

Does  it! 

Argument  was  made,  ladies  and  gentlemen,  by  defense 
counsel,  that  the  question  of  whether  or  not  the  Communist 
Party  advocates  the  overthrow  of  the  United  States  by 
force  is  insignificant — it  is  an  insignificant  part  of  the  case. 

Is  it? 

May  I  see  the  indictment,  please? 

The  third  count  of  this  indictment,  ladies  and  gentle¬ 
men,  reads  in  part  as  follows: 

Did  then  and  there  contain  the  false  and  fraudu¬ 
lent  statement  and  representation,  to  wit,  that  he, 
Ben  Gold,  did  not  then  and  there  support  any  organ¬ 
ization  that  taught  the  overthrow  of  the  United 
States  Government  by  force,  whereas,  as  he  well 
knew,  he,  Ben  Gold,  did  then  and  there  support  an 
organization,  namely,  the  Communist  Party,  which 
said  Party  taught  the  overthrow  of  the  United 
States  Government  by  force. 

Ladies  and  gentlemen  of  the  jury,  if  the  Government 
didn’t  prove  that  the  Communist  Party  of  the  United 
States  taught  the  overthrow  by  force,  the  third  count  of 
the  indictment  would  be  subject  to  a  motion  to  dismiss, 
and  further  [3324]  ladies  and  gentlemen,  the  doctrine  of 
overthrow  is  part  and  parcel  and  the  creed  and  the  basis 
of  the  creed  of  the  Communist  Party,  and  as  I  have  said 
before,  you  can’t  look  at  a  defendant  such  as  defendant 
Gold  without  looking  at  the  Party  of  which  he  was  a 
member,  and  the  relationships  between  the  Party  and  him, 
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and  you  can’t  look  at  the  member  without  looking  at  the 
organization  that  he  was  a  member  of. 

The  reason  that  the  defense  tried  to  portray  to  you 
ladies  and  gentlemen  that  the  doctrine  of  violent  over¬ 
throw  is  insignificant  is  because  when  the  Communist 
Party  has  to  sit  and  listen  to  its  doctrine  aired  in  the  broad 
light  of  day  before  an  American  jury  it  doesn’t  sound  so 
good.  It  doesn’t  sound  so  good.  It  doesn’t  smell  so 
good,  either: 

Because  that  Party  is  dedicated  to  one  and  only  one 
thing,  and  because  its  members  are  dedicated  to  the  same, 
to  the  overthrow  of  the  capitalist  government,  the  bour- 
geoise,  and  do  you  know  who  the  bourgeoise  are,  ladies  and 
gentlemen? 

I  am  looking  at  twelve  of  them  right  now. 

And  in  the  Communist  language,  I  am  looking  at  twelve 
capitalists  right  now. 

Mr.  Marcantonio:  I  object,  if  the  Court  please.  I 
think  that  is  highly  improper.  There  is  no  charge  here 
that  anybody  is  trying  to  overthrow  these  ladies  and 
gentlemen  of  the  jury.  I  don’t  think  that  is  even  argu¬ 
mentative. 

[3325]  The  Court :  It  is  an  argument.  The  Court  will 
characterize  it  as  argument,  of  course. 

Mr.  Lowther:  And  the  doctrine  of  overthrow  is  not 
something  that  floats  around  in  Seventh  Heaven.  The 
doctrine  of  overthrow  and  the  dictatorship  of  the  prole¬ 
tariat  in  Party  literature,  although  the  works,  a  lot  of 
them,  were  written  many  and  many  years  ago. 

Do  you  remember  what  Clark  Harper  said  they  were 
taught  in  1953  in  secret  classes? 

The  mere  fact  that  the  work  was  written  back  in  1858, 
like  the  Communist  Manifesto,  doesn’t  make  it  any  less 
applicable  today,  if  it  was  being  used  and  taught. 

I  can  think  of  two  books  written  before  the  Communist 
Manifesto:  I  speak  of  the  Bible  and  the  Talmud.  They 
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are  just  as  valid  to  men’s  lives  today  as  they  were 
when  they  were  written  many,  many  years  ago,  weren’t 
they,  and  aren’t  they? 

And  the  Communist  Manifesto  and  the  rest  of  this 
literature  that  is  used  in  the  Party  schools  in  1948,  1949 
and  1950,  it  doesn’t  make  any  difference  that  it  was  written 
many  years  ago.  It  is  being  taught,  ingrained  and  drilled 
into  the  people  in  the  Party  at  the  present  time. 

Defense  counsel  during  the  course  of  his  argument 
says,  and  I  think  I  quote  him  fairly  substantially,  and 
accurately : 

i  [3326]  “I  have  explained  away  the  Lenin  School.” 

Have  you  ladies  and  gentlemen  or  any  one  of  you  heard 
anything  during  the  hour  and  a  half  that  defense  counsel 
talked  with  you  that  explained  away  Mr.  Gold’s  trip  over 
to  Moscow  in  1930  and  his  stay  over  there  until  1931? 

Have  you  heard  a  word  that  explained  away  what 
General  Yegor  off  said:  “When  you  go  back  to  your 
country  you  are  going  to  the  enemy.” 

Have  you  heard  him  explain  the  lessons  in  map¬ 
reading,  the  lessons  in  gas  masks,  the  lessons  in  explo¬ 
sives  ? 

He  tried  to  shout  it  away  but  to  explain  it  away — it 
stands  like  the  Rock  of  Gibraltar.  It  can’t  be  explained 
away.  Never.  They  would  like  to  explain  it  away,  but 
they  can’t. 

Ladies  and  gentlemen,  the  proposition  is  advanced  to 
you  that  the  Government  is  trying  to  prejudice  you  against 
this  defendant  by  inflaming  you  against  the  Communist 
Party.  I  think  I  have  made  myself  clear.  If  I  haven’t, 
let  me  say  it  again: 

This  defendant,  in  so  far  as  the  three  counts  in  this 
indictment  are  concerned,  membership,  affiliation  and  sup¬ 
port,  is  linked  up  to  and  is  part  and  parcel  of  the  Com¬ 
munist  Party  teaching  and  doctrine.  I  am  not  trying  to 
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inflame  you  against  the  Communist  Party,  ladies  and 
gentlemen,  but  I  will  be  quite  frank;  that  I  am  trying  to 
argue  to  you  [3327]  and  that  we  have  put  on  witnesses 
on  the  stand,  to  show  you  what  the  Communist  Party 
teaches,  because  their  teaching  and  their  discipline  and 
their  use  of  phony  double-talk  is  part  and  parcel  of  this 
case.  It  is  not  put  on  here  for  purposes  of  inflaming  you. 
It  is  put  on  for  purposes  of  helping  you  to  arrive  at  a 
verdict,  and  that  is  all  it  has  been  put  on  here  for. 

Don’t  fall  for  that  argument.  It  is  specious. 

Mr.  Marcantonio,  the  defense  counsel,  made  the  state¬ 
ment,  amongst  the  other  statements  that  he  made  in  his 
argument,  that  Mr.  Gold  was  following  the  usual  line  when 
he  attacked  Congress,  and  that  Mr.  Marcantonio,  having 
been  a  Member  of  Congress,  was  subject  to  attack,  and  so 
forth. 

Do  you  remember  the  quotation  that  I  asked  from  the 
witnesses  about  Mr.  Gold’s  attack? 

He  wasn’t  merely  calling  a  Democratic  Congressman 
or  a  Republican  Congressman  or  an  American  Labor  Party 
Congressman  names.  He  was  calling  them  enemies  of  the 
people. 

How  many  times  have  you  heard  that  phrase  in  the 
expulsion  notices  of  the  Government  witnesses?  Lautner 
and  the  rest? 

Is  that  the  way  that  someone  who  believes  that  our 
Congress  and  our  Government  is  democratically  elected, 
calls  the  Representatives?  If  he  disagrees  I  am  sure  you 
can  call  him  names  but  you  don’t  call  him  enemies  of 
the  people. 

[3328]  That  language  comes  in  connotation  from  State 
and  Revolution,  or  some  book  like  that. 

And  among  the  remarks  that  were  made  is: 

‘‘The  lectures  in  the  Lenin  School  I  have  explained 
away.” 

Have  they? 
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What  have  you  heard  in  an  hour  and  a  half  of  argu¬ 
ment  by  the  defendant  that  explains  away  Colonel  Silbert, 
and  the  scale  models  of  the  cities,  and  the  maps  of  Dela¬ 
ware  and  New  York  and  Soo  Ste.  Marie? 

You  have  heard  some  noise  during  argument  but  you 
have  heard  no  explaining  away.  They  stand  there  again 
like  the  Rock  of  Gibraltar  and  they  rise  to  haunt  the 
defendant  in  this  case  and  must  form  a  part  of  your 
considerations,  ladies  and  gentlemen. 

My  analogy  between  the  Army  and  resignation  and 
the  Communist  Party  is  silly — is  it? 

I  have  said  once,  and  I  will  say  again,  ladies  and 
gentlemen,  briefly:  The  analogy  that  I  drew  between  the 
Army  and  the  Communist  Party  is  this: 

That  although  the  objectives,  thank  goodness,  of  the 
two  are  entirely  different,  that  there  exists  in  the  two, 
discipline :  The  Army  is  run  on  discipline ;  so  is  the  Com¬ 
munist  Party. 

The  Army  doesn’t  recognize  resignations;  neither 
[3329]  does  the  Communist  Party. 

i  Our  witnesses  got  on,  and  they  were  former  members 
of  the  Communist  Party.  What  reason  would  they  have 
to  lie  to  you?  Why  would  they  lie  to  you  twelve  ladies 
and  gentlemen  ?  There  is  no  reason  for  them  to,  and  they 
tell  you,  based  on  their  experience  of  many  years  in  the 
Party,  that  there  was  no  such  thing  as  resigning;  there 
was  expulsion,  especially  for  functionaries,  people  who 
had  attained  high  position. 

i  And  the  defense  counsel  says  my  analogy  is  silly. 

The  only  reason  I  gave  you  the  analogy  is  because  you 
twelve  ladies  and  gentlemen  didn’t  know  anything  about 
the  Communist  Party.  For  six  -weeks — I  venture  to  say 
this  opened  your  eyes.  You  never  heard  about  resigna¬ 
tion  or  non-resignation  in  the  Party.  It  is  new  to  you. 
The  reason  we  had  to  put  experts  on  is  to  assist  you 
on  that. 
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My  analogy  was  merely  to  drive  home  in  plain  and 
ordinary  talk  something  that  you  would  understand,  about 
the  Army. 

Is  it  silly? 

Lautner  dropped  out  of  the  Party.  He  resigned  and 
went  into  the  Army. 

If  you  will  indulge  me  one  moment,  ladies  and  gentle¬ 
men,  I  want  to  read  you  an  excerpt  from  Mr.  Lautner ’s 
testimony. 

•  •  * 

[3330]  Mention  was  made  that  there  was  favorable 
comment  about  Browder  and  about  Quill  in  the  Daily 
Worker.  When  you  get  to  the  jury  room,  ladies  and 
gentlemen,  take  those  two  Daily  Workers  about  Mike  Quill 
and  about  Earl  Browder  and  see  when  you  read  them 
whether  or  not  there  is  a  word  of  praise  about  them  or 
whether  they  are  just  mentioning  their  names  and  attack¬ 
ing  the  Department  of  Justice  for  an  indictment.  See  if 
that  has  not  been  the  fact. 

Now,  in  closing,  since  my  time  is  up,  I  think  I  should 
say  this : 

At  the  end  of  defense  counsel’s  argument,  statements 
were  made,  references  were  made  to  the  coming  season 
[3331]  of  the  year,  Easter,  and  certain  words  of  the  Lord 
concerning  persecution  of  the  just,  and  so  forth,  and  there 
was  a  peroration  made  about  under  our  American  system 
that  the  defendant  hoped  that  you  twelve  ladies  and  gentle¬ 
men  would  give  him  back  his  good  name,  and  so  forth. 

Let  me  say  this,  ladies  and  gentlemen: 

You  sit  in  this  jury  box — I  am  almost  through  now — 
you  sit  in  this  jury  box  performing  one  of  the  highest 
functions  you  will  probably  perform  in  your  whole  life. 
You  sit  in  judgment  on  a  defendant.  Under  our  American 
system  of  democracy,  that  is  the  way  it  should  be,  and 
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by  the  Grace  of  God,  we  hope  that  it  will  always  be  that 
way,  but  the  appeal  made  to  you  by  defendant’s  counsel 
is  an  appeal  to  your  sympathy,  to  your  patriotism,  your 
pride  in  your  form  of  government,  to  acquit  the  defendant. 

May  I  say  to  you,  on  that  point,  you  have  listened 
to  the  evidence  in  this  case  for  six  weeks.  You  have  heard 
about  the  Communist  Party.  You  have  heard  about  the 
defendant’s  connection  with  it,  including  his  Lenin  School 
graduation,  and  now  in  your  own  minds  you  can  compare 
the  true  democracy  as  you  twelve  ladies  and  gentlemen 
as  Americans  know  it,  and  the  true  democracy  as  the 
Communist  Party  knows  it. 

All  the  Government  asks  from  your  hands,  ladies  and 
gentlemen,  is  this: 

1  [3332]  That  when  you  go  into  the  jury  room,  that  you 

remember  the  oath  you  took  when  you  first  were  put  in  the 
box:  “A  true  deliverance  I  will  make  between  the  defend¬ 
ant  at  the  bar  and  the  United  States.” 

The  Government’s  evidence  is  before  you.  Have  you 
heard  any  refutation?  Any  refutation  at  all? 

All  the  Government  asks  is  that  remembering  your 
oaths  as  jurors,  a  true  deliverance  you  make,  and  I  re¬ 
spectfully  represent  to  you,  ladies  and  gentlemen,  that 
when  you  piece  the  evidence  together  in  this  case,  the  only 
—the  only — conclusion  that  you  twelve  good  ladies  and 
gentlemen  can  arrive  at  is  that  this  defendant,  on  August 
30,  1950,  was  a  member  of  the  Communist  Party,  was 
affiliated  with  it,  supported  it,  and  that  that  membership, 
affiliation  and  support  continued  long  after  that  date. 

;  With  that,  my  thanks  for  your  kind  attention. 


[3336]  Thereupon,  at  4:30  o’clock  p.  m.,  adjournment 
was  taken  until  10  o’clock  a.  m.,  tomorrow,  Thursday, 
April  1,  1954.) 
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[3337]  Thursday,  April  1,  1954. 

•  *  • 

[3338]  Proceedings 

Mr.  Marcantonio :  May  we  approach  the  Bench,  if  the 
Court  please? 

The  Court :  You  may. 

(Thereupon  counsel  approached  the  Bench  and  the  fol¬ 
lowing  occurred :) 

Mr.  Marcantonio:  I  have  a  motion,  sir. 

The  Court:  Just  a  moment,  please.  Very  well;  you 
may  make  your  motion. 

Mr.  Marcantonio:  The  defense  moves  for  a  mistrial 
on  the  basis  of  the  prosecutor’s  summation,  one,  that  in  his 
summation  the  prosecutor  was  permitted  to  use  the  Lenin 
Institute,  that  is,  the  testimony  with  respect  to  the  Lenin 
Institute. 

We  submit  that  is  so  remote  from  the  issues  involved 
that  its  use  is  prejudicial  and  not  of  any  probative  value  to 
any  of  the  issues. 

Two,  that  the  prosecutor  appealed  to  the  personal  in¬ 
terests  of  the  jurors  when  he  directed  his  remarks  to  them 
and  that  this  is  a  contest  against  you  as  capitalists  and 
against  you  as  bourgeois  or  members  of  the  bourgeoisie, 
and  that  that  is  prejudicial  and  improper. 

The  Court :  That  motion  will  be  noted  and  the  motion 
will  be  overruled. 

Is  there  anything  further? 


2176 


The  Court’s  Charge 

'  [3340]  Charge  of  the  Court  to  the  Jury. 

The  Court  (McLaughlin,  J.) : 

Ladies  and  gentlemen  of  the  jury,  the  case  upon  which 
you  are  sitting  as  jurors  is  the  case  of  the  United  States 
versus  Ben  Gold.  In  these  instructions  I  shall,  at  times, 
refer  to  said  Ben  Gold  as  the  defendant. 

The  indictment  of  the  Grand  Jury  reads  as  follows: 

“First  Count:  That  on  or  about  August  30, 1950 
within  the  District  of  Columbia,  Ben  Gold,  who  was 
then  and  there  President  of  the  International  Fur 
and  Leather  Workers  Union  of  the  United  States 
and  Canada,  in  a  matter  within  the  jurisdiction  of 
the  National  Labor  Relations  Board,  an  agency  of 
the  United  States,  did  unlawfully,  willfully  and  know¬ 
ingly  make,  use  and  file  and  cause  to  be  made,  used 
and  filed  with  said  Board  a  false  writing  and  docu¬ 
ment,  namely,  an  ‘Affidavit  of  Non-Communist  Union 
Officer’  (Form  NLRB-1081),  knowing  the  same  to 
contain  a  false,  fictitious  and  fraudulent  statement 
and  representation,  to  wit,  that  he,  Ben  Gold,  was 
not  then  and  there  a  member  of  the  Communist  Party 
whereas,  as  the  said  Ben  Gold  well  knew,  he  Ben 
Gold,  was  then  and  there  a  member  of  the  Com¬ 
munist  Party. 

“The  Grand  Jury  further  charges:  Second 
Count : 

“That  on  or  about  August  30,  1950,  within  the 
District  of  Columbia,  Ben  Gold,  who  was  then  and 
there  [3341]  President  of  the  International  Fur  and 
Leather  ^Yorkers  of  the  United  States  and  Canada, 
in  a  matter  within  the  jursdiction  of  the  National 
;  Labor  Relations  Board,  an  agency  of  the  United 
States,  did  unlawfully,  willfully  and  knowingly  make, 
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use  and  file  and  cause  to  be  made,  used  and  filed  with 
said  Board  a  false  writing  and  document,  namely, 
an 1  Affidavit  of  Non-Communist  Union  Officer  ’  (Form 
NLRB-1081),  knowing  the  same  to  contain  a  false, 
fictitious  and  fraudulent  statement  and  representa¬ 
tion,  to  wit,  that  he,  Ben  Gold,  was  not  then  and  there 
affiliated  with  the  Communist  Party  whereas,  as  the 
said  Ben  Gold  well  knew,  he,  Ben  Gold,  was  then  and 
there  affiliated  with  the  Communist  Party. 

‘ 1  The  Grand  Jury  further  charges :  Third  Count : 

“That  on  or  about  August  30,  1950,  within  the 
District  of  Columbia,  Ben  Gold,  who  was  then  and 
there  President  of  the  International  Fur  and  Leather 
Workers  Union  of  the  United  States  and  Canada,  in 
a  matter  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  an  agency  of  the  United  States,  did 
unlawfully,  willfully  and  knowingly  make,  use  and  file 
and  cause  to  be  made,  used  and  filed  with  said  Board 
a  false  writing  and  document,  namely,  an  ‘Affidavit 
of  Non-Communist  Union  Officer’  (NLRB-1081), 
knowing  the  [3342]  same  to  contain  a  false,  fic¬ 
titious  and  fraudulent  statement  and  representation, 
to  wit,  that  he,  Ben  Gold,  did  not  then  and  there 
support  any  organization  that  taught  the  overthrow 
of  the  United  States  Government  by  force  whereas, 
as  the  said  Ben  Gold  well  knew,  he,  Ben  Gold,  did 
then  and  there  support  an  organization,  namely,  the 
Communist  Party,  which  said  Party  taught  the  over¬ 
throw  of  the  United  States  Government  by  force.” 

You  have  heard  the  evidence  and  the  statements  and  the 
arguments  of  counsel  for  the  prosecution  and  for  the  de¬ 
fendant,  and  it  now  becomes  your  duty  to  determine  whether 
the  defendant  is  guilty  or  not  guilty  of  the  offenses  with 
which  he  is  charged.  Before  discussing  the  charges  against 
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the  defendant  in  detail,  I  shall  first  summarize  for  you  the 
general  principles  of  law  that  must  govern  you  and  guide 
you  in  determining  the  issues  in  this  case. 

It  is  the  function  and  duty  of  the  jury  to  determine  the 
issues  of  fact.  It  is  the  duty  of  the  Court  to  instruct  you, 
ladies  and  gentlemen  of  the  jury,  as  to  the  principles  and 
rules  of  law  governing  the  case.  You  are  bound  and  obli¬ 
gated  to  follow  the  Court’s  instructions  as  to  the  law,  and 
to  take  the  law  from  the  Court.  On  the  other  hand,  ladies 
and  gentlemen  of  the  jury,  you  are  the  sole  judges  of  the 
facts,  and  you  must  determine  the  facts  for  yourselves 
solely  upon  the  evidence  presented  at  this  trial, 
i  [3343]  The  fact  that  a  defendant  has  been  charged  with 
a  crime  and  has  been  indicted  is  not  to  be  taken  as  any  indi¬ 
cation  of  his  guilt.  The  sole  purpose  of  an  indictment  is  to 
bring  a  defendant  before  the  Court.  An  indictment  is 
merely  the  machinery  and  the  procedure  provided  by  law 
for  placing  a  defendant  on  trial.  You  will  bear  in  mind  this 
instruction  as  to  the  character  and  purpose  of  an  indict¬ 
ment  in  connection  with  the  specific  instructions  concern¬ 
ing  the  indictment  in  this  case  which  the  Court  will  give  you 
later  during  the  course  of  these  instructions. 

When  the  defendant  in  this  case  was  arraigned  he  plead 
not  guilty  to  each  and  every  count  of  the  indictment. 

Every  defendant  in  a  criminal  case  is  presumed  to  be 
innocent.  This  presumption  of  innocence  attaches  to  the 
defendant  throughout  the  trial. 

The  burden  of  proof  is  on  the  Government  to  prove  the 
defendant  guilty  beyond  a  reasonable  doubt.  Unless  the 
Government  sustains  this  burden,  and  proves  beyond  a  rea¬ 
sonable  doubt  that  the  defendant  has  committed  every  ele¬ 
ment  of  the  offenses  with  which  he  is  charged,  the  jury 
must  find  him  not  guilty. 

I  said  a  moment  ago  that  the  burden  is  on  the  Govern¬ 
ment  to  prove  the  defendant  guilty  beyond  a  reasonable 
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doubt.  Proof  beyond  a  reasonable  doubt  does  not  mean 
proof  beyond  any  doubt  whatsoever.  It  means  proof  to  a 
moral  [3344]  certainty  and  not  necessarily  proof  to  an  abso¬ 
lute  or  mathematical  certainty. 

By  a  reasonable  doubt,  as  its  name  implies,  is  meant  a 
doubt  based  on  reason,  a  doubt  for  which  you  can  give  a 
reason  to  yourself  and  not  just  any  whimsical  speculation 
or  any  capricious  conjecture. 

Proof  beyond  a  reasonable  doubt  simply  means  this :  If 
after  an  impartial  comparison  and  consideration  of  all  the 
evidence,  you  can  say  to  yourself  that  you  are  not  satisfied 
of  the  defendant  ’s  guilt,  then  you  have  a  reasonable  doubt. 
On  the  other  hand,  if  after  such  impartial  comparison  and 
consideration  of  all  the  evidence,  you  can  truthfully  and 
candidly  say  to  yourself  that  you  have  an  abiding  convic¬ 
tion  of  the  defendant’s  guilt,  such  as  you  would  be  willing 
to  act  upon  in  the  more  weighty  and  important  matters 
relating  to  your  own  affairs,  then  you  have  no  reasonable 
doubt. 

In  other  words,  proof  beyond  a  reasonable  doubt  is 
doubt  which  will  result  in  an  abiding  conviction  of  the  de¬ 
fendant’s  guilt  on  your  part,  such  a  conviction  as  you  would 
be  willing  to  act  upon  in  more  weighty  and  important  mat¬ 
ters  relating  to  your  own  affairs. 

In  determining  whether  the  Government  has  established 
the  charge  against  the  defendant  beyond  a  reasonable  doubt, 
you  will  consider  and  weigh  the  testimony  of  all  the  wit¬ 
nesses  who  have  testified  before  you,  and  all  the  circum¬ 
stances  [3345]  concerning  which  testimony  has  been  intro¬ 
duced. 

You  are  the  sole  judges  of  the  credibility  of  the  wit¬ 
nesses.  In  other  words,  you  and  you  alone  are  to  deter¬ 
mine  whether  you  believe  any  witness,  and  the  extent  to 
which  any  witness  should  be  credited,  and  in  reaching  a 
conclusion  as  to  the  credibility  of  any  witness,  and  weigh- 
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ing  the  testimony  of  any  witness,  you  may  consider  the  de¬ 
meanor  and  the  behavior  of  the  witness  on  the  witness 
stand,  the  witness’s  manner  of  testifying,  whether  the  wit¬ 
ness  impresses  you  as  a  truth-telling  individual,  whether 
the  witness  impresses  you  as  having  an  accurate  memory 
and  recollection,  and  whether  the  witness  has  any  interest 
in  the  outcome  of  this  case.  All  of  these  matters,  as  well  as 
any  other  factors  that  appear  to  you  as  having  a  bearing 
on  the  matter,  you  may  consider  and  weigh  in  determining 
what  witnesses  to  believe  and  to  what  extent  to  credit  them. 

If  you  find  that  any  witness  willfully  testified  falsely  as 
to  any  material  fact,  concering  which  the  witness  could  not 
in  your  judgment  possibly  have  been  mistaken,  you  are  then 
at  liberty,  if  you  deem  it  wise  to  do  so,  to  disregard  the 
entire  testimony  of  such  witness  or  any  part  of  the  testi¬ 
mony  of  such  witness  which  you  may  see  fit  to  disregard. 

!  A  defendant  in  a  criminal  case,  under  our  law,  has  the 
option  whether  or  not  he  should  take  the  witness  stand. 
[3346]  He  has  the  privilege  of  taking  the  witness  stand 
if  he  chooses  to  do  so.  He  is  under  no  obligation  to  tes¬ 
tify,  if  he  chooses  not  to  do  so ;  and  the  law  is  that  the  jury 
must  not  draw  any  unfavorable  inference  against  the  de¬ 
fendant  from  the  fact  that  he  failed  to  take  the  witness 
stand. 

Certain  witnesses  have  testified  in  the  trial  of  this  case 
as  expert  witnesses. 

A  person  who  by  education,  study  and  experience  has 
become  an  expert  in  any  art,  science,  or  profession,  calling, 
or  other  special  branch  of  human  activity,  and  who  is  called 
as  a  witness,  may  give  his  opinion  as  to  any  such  matter  in 
which  he  is  versed  and  which  is  material  to  the  case.  You 
should  consider  such  expert  opinion  and  should  weigh  the 
reasons,  if  any,  given  for  it.  You  are  not  bound,  however, 
by  such  an  opinion.  Give  it  the  weight  to  which  you  deem 
it  entitled,  whether  that  be  great  or  slight,  and  you  may  re- 
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ject  it,  if  in  your  judgment  the  reasons  given  for  it  are  un¬ 
sound,  and  you  are  further  instructed  that  if  any  conflict  in 
the  expert  testimony  exists,  it  is  your  duty  to  reconcile  the 
testimony,  if  you  can,  but  if  you  cannot  do  so,  then  you  have 
a  right  to  believe  the  witnesses  whom  you  deem  most  worthy 
of  credit  and  disbelieve  those  whom  you  consider  least 
worthy  of  credit,  and  in  weighing  the  testimony  of  the  ex¬ 
perts,  as  all  other  testimony,  it  is  proper  for  you  to  take 
into  consideration  all  the  surrounding  circumstances  of 
the  witnesses,  their  [3347]  ability  or  lack  of  ability  to  give 
expert  testimony  on  the  subject  matter  involved,  their  in¬ 
terest  in  the  result  of  the  action,  if  any,  and  their  opportuni¬ 
ties  of  knowing  the  truth  of  the  matters  about  which  they 
are  called  upon  to  testify  as  experts,  and  their  willingness 
to  expound  fairly  as  experts  in  reference  to  said  matters. 

Certain  witnesses  for  the  Government  have  testified  that 
they  received  money  for  services  and  expenses  from  the 
Government,  and  the  jury  may  consider  that  circumstance 
when  you  pass  upon  the  weight  and  credit  which  you  are 
going  to  give  to  them  as  witnesses.  You  may  scrutinize  their 
testimony  in  the  light  of  that  evidence,  according  it  the 
credibility  you  think  it  is  entitled  to.  On  the  other  hand, 
if  you  believe  the  testimony,  and  believe  it  beyond  a  reason¬ 
able  doubt,  the  fact  that  a  witness  was  paid  will  not  weaken 
or  prevent  you  from  giving  full  credit  to  him.  But  the 
Court  calls  to  your  attention  that  there  was  testimony  of 
payment,  and  it  is  an  element  that  you  may  consider  as  you 
evaluate  the  testimony  of  those  witnesses. 

The  defendant  has  offered  evidence  of  his  good  char¬ 
acter.  Such  evidence  is  admissible  as  a  matter  of  law  and 
must  receive  consideration.  Taken  and  weighed  in  connec¬ 
tion  with  all  the  evidence  in  the  case,  evidence  of  good  char¬ 
acter  may  in  itself  create  a  reasonable  doubt  where  one 
otherwise  might  not  exist. 
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[3348]  I  shall  now  instruct  you  in  detail  with  respect 
to  the  specific  offenses  with  which  defendant  is  charged  in 
the  indictment  and  with  respect  to  the  specific  provisions 
of  the  law  involved  in  said  charges  in  the  indictment. 

If  during  the  course  of  these  instructions  the  Court 
refers  to  the  facts  and  the  evidence,  it  is  with  a  view  of 
endeavoring  to  assist  and  aid  you  in  your  deliberations 
and  in  arriving  at  your  conclusions.  But  if  your  recollec¬ 
tion  of  the  evidence  in  any  particular  differs  from  the 
Court’s  recollection,  then  your  recollection  must  prevail, 
because  the  final  decision  on  the  facts  is  solely  within  your 
province. 

The  defendant,  as  an  officer  of  a  labor  union,  was 
required  pursuant  to  the  provisions  of  Subsection  (h)  Sec¬ 
tion  159  of  Title  29,  United  States  Code  to  file  an  affidavit, 
known  as  the  Non-Communist  Affidavit,  with  the  National 
Labor  Relations  Board,  in  order  that  his  union  might  be 
entitled  to  the  services  of  the  Labor  Management  Rela¬ 
tions  Act  of  1947,  29  United  States  Code  141,  and  follow¬ 
ing,  which  act  is  commonly  known  as  the  Taft-Hartley  Act. 
This  subsection,  that  is,  Subsection  (h)  of  Section  159  of 
Title  29  of  the  United  States  Code  provides  as  follows: 

“No  investigation  shall  be  made  by  the  Board  of 
any  question  affecting  commerce  concerning  the 
representation  of  employees,  raised  by  a  labor 
organization  under  Subsection  (c)  of  this  section, 
and  no  complaint  shall  be  [3349]  issued  pursuant  to 
a  charge  made  by  a  labor  organization  under  Sub¬ 
section  (b)  of  Section  160  of  this  Title,  unless  there 
is  on  file  with  the  Board  an  affidavit  executed  con¬ 
temporaneously  or  within  the  preceding  twelve- 
month  period  by  each  officer  of  such  labor  organiza¬ 
tion,  and  the  officers  of  any  national  or  international 
labor  organization  of  which  it  is  an  affiliate  or  con- 
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stituent  unit,  that  he  is  not  a  member  of  the  Com¬ 
munist  Party  or  affiliated  with  such  Party,  and  that 
he  does  not  believe  in,  and  is  not  a  member  of  or 
supports  any  organization  that  believes  in,  or  teaches, 
the  overthrow  of  the  United  States  Government  by 
force  or  by  any  illegal  or  unconstitutional  methods.” 

The  Government  charges  that  the  defendant,  by  his 
execution  and  filing  of  the  affidavit  required  by  this  statute, 
made  false  statements  with  respect  to  his  membership  in 
and  affiliation  with  the  Communist  Party,  and  his  support 
of  an  organization  which  teaches  the  overthrow  of  the 
United  States  Government  by  force. 

You  are  instructed  that  it  is  stipulated  in  the  record 
in  this  case  by  the  defendant  that  he  did  on  August  30, 
1950  file  the  affidavit,  signed  and  sworn  to  by  him,  which 
affidavit  is  in  evidence,  marked  Government’s  Exhibit  No. 
1,  and  that  it  was  filed  with  the  National  Labor  Relations 
Board  in  Washington,  D.  C.,  in  compliance  with  the  Labor 
Management  [3350]  Relations  Act  of  1947,  29  United  States 
Code  141,  which  act  is  commonly  known  as  the  Taft-Hartley 
Act. 

The  defendant  in  this  case  was  indicted  under  Section 
1001  of  Title  18,  United  States  Code.  This  section  provides 
as  follows: 

‘  *  Whoever,  in  any  matter  within  the  jurisdiction 
of  any  department  or  agency  of  the  United  States 
knowingly  and  wilfully  falsifies,  conceals  or  covers 
up  by  any  trick,  scheme,  or  device  a  material  fact, 
or  makes  any  false,  fictitious  or  fraudulent  statement 
or  representations,  or  makes  or  uses  any  false  writ¬ 
ing  or  document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statements  or  entry,” 

shall  be  punished  according  to  law. 
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The  essential  elements  of  the  crime  charged  in  the  first 
count  of  the  indictment,  each  and  every  one  of  such  ele¬ 
ments  must  be  proved  to  your  satisfaction  beyond  a  reason¬ 
able  doubt  before  you  may  find  the  defendant  guilty  of 
the  charge  in  the  first  count,  are : 

1  One,  that  the  defendant  Ben  Gold  was  on  August  30, 
1950,  the  date  of  the  filing  of  the  instrument  in  question, 
an  officer  of  the  International  Fur  and  Leather  Workers 
Union  of  the  United  States  and  Canada. 

Two,  that  the  statement  in  said  instrument  that  he 
was  not  a  member  of  the  Communist  Party  was  false  and 
that  in  [3351]  truth  and  fact,  he,  the  said  defendant,  was 
a  member  of  the  Communist  Party  at  the  time  stated  on  the 
affidavit,  that  is,  August  30,  1950. 

Three,  that  the  defendant  made  the  statement  that 
he  was  not  a  member  of  the  Communist  Party  willfully, 
knowing  it  to  be  false  and  that  he  was  in  fact  at  said  time 
a  member  of  the  Communist  Party. 

The  essential  elements  of  count  two  of  the  indictment 
are  the  same  as  those  of  count  one,  except  that  the  charge 
in  this  count  is  that  the  defendant  willfully,  and  knowingly 
made  a  statement  that  he  was  not  on  the  date  of  the  filing 
of  the  said  affidavit,  to  wit,  on  August  30,  1950,  affiliated 
with  the  Communist  Party,  whereas,  as  the  said  defendant 
well  knew  he  was  then  and  there  affiliated  with  the  Com¬ 
munist  Party  on  said  date. 

For  count  three,  the  essential  elements  are  the  same 
as  those  set  out  for  count  one  above,  except  that  the  charge 
is  that  the  defendant  willfully  and  knowingly  made  a  state¬ 
ment  that  he  did  not  then  and  there,  to  wit,  on  August  30, 
1950,  support  any  organization  that  taught  the  overthrow 
of  the  United  States  Government  by  force,  whereas,  as 
said  defendant  well  knew,  he  did  then  and  there,  to  wit,  on 
August  30,  1950,  support  an  organization,  namely,  the 
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Communist  Party,  which  said  Party  taught  the  overthrow 
of  the  United  States  Government  by  force. 

[3352]  Under  the  terms  of  Section  1001,  of  Title  18, 
United  States  Code,  which  the  Court  has  read  to  you  in 
these  instructions,  willfullness  is  an  element  of  the  offense 
charged  and  it  is  necessary  for  the  Government  to  prove 
beyond  a  reasonable  doubt  that  the  defendant  willfully  and 
knowingly  made  the  alleged  statements.  This  does  not 
mean  that  the  Government  must  necessarily  show  that  the 
alleged  statements  were  made  with  an  evil  intent  or  a  bad 
purpose.  The  phrase  “willfully”  and  “ knowingly”  as 
used  in  the  statute  means  simply  that  the  alleged  state¬ 
ments  of  the  defendant  were  made  deliberately  and  with 
knowledge.  In  other  words,  if  the  Government  shows 
beyond  a  reasonable  doubt  that  the  act  of  the  defendant 
was  deliberate,  voluntary  and  intentional,  as  distinguished 
from  an  act  committed  through  inadvertence,  accident,  care¬ 
lessness  or  negligence,  then  it  has  been  established  that  the 
act  was  done  “willfully”  and  “knowingly.” 

The  determination  of  the  question  as  to  whether  the 
defendant  did  the  things  willfully  with  which  he  is  charged 
in  the  indictment  having  done  willfully,  involves  the  ques¬ 
tion  of  the  defendant’s  intent.  This  intent  is  an  essential 
element  of  the  case  and  must  be  proven  beyond  a  reason¬ 
able  doubt. 

We  have  no  means  of  looking  into  a  person’s  mind. 
The  state  of  a  person’s  mind  must  be  inferred  from  the 
things  he  says  and  does.  A  sane  man  or  woman  must  be 
presumed  to  [3353]  intend  that  which  he  or  she  in  fact 
does. 

The  intent  with  which  an  act  is  done  is  a  mental  pro¬ 
cess  and  as  such  generally  remains  hidden  in  the  mind 
where  it  is  conceived,  and  it  rarely,  if  ever,  is  susceptible 
of  proof  by  direct  evidence,  but  must  be  inferred  or  gathered 
from  the  outward  manifestations,  by  the  words  or  acts  of 
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the  parties  entertaining  them,  and  the  facts  or  circum¬ 
stances  surrounding  or  attendant  upon  the  act  with  which 
it  is  charged  to  be  connected. 

It  is  for  you,  ladies  and  gentlemen  of  the  jury  to 
determine : 

One,  whether  the  alleged  statements  of  the  defendant, 
if  he  made  them,  are  false. 

Two,  whether  the  defendant,  if  he  made  the  statements, 
knew  or  should  have  known  that  these  alleged  statements 
were  false. 

Three,  whether  the  alleged  statements,  if  made  by  the 
defendant,  were  made  willfully,  bearing  in  mind  the  instruc¬ 
tion  on  the  element  of  willfullness  that  I  have  already 
given  you. 

Ordinarily,  the  question  as  to  whether  a  person  does 
a  thing  knowingly  and  willfully  cannot  be  proved  directly 
since  only  the  All-seeing  eye  of  the  Almighty  can  read  the 
secrets  of  the  human  mind.  But  willfullness  and  knowledge, 
or  lack  of  it,  may  be  inferred  from  circumstances.  Will¬ 
fullness  [3354]  and  knowledge,  or  lack  of  it,  may  be  deduced 
from  a  person’s  conduct,  from  the  things  that  he  does  and 
the  things  that  he  says,  as  well  as  from  the  surrounding 
circumstances.  This  is  peculiarly  a  matter  for  you  members 
of  the  jury  to  determine. 

As  I  previously  stated  in  these  instructions,  the  de¬ 
fendant’s  intent  must  be  established  beyond  a  reasonable 
doubt. 

The  Government  is  not  required  to  prove  intent  by 
positive  and  direct  evidence.  It  may  be  proved  by  all  the 
facts  and  circumstances  disclosed  by  the  evidence  and 
testimony  taken  in  connection  with  the  case. 

In  considering  the  question  and  reaching  a  determina¬ 
tion  on  the  question  as  to  whether  or  not  the  defendant 
was  a  member  of  the  Communist  Party  on  August  30,  1950, 
you  may  consider  all  circumstantial  evidence,  if  any  such 
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you  find  to  have  been  presented,  as  well  as  all  direct  evi¬ 
dence,  if  any  such  you  find  to  have  been  presented.  You 
may  consider  whether  defendant  engaged  in  conduct  con¬ 
sistent  only  with  membership  in  the  Communist  Party  on 
August  30,  1950,  and  all  evidence,  either  direct  or  circum¬ 
stantial,  which  bears  in  any  way  upon  the  question  of 
whether  or  not  he  was  a  member  of  the  Communist  Party 
on  August  30,  1950. 

You  may  also  consider  all  circumstantial  evidence,  as 
well  as  all  direct  evidence,  if  you  find  such  circumstantial 
or  direct  evidence  to  have  been  presented,  in  reaching  your 
[3355]  determination  in  connection  with  the  second  count  of 
the  indictment  as  to  whether  defendant  was  or  was  not 
affiliated  with  the  Communist  Party  on  August  30, 1950,  and 
likewise,  you  may  also  consider  all  circumstantial  evidence, 
as  well  as  direct  evidence,  if  any  such  direct  or  circum¬ 
stantial  evidence  you  find  to  have  been  presented,  in  reach¬ 
ing  your  determination  in  connection  with  the  third  count 
of  the  indictment  as  to  whether  the  defendant  on  August 
30,  1950  supported  an  organization  which  taught  the  over¬ 
throw  of  the  Government  by  force. 

I  will  now  give  you  the  definition  of  “circumstantial 
evidence’ ’  as  I  use  that  term  in  these  instructions.  A  con¬ 
viction  may  be  had  upon  circumstantial  evidence  as  well 
as  upon  direct  evidence.  By  direct  evidence  is  meant  evi¬ 
dence  of  eye-witnesses  who  saw  the  act  perpetrated.  Cir¬ 
cumstantial  evidence  consists  of  circumstances  from  which 
the  defendant’s  guilt  may  be  inferred  by  the  jury.  One 
cannot  say  that  either  of  the  two  type  of  evidence  is  more 
reliable  or  stronger  than  the  other.  Circumstances  may 
sometimes  lead  to  an  erroneous  inference. 

On  the  other  hand,  at  times,  if  the  circumstantial  evi¬ 
dence  is  sufficiently  strong,  it  may  be  as  convincing  as 
direct  evidence,  because  circumstances  speak  for  them- 
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selves,  and  if  they  are  strong  enough,  they  may  at  times 
lead  to  a  definite  conclusion. 

[3356]  The  law  permits  the  conviction  of  a  criminal 
offense  on  circumstantial  evidence  alone.  In  order,  how¬ 
ever,  to  justify  a  verdict  of  guilty  on  the  basis  of  circum¬ 
stantial  evidence,  the  circumstantial  evidence  must  be  of  a 
certain  degree  and  character  as  to  point  to  the  defend¬ 
ant’s  guilt  and  also  it  must  be  inconsistent  with  defend¬ 
ant’s  innocence.  In  order  to  justify  a  verdict  of  guilty  on 
the  basis  of  circumstantial  evidence  alone,  such  circum¬ 
stantial  evidence  must  be  inconsistent  with  any  other  theory 
except  the  theory  of  the  defendant’s  guilt. 

If  the  circumstantial  evidence  is  consistent  with  the 
defendant’s  guilt,  but  is  also  consistent  with  the  defend¬ 
ant’s  innocence,  or,  in  fact,  with  any  other  theory  except 
the  theory  of  the  defendant’s  guilt,  then  the  defendant 
must  be  found  not  guilty. 

Now,  if  vou  believe  from  all  the  evidence  that  has  been 
offered  in  this  case  that  each  and  every  essential  element 
of  the  crime  charged  in  the  first  count  of  the  indictment 
has  been  proved  to  the  satisfaction  of  each  and  every  one 
of  you  beyond  a  reasonable  doubt,  you  will  then  find  the 
defendant  guilty  of  the  first  count  of  the  indictment. 

If,  on  the  other  hand,  you  find  that  the  Government  has 
failed  to  sustain  the  burden  of  proof  beyond  a  reasonable 
doubt  as  to  any  one  or  more  of  the  essential  elements, 
then  you  will  find  the  defendant  not  guilty  on  the  first 
count  of  [3357]  the  indictment. 

Now,  as  to  count  one,  you  are  instructed  at  this  time, 
and  your  attention  is  called  particularly  to  the  fact,  that 
one  of  the  essential  elements  of  the  charge  in  that  count, 
which  must  be  established  by  the  Government  to  your 
satisfaction  beyond  a  reasonable  doubt  before  you  may 
find  defendant  guilty  as  to  count  one,  is  that  the  defend¬ 
ant  was  a  member  of  the  Communist  Party  on  August  30, 
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1950.  Your  particular  attention  is  called  to  the  above 
fact  in  order  to  point  out  what  the  Government  must  prove 
as  to  count  one  and  also  to  point  out  a  distinction  between 
count  one  and  counts  two  and  three,  in  order  words,  to 
point  out  that  proof  beyond  a  reasonable  doubt  that  de¬ 
fendant  was  on  August  30, 1950,  a  member  of  the  Communist 
Party  is  an  essential  element  of  count  one,  whereas  to  counts 
number  two  and  three,  proof  of  membership  in  the  Com¬ 
munist  Party  is  not  an  essential  element  in  said  counts  two 
and  three. 

The  second  count  of  the  indictment,  as  I  have  previously 
stated,  contains  the  same  essential  elements  as  the  first 
count,  except  that  the  charge  in  this  count  is  that  the 
defendant  was  on  August  30,  1950,  affiliated  with  the  Com¬ 
munist  Party,  instead  of  charging  that  on  August  30,  1950 
he  was  a  member  of  said  Communist  Party. 

Webster’s  new  International  Dictionary  defines  ^affili¬ 
ate”  as  follows: 

[3358]  “To  connect  or  associate  one’s  self  with; 
to  adopt,  hence  usually  to  bring  or  receive  into  close 
connection;  to  ally.” 

Affiliation,  as  used  in  Subsection  (h)  of  Section  159,  of 
Title  29  of  the  United  States  Code,  means  something  less 
than  membership  but  more  than  sympathy.  Affiliation  with 
the  Communist  Party  may  be  proved  by  either  circum¬ 
stantial  or  direct  evidence,  or  both. 

Now,  if  you  find  from  all  the  evidence  that  has  been 
offered  in  this  case  that  each  and  every  essential  element 
of  the  crime  charged  in  the  second  count  of  the  indictment 
has  been  proved  to  the  satisfaction  of  each  and  every  one 
of  you  beyond  a  reasonable  doubt,  you  will  then  find  the 
defendant  guilty  of  the  second  count  of  the  indictment. 

If,  on  the  other  hand,  you  find  that  the  Government 
has  failed  to  sustain  the  burden  of  proof  beyond  a  reason- 
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able  doubt  as  to  any  one  or  more  of  these  essential  ele¬ 
ments,  then  you  should  find  the  defendant  not  guilty  on 
the  second  count  of  the  indictment. 

Count  three  of  the  indictment,  as  I  have  stated,  con¬ 
tains  the  same  essential  elements  as  count  one,  except 
that  the  charge  in  this  count  is  that  the  defendant  on 
August  30,  1950,  supported  the  Communist  Party,  and  that 
said  Communist  Party  on  said  date,  that  is,  August  30, 
1950,  was  an  organization  that  taught  the  overthrow  of  the 
United  [3359]  States  Government  by  force,  instead  of 
charging  that  on  August  30,  1950,  he  was  a  member  of  the 
Communist  Party. 

The  definition  of  the  word  “support”  as  found  in  Web¬ 
ster’s  new  International  Dictionary  is: 

“To  uphold  by  aid  or  countenance;  to  take  the 
side  or  promote  the  cause  of;  to  back  up;  as,  for 
example,  to  support  the  administration;  also,  to  up¬ 
hold  or  defend  as  valid,  right,  just,  etcetera ;  as,  for 
example,  to  support  a  policy,  even  at  the  risk  of  life 
or  fortune,  or  as  another  example,  to  support  the 
claim  of.” 

In  order  to  find  the  defendant  guilty  of  this  count  you 
must  find  that  his  actions  constituted  support,  as  the  word 
support  has  just  been  defined,  of  an  organization  which 
taught  the  overthrow  of  the  United  States  Government 
by  force,  and  that  said  support  of  such  organization  was 
being  given  by  defendant  on  August  30,  1950. 

Now,  if  you  believe  from  all  the  evidence  that  has  been 
offered  in  this  case,  that  each  and  every  element  of  the 
crime  charged  in  the  third  count  of  the  indictment  has  been 
proved  to  the  satisfaction  of  each  and  every  one  of  you, 
beyond  a  reasonable  doubt,  you  will  then  find  the  defend¬ 
ant  guilty  of  the  third  count  of  the  indictment. 
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If,  on  the  other  hand,  you  find  the  Government  has 
failed  to  sustain  the  burden  of  proof  beyond  a  reasonable 
doubt  as  to  any  one  or  more  of  the  essential  elements  of 
this  [3360]  third  count  of  the  indictment,  you  will  find  the 
defendant  not  guilty  on  this  count  of  the  indictment. 

You  are  instructed,  ladies  and  gentlemen  of  the  jury, 
that  defendant  is  not  charged  in  the  indictment  in  this 
case  or  in  any  one  of  the  three  counts  of  the  indictment 
with  having  signed  or  filed  an  affidavit  stating  that  he 
believed  in  any  organization  that  believes  in  or  teaches  the 
overthrow  of  the  United  States  Government  by  force.  The 
defendant  is  not  being  tried  for  his  belief  or  beliefs,  and 
you  are  instructed  that  you  must  not  consider  or  take  into 
account  in  any  way  defendant’s  belief  or  beliefs  in  any 
such  organization  in  considering  and  reaching  your  de¬ 
termination  as  to  whether  the  defendant  is  guilty  or  not 
guilty  of  the  charges  or  of  any  of  the  charges  contained, 
respectively,  in  the  three  counts  of  the  indictment  concern¬ 
ing  which  the  Court  has  previously  instructed  you  in  these 
instructions. 

You  are  likewise  instructed,  ladies  and  gentlemen  of 
the  jury,  that  defendant  is  not  charged  in  the  indictment 
or  in  any  of  the  counts  of  the  indictment  with  any  offense 
of  being  a  member  of  the  Communist  Party  on  August  30, 
1950.  You  are  instructed  that  it  was  not  an  illegal  act  or 
an  offense  to  have  been  a  member  of  the  Communist  Party 
on  said  date.  You  are  instructed  in  this  connection  that 
defendant  is  charged  in  count  one  of  the  indictment  with 
the  offense  of  stating  falsely  in  an  affidavit  filed  August  30, 
1950,  [3361]  that  he  was  not  on  said  date,  to  wit,  August 
30,  1950,  a  member  of  the  Communist  Party,  whereas,  as 
charged,  defendant  well  knew  that  he  was  then  and  there 
a  member  of  said  Party.  As  to  the  charge  in  count  one, 
you  are  instructed  that  you  must  consider  and  reach  a 
determination  as  to  whether  the  defendant  was  a  member 
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of  the  Communist  Party  on  August  30,  1950,  but  in  that 
connection  you  are  instructed  that  the  sole  and  only  reason 
and  purpose  of  your  determination  as  to  whether  the  de¬ 
fendant  was  a  member  of  the  Communist  Party  on  August 
30,  1950,  is  to  enable  you  in  turn,  to  determine  whether 
or  not  defendant  falsely  stated  in  an  affidavit  filed  August 
30,  1950,  that  he  was  not  then  a  member  of  the  Communist 
Party,  whereas,  as  charged  he  well  knew  that  he  was  then 
and  there,  as  charged,  a  member  of  said  Communist  Party 
in  said  count  one. 

Similarly,  in  count  two  of  this  indictment,  the  offense 
with  which  defendant  is  charged  is  not  that  defendant  was 
affiliated  with  the  Communist  Party  on  August  30,  1950. 
You  are  instructed  that  it  was  not  an  illegal  act  or  an 
offense  to  have  been  affiliated  with  the  Communist  Party 
on  said  date.  You  are  instructed  in  this  connection  that 
defendant  is  charged  in  count  two  rather  with  having  filed 
an  affidavit  on  August  30,  1950,  in  which  affidavit  defend¬ 
ant  falsely  stated  that  he  was  not  then  and  there  affiliated 
with  the  Communist  Party,  whereas,  said  defendant,  as 
charged,  [3362]  well  knew  he  was  then  and  there  affiliated 
with  said  Communist  Party. 

Likewise,  in  count  three  of  the  indictment,  the  offense 
with  which  defendant  is  charged  is  not  that  defendant  on 
August  30,  1950,  supported  an  organization,  namely,  the 
Communist  Party,  which  said  Party,  as  charged,  taught  the 
overthrow  of  the  United  States  Government  by  force.  You 
are  instructed  that  it  was  not  an  illegal  act  or  an  offense 
to  have  supported  the  Communist  Party  as  such  on  that 
date  and  that  in  count  three  defendant  is  not  charged  with 
an  offense  of  having  supported  on  August  30,  1950,  an 
organization  that  taught  the  overthrow  of  the  Govern¬ 
ment  by  force,  but  rather  in  count  three  defendant  is 
charged  with  having  filed  an  affidavit  on  August  30,  1950, 
in  which  affidavit  defendant  stated  that  he  did  not  then 
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and  there  support  any  organization  that  taught  the  over¬ 
throw  of  the  United  States  Government  by  force,  whereas, 
defendant,  as  charged,  well  knew  that  he  did  then  and  there 
support  an  organization,  namely,  the  Communist  Party, 
that  said  Party  taught  the  overthrow  of  the  United  States 
Government  by  force. 

In  determining  the  issues  of  the  case,  you  will  take  into 
consideration  all  of  the  evidence  adduced  at  the  trial,  both 
direct  and  circumstantial,  bearing  upon  the  respective  ques¬ 
tions.  You  should  consider  the  testimony  of  all  the  wit¬ 
nesses,  the  exhibits,  and  the  stipulations  of  [3363]  counsel, 
and  weigh  the  evidence  thus  presented  carefully,  fairly 
and  impartially. 

The  Court  instructs  you  and  charges  you,  as  previously 
stated,  that  it  is  stipulated  and  agreed  by  the  defendant 
that  the  defendant  signed  the  affidavit  in  question,  and 
that  said  affidavit  was  filed  with  the  National  Labor  Rela¬ 
tions  Board  in  Washington,  D.  C.  on  August  30,  1950,  and 
that  in  said  affidavit  defendant  stated  that  he  was  not  then 
a  member  of  the  Communist  Party  or  affiliated  with  that 
Party,  that  he  was  not  then  a  member  of  nor  did  he  then 
support  any  organization  that  teaches  the  overthrow  of 
the  United  States  Government  by  force. 

You  are  therefore  instructed  that  there  is  no  issue  in 
this  case  as  to  signing,  filing,  date  of  filing,  or  contents 
of  the  affidavit,  as  above  stated  to  you. 

The  Court  instructs  and  charges  you  that  if  you  have 
a  reasonable  doubt  about  the  defendant  being  a  member 
of  the  Communist  Party  on  August  30,  1950  then  you  will 
acquit  him  on  the  first  count  of  the  indictment. 

The  Court  also  instructs  you  that  if  you  have  a  reason¬ 
able  doubt  about  the  defendant  being  affiliated  with  the 
Communist  Party  on  August  30,  1950,  then  you  will  acquit 
him  on  the  second  count  of  the  indictment. 
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You  are  also  instructed  that  if  you  have  a  reason¬ 
able  doubt  about  the  defendant  supporting  the  Communist 
[3364]  Party  on  August  30,  1950,  or  if  you  have  a  reason¬ 
able  doubt  about  the  Communist  Party  being,  on  August 
30,  1950,  an  organization  which  on  that  date  taught  the 
overthrow  of  the  United  States  Government  by  force,  then 
you  will  acquit  him  on  the  third  count  of  the  indictment. 
You  are  instructed  that  the  evidence  establishes  that  de¬ 
fendant  was  for  many  years  a  member  of  the  Communist 
Party ;  that  he  was  such  a  member  until  August  24,  1950. 

The  evidence  establishes  that  on  August  24,  1950  de¬ 
fendant  signed  and  sent  by  registered  mail  a  letter  ad¬ 
dressed  to  Gus  Hall,  National  Secretary,  Communist  Party, 
U.S.A.,  reading  as  follows : 

“August  24,  1950. 

“Gus  Hall,  National  Secretary, 

“Communist  Party,  U.  S.  A., 

“35  East  12th  Street, 

“New  York,  New  York. 

“Dear  Gus: 

“I  am  herewith  submitting  my  resignation  from, 
and  severing  my  affiliation  with  the  Communist 
Party. 

“Please  acknowledge  by  return  mail. 

“Fraternally  yours, 

“Ben  Gold. 

“Registered  mail. 

“Return  receipt  requested.” 

[3365]  That  the  carbon  copy  of  said  letter  retained  by 
defendant  was  introduced  in  evidence  in  this  case,  was 
marked  and  designated  as  Defendant’s  Exhibit  10,  and  was 
read  to  the  jury  by  counsel  for  the  defendant,  and  that 
receipt  for  the  mailing  of  said  letter  was  issued  by  the  post 
office  and  request  return  receipt  for  said  letter  was  received 
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by  defendant’s  secretary,  said  mail  receipt  and  return  re¬ 
ceipt  being  received  in  evidence  in  this  case,  marked  and 
designated  as  Defendant’s  Exhibits  8  and  9,  respectively. 

The  evidence  further  establishes  that  the  defendant  pub¬ 
lished  the  statement  which  is  in  evidence  in  this  case, 
marked  and  designated  as  Government’s  Exhibit  13,  which 
statement  is  headed:  “Statement  of  Ben  Gold  on  his  resig¬ 
nation  from  the  Communist  Party  and  the  Union’s  com¬ 
pliance  with  Taft-Hartley.” 

The  Government  introduced  two  paragraphs  of  said 
statement.  Said  two  paragraphs  were  read  to  the  jury  by 
counsel  for  the  Government.  One  of  said  paragraphs  reads 
as  follows : 

“I  have  resigned  from  the  Communist  Party,  but 
I  do  not  give  up  my  belief  in  true  democracy.” 

Upon  motion  of  the  defendant  the  entire  statement  con¬ 
tained  in  Government’s  Exhibit  13  was  received  in  evidence 
and  read  to  the  jury.  You  will  be  permitted,  ladies  and 
gentlemen  of  the  jury,  to  have  defendant’s  Exhibits  8,  9  and 
[3366]  10,  and  Government’s  Exhibit  13,  above  referred  to, 
in  the  jury  room  when  you  deliberate,  if  you  so  desire,  for 
such  use  as  you  wish  to  make  of  said  exhibits.  This  same 
permission  is  granted  you  as  to  any  and  all  of  the  other 
exhibits  received  in  evidence  for  your  consideration  in  the 
trial  of  the  case. 

You  are  instructed  that  if  you  find  from  the  foregoing 
carbon  copy  of  the  letter  of  August  24,  to  wit,  Defendant’s 
Exhibit  10,  and  from  the  fact  that  the  original  of  said  letter 
was  signed  and  mailed  on  August  24,  1950,  and  return  re¬ 
ceipt  received,  and  from  the  statement,  to  wit,  Government’s 
Exhibit  13,  and  from  all  the  other  evidence  in  the  case  that 
said  letter  of  defendant  and  the  statement  of  defendant  so 
published  by  defendant  constituted  a  resignation  of  defend- 
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ant  from  the  Communist  Party,  then  and  in  that  event, 
you  are  instructed  that  defendant  ceased  to  be  a  member  of 
the  Communist  Party  on  said  date,  to  wit,  August  24,  1950, 
and  that  defendant  was  not  a  member  of  said  Communist 
Party  thereafter,  and  that  defendant  was  not  a  member  of 
the  Communist  Party  on  August  30,  1950,  as  charged  in 
count  one  of  the  indictment  and,  in  that  event,  your  verdict 
should  be  not  guilty  as  to  said  count  one. 

If  you  find  from  all  the  evidence  in  the  case  that  it  has 
been  established  beyond  a  reasonable  doubt  that  the  above 
letter  of  defendant,  to  wit,  Defendant’s  Exhibit  10,  [3367] 
mailed  on  August  24, 1950,  and  the  above  written  statement, 
to  wit,  Government’s  Exhibit  13,  did  not  constitute  a  resigna¬ 
tion  by  defendant  from  the  Communist  Party,  then  and  in 
that  event  you  are  instructed  that  said  letter,  to  wit,  De¬ 
fendant’s  Exhibit  10,  or  said  written  statement  of  defend¬ 
ant,  to  wit,  Government’s  Exhibit  13,  will  not  have  the  effect 
of  causing  the  defendant  to  have  ceased  to  be  a  member  of 
the  Communist  Party  on  August  24,  1950.  If  you  find  that 
it  has  been  established  beyond  a  reasonable  doubt  that  said 
letter  of  defendant,  to  wit,  Defendant’s  Exhibit  10,  or  said 
:  statement  of  defendant,  to  wit,  Government’s  Exhibit  13, 
did  not  constitute  a  resignation  by  defendant  from  the  Com¬ 
munist  Party,  then  and  in  that  event,  you  are  instructed 
that  you  are  not  to  consider  said  letter  or  said  statement  as 
evidence  in  reaching  your  determination  as  to  whether  the 
defendant  was  or  was  not  a  member  of  the  Communist 
Party  on  August  30, 1950. 

If  upon  consideration  of  all  of  the  evidence  in  the  case 
there  is  any  reasonable  hypothesis  or  reasonable  theory  dis- 
i  closed  by  the  evidence  consistent  with  innocence,  then  the 
jury  must  find  the  accused  not  guilty. 

At  times  throughout  the  trial  the  Court  has  been  called 
upon  to  make  rulings  on  the  question  whether  certain 
offered  evidence  might  properly  be  admitted.  You  are  not 


2197 


The  Court’s  Charge 

to  be  concerned  with  the  reasons  for  such  rulings  by  the 
[3368]  Court  and  are  not  to  draw  any  inference  from  them. 
Whether  evidence  offered  is  admissible  is  purely  a  ques¬ 
tion  of  law  for  the  Court’s  determination. 

In  admitting  evidence  to  which  an  objection  is  made, 
the  Court  does  not  determine  what  weight  should  be  given 
•such  evidence.  A  ruling  by  the  Court  permitting  testimony 
to  be  given  or  other  evidence  to  be  introduced  is  not  to  be 
considered  by  you,  the  jury,  as  any  indication  as  to  what 
weight  said  testimony  or  other  evidence  may  or  may  not 
have.  What  weight  is  to  be  given  to  evidence  is  strictly  a 
matter  for  you,  the  jury,  to  determine  for  yourselves. 

Nor  does  the  Court  pass  upon  the  credibility  of  any 
witness  who  testified.  A  ruling  by  the  Court  permitting 
a  witness  to  testify  or  give  evidence  is  not  to  be  considered 
by  you,  the  jury,  as  any  indication  as  to  what  the  credi¬ 
bility  of  that  witness  may  or  may  not  be.  Credibility  of  a 
witness  is  likewise  a  matter  strictly  for  you,  the  jury,  to 
determine  for  yourselves. 

On  the  other  hand,  as  to  any  offer  of  evidence  that  was  re¬ 
jected  by  the  Court,  you,  of  course,  must  not  consider  the 
evidence ;  and  as  to  any  question  to  which  an  objection  was 
sustained,  you  must  not  conjecture  as  to  what  the  answer 
might  have  been  or  as  to  the  reason  for  the  objection. 

If,  in  all  these  instructions  from  beginning  to  [3369] 
end,  any  rule,  direction  or  idea  be  stated  in  various  ways, 
no  emphasis  is  intended  thereon  by  me,  and  none  must  be 
inferred  by  you.  For  that  reason,  you  are  not  to  single 
out  any  certain  sentence,  or  any  individual  point  or  instruc¬ 
tion,  and  ignore  the  others,  but  you  are  to  consider  all  the 
instructions  as  a  whole,  and  to  regard  each  in  the  light  of 
all  the  others. 

As  I  have  already  instructed  you,  ladies  and  gentlemen 
of  the  jury,  you  are  to  determine  the  facts  for  yourselves 
solely  upon  the  evidence  presented  at  the  trial.  Now,  in 
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this  connection,  you  are  instructed  that  statements  or  argu¬ 
ments  by  counsel,  the  attorneys  for  the  Government  and 
the  defendant,  statements  or  arguments  by  the  lawyers,  are 
not  evidence  and  are  not  to  be  taken  or  considered  as  evi¬ 
dence.  Arguments  by  lawyers  are  made  to  assist  you  in 
analyzing  and  appraising  the  evidence  and  are  to  be  so  con¬ 
sidered  and  so  considered  only  by  you. 

As  I  have  already  stated,  the  defendant  is  charged  with 
three  separate  offenses,  each  offense  being  set  forth  in  a 
separate  count  of  the  indictment. 

The  first  count  is:  That  the  defendant  on  August  30, 
1950,  wilfully  and  knowingly  made  a  false,  fictitious  and 
fraudulent  statement  when  he  stated  in  an  affidavit  sub¬ 
mitted  to  the  National  Labor  Relations  Board  that  he  was 
not  then  and  there  a  member  of  the  Communist  Party. 

[3370]  The  second  count  is :  That  defendant  on  August 
30, 1950,  willfully  and  knowingly  made  a  false,  fictitious  and 
fraudulent  statement  when  he  stated  in  an  affidavit  sub¬ 
mitted  to  the  National  Labor  Relations  Board  that  he  was 
not  then  and  there  affiliated  with  the  Communist  Party. 

The  third  count  is :  That  defendant  on  August  30, 1950, 
willfully  and  knowingly  made  a  false,  fictitious  and  fraudu¬ 
lent  statement  when  he  stated  in  an  affidavit  submitted  to 
the  National  Labor  Relations  Board  that  he  did  not  then 
and  there  support  an  organization,  namely,  the  Communist 
Party,  which  said  Party  taught  the  overthrow  of  the  United 
States  Government  by  force. 

I  have  previously  defined  each  of  these  counts  in  these 
instructions. 

You  will  return  three  verdicts,  that  is  to  say,  you  will 
return  a  separate  verdict  on  each  of  the  three  counts,  and  as 
to  each  count  your  verdict  may  be  either  guilty  or  not  guilty. 

Now,  ladies  and  gentlemen  of  the  jury,  I  want  you  to 
take  this  matter  and  consider  it  deliberately  in  the  light  of 
the  instructions  which  I  have  given  you,  using  the  same 
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ordinary  common  sense  and  ordinary  intelligence  which 
you  would  employ  in  determining  any  other  important  mat¬ 
ter  that  you  have  occasion  to  decide  in  the  course  of  your 
every  day  life.  The  Court  has  read  and  explained  to  you 
the  three  [3371]  offenses  with  which  the  defendant  is 
charged,  respectively,  in  three  separate  counts.  Your  ver¬ 
dict  as  to  each  count  may  be  either  guilty  or  not  guilty,  and, 
as  you  of  course  know,  your  verdict  must  be  by  unani¬ 
mous  vote. 

Before  commencing  your  deliberations,  you  will  choose 
one  of  your  members  as  foreman.  Whenever  you  shall  have 
arrived  at  a  verdict,  notify  the  marshal  whereupon  you  will 
be  escorted  back  to  the  courtroom  to  return  your  verdict. 

You  will  now  retire  to  the  jury  room. 

Just  keep  your  seats  a  moment,  please. 

(Thereupon  counsel  approached  the  Bench  and  the  fol¬ 
lowing  occurred:) 

Mr.  Marcantonio:  With  the  Court’s  permission  I  want 
to  take  up  one  point,  and  Mr.  Rein  the  others. 

The  Court:  Very  well. 

Mr.  Marcantonio:  I  object  to  your  Honor’s  failure  to 
charge  on  the  meaning  of  membership.  Your  Honor  gave  a 
definition  of  affiliation  and  support  but  you  failed  to  give 
a  definition  of  membership  at  all  to  the  jury. 

I  respectfully  request  that  your  Honor  instruct  the  jury 
as  to  the  meaning  of  membership,  just  as  your  Honor  in¬ 
structed  the  jury,  consistent  with  your  Honor’s  procedure 
in  instruction  to  the  jury  on  support  and  affiliation. 

Mr.  Rein :  I  would  first  like  to  note  for  the  record  the 
objection  to  not  giving  the  instructions  that  we  [3372]  re¬ 
quested,  which  your  Honor  has  noted  his  rulings  on  pre¬ 
viously,  that  is,  instructions  which  were  requested  by  the 
defendant. 

Mr.  Marcantonio :  May  I  state  at  this  time  for  the  rec¬ 
ord,  if  they  may  be  included  later  on  by  the  reporter. 
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The  Court:  The  Court  will  state  that  the  record  will 
indicate  and  the  record  will  contain  the  instructions  prof¬ 
fered  or  tendered  to  the  Court  by  counsel  for  the  defendant 
and  will  also  indicate  the  rulings  made  thereon  by  the  Court, 
as  indicated  by  pencil  notation  on  each  proffered  instruc¬ 
tion,  and  initialed  by  the  Court,  and  the  record  may  also 
show  that  counsel  for  the  defendant  objects  to  every  ruling 
made  by  the  Court  adverse  to  the  defendant  with  respect 
to  each  and  every  proffered  instruction  tendered  by  the  de¬ 
fendant  to  the  Court. 

Mr.  Rein:  And  further  we  object  to  the  statement  in 
the  Court’s  charge  that  the  alleged  falsity  of  the  defend¬ 
ant’s  statement  in  the  affidavit  need  not  be  shown  by  direct 
evidence  but  may  be  shown  by  circumstantial  evidence. 

In  that  connection,  I  would  like  the  record  to  show  at 
this  time  that  in  submitting  to  your  Honor  requested  in¬ 
structions  on  circumstantial  evidence  we  only  submitted  that 
as  an  alternative,  after  your  Honor  had  already  indicated 
that  he  was  denying  our  requested  instructions  and  only 
direct  evidence  would  be  considered,  and  without  waiving 
the  request  that  only  direct  evidence  be  considered. 

[3373]  Further  we  would  like  to  object  to  the  failure  of 
the  Court  to  define  to  the  jury  the  overt  acts  of  the  defend¬ 
ant  on  which  the  jury  must  find  beyond  a  reasonable  doubt 
that  the  defendant  committed  with  respect  to  each  count, 
namely,  membership,  affiliation  and  support,  in  order  to 
find  the  defendant  guilty,  and  that  by  failing  to  state  to 
the  jury  the  necessary  overt  act  of  the  defendant  upon 
which  guilt  must  be  found,  it  leaves  it  to  the  jury  for  con¬ 
jecture  and  surmise. 

Finally,  the  Court’s  failure  to  define  what  membership 
is,  and  we  further  object  to  the  definitions  given  to  the 
jury  of  affiliation  and  support,  both  on  the  ground  that 
these  definitions  were  vague  and  inadequate  and  serve  as 
a  basis  for  or  a  guide  for  the  jury,  and  further  that  they 
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are  in  conflict  with  the  definition  given  to  those  terms,  the 
restricted  definition  given  to  those  terms  in  the  Douds 
case,  going  far  beyond  the  restrictions  given  in  the  Douds 
case. 

Finally,  one  other  point,  which  I  believe  may  have  been 
inadvertence  on  your  Honor’s  part,  but  which  I  wish  to 
bring  to  your  Honor’s  attention.  Your  Honor  stated  to 
the  jury  that  you  instructed  them  that  it  was  not  illegal 
to  be  a  member  of  the  Communist  Party  or  affiliated  with 
the  Communist  Party  or  support  it  on  August  30,  1950. 

Now,  it  seems  to  us  that  in  view  of  the  admitted 
[3374]  evidence  in  this  record  that  the  defendant  was  a 
member  prior  to  August  30,  1950,  that  that  phrase  should 
have  stated  on  that  date  or  any  other  date. 

It  was  just  inadvertence,  but  the  statement  of  not  being 
illegal  was  limited  solely  to  August  30,  and  we  would  like 
that  to  be  corrected,  that  it  was  legal  not  only  upon  that 
date,  but  upon  any  other  date. 

The  Court:  Very  well.  What  is  the  Government’s 
view? 

Mr.  Lowther:  I  don’t  think  the  last  objection  is  valid. 
It  is  not  pertinent  to  this  case.  Your  Honor  mentioned  that 
to  the  jury  that  August  30  was  the  focal  date.  The  jury 
is  not  concerned  with  the  legality  or  illegality  of  the 
Communist  Party  or  membership  or  affiliation. 

It  takes  on  an  aspect  of  emphasis  of  what  has  been 
said.  It  is  perfectly  clear  in  the  record  what  it  is. 

With  respect  to  membership,  I  have  a  note  that  your 
Honor  through  inadvertence  did  not  charge  on  the  ele¬ 
ments  of  membership.  That  is  my  recollection. 

The  Court:  Well,  will  you  get  that  instruction? 

Mr.  Lowther:  Yes,  sir.  Will  you  indulge  me  while  I 
get  that  instruction. 

Mr.  Marcantonio :  While  we  are  here,  may  I  also  state 
if  the  Court  please,  that  on  the  question  of  his  resigna- 
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tion,  I  respectfully  submit  your  Honor  should  state  [3375] 
that  past  membership  is  not  a  bar  to  his  resigning,  that 
that  is  a  matter  of  law,  in  signing  an  affidavit. 

Mr.  Lowther:  The  Government  objects  to  that. 

The  Court:  Well,  I  am  not  going  to  grant  that. 

Now,  I  have  the  instructions  in  a  Richardson  case, 
which  was  tried  in  this  Court  and  went  to  the  Circuit  Court 
of  Appeals,  and  the  action  of  the  District  Court  was 
affirmed. 

The  Court  in  that  case  stated  this : 

“What  is  a  member,  and  what  is  understood  by 
membership  in  the  Communist  Party? 

“Membership  in  the  Communist  Party  includes 
both  an  act  of  joining  the  Party,  or  otherwise  being 
accepted  as  a  member  by  it,  and  by  1  it’  I  mean  the 
Party,  and  the  exercise  of  material  privileges  and 
duties  between  the  organization  and  the  individual.” 

That  is  as  far  as  it  goes.  Beyond  that  it  says : 

“As  I  have  said  to  you,  proof  of  membership  in 
the  Communist  Party  at  any  one  time  during  the 
period  charged,  either  now  or  in  the  past,  will 
suffice.” 

That  is  not  involved  in  this  case. 

So  the  Court  would  be  willing  to  adopt  that : 

“Membership  in  the  Communist  Party  includes 
both  an  act  of  joining  the  Party,  or  otherwise  being 
accepted  as  a  member  by  it,  and  by  ‘it,’  I  mean  the 
Party,  and  the  exercise  of  material  privileges  and 
duties  between  the  organization  [3376]  and  the  indi¬ 
vidual.  9  9 

Mr.  Lowther:  No  objection  on  the  Government’s  part, 
your  Honor. 
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Mr.  Marcantonio :  We  object. 

The  Court:  What  is  that? 

Mr.  Marcantonio:  We  object  to  that.  We  think  that 
is  inadequate. 

The  Court:  The  Court  will  give  it  that  way.  All  right. 

The  other  objections  are  overruled. 

Mr.  Rein:  May  we  now  note  without  coming  back  to 
the  Bench  an  objection  to  that  charge  as  being  inadequate? 

The  Court :  That  objection  will  be  noted  and  the  objec¬ 
tion  is  overruled. 

Just  a  moment.  The  Court  went  on  further  to  say: 

“The  Court  will  instruct  you  that  membership 
in  a  voluntary  association  requires  two  intents,  the 
intent  on  the  part  of  the  person  to  become  a  member, 
and  the  intent  of  the  existing  membership  to  accept 
that  person.  If  you  find  that  either  of  these  intents 
have  not  been  proved  beyond  a  reasonable  doubt, 
of  course,  you  would  find  the  defendant  not  guilty. 
If  you  find  that  it  has,  and  believe  it  beyond  a  rea¬ 
sonable  doubt,  then  you  will  return  a  verdict  of 
guilty.” 

Mr.  Lowther:  The  Government  has  no  objection  to 
[3377]  that  language. 

Mr.  Marcantonio:  We  also  say  that  is  inadequate,  if 
the  Court  please. 

The  Court:  Then  the  Court  stated: 

“With  respect  to  membership,  as  the  Court  has 
said  to  you,  that  may  be  proved  either  directly  or 
circumstantially,  and  you  as  jurors  and  triers  of  the 
fact  have  the  right  to  draw  reasonable  inferences 
from  the  testimony  you  have  heard.” 

Mr.  Marcantonio:  Your  Honor  has  covered  that.  You 
stated  that  on  circumstantial — 
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Mr.  Lowther :  It  is  perfectly  permissible  in  the  instruc¬ 
tion  on  membership  to  call  that  to  the  jury’s  attention. 

Mr.  Marcantonio :  I  submit  it  is  repetitious  and  would 
be  prejudicial  in  this  matter.  You  have  covered  the  matter 
on  circumstantial  evidence. 

i  Mr.  Lowther :  You  covered  the  matter  of  circumstantial 
evidence  with  reference  to  affiliation  and  support. 

Mr.  Marcantonio:  And  membership. 

The  Court :  I  will  give  the  whole  thing  as  it  was  given 
before. 

i  Mr.  Marcantonio:  We  object  to  the  repetition  of  the 
circumstantial  evidence  charge  as  prejudicial. 

1  The  Court:  The  objection  is  noted  and  the  objection 
[3378]  is  overruled. 

(Thereupon  counsel  resumed  their  places  in  the  court¬ 
room  and  the  following  occurred:) 

i  The  Court:  Ladies  and  gentlemen  of  the  jury,  counsel 
has  raised  the  point  that  the  Court  has  not  included  in  its 
instructions  its  instruction  with  respect  to  what  constitutes 
membership,  and  he  Court  will  now  give  you  an  additional 
instruction,  which  will  be  included  and  considered  by  you 
in  connection  with  all  the  instructions  given  you  and  given 
the  same  weight  and  to  be  followed  in  the  same  way  in 
every  respect. 

The  Court  instructs  you  as  follows:  Membership  in 
the  Communist  Party  includes  both  an  act  of  joining  the 
Party,  or  otherwise  being  accepted  as  a  member  by  it — 
and  by  “it,”  I  mean  the  Party — and  the  exercise  of  material 
privileges  and  duties  between  the  organization  and  the 
individual. 

Membership  in  a  voluntary  association  requires  two 
intents,  the  intent  on  the  part  of  the  person  to  become  a 
member,  and  the  intent  of  the  existing  membership  to 
accept  that  person.  If  you  find  that  either  of  these  intents 
has  not  been  proved  beyond  a  reasonable  doubt,  of  course, 
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you  would  find  the  defendant  not  guilty.  If  you  find  that 
it  has,  and  believe  it  beyond  a  reasonable  doubt,  then  you 
will  return  a  verdict  of  guilty  on  count  one. 

[3379]  With  respect  to  membership,  as  the  Court  has 
said  to  you,  that  may  be  proved  either  directly  or  circum¬ 
stantially,  and  you  as  jurors  and  triers  of  the  facts  have 
the  right  to  draw  reasonable  inferences  from  the  testimony 
you  have  heard. 

Although  this  last  instruction  was  given  to  you  sepa¬ 
rately,  it  is  to  be  considered  as  having  the  same  weight  as 
all  other  instructions  and  no  emphasis  is  placed  upon  it 
by  the  Court  because  of  the  fact  that  it  was  given  sepa¬ 
rately,  and  the  Court  has  instructed  you,  and  the  Court 
re-instructs  you  that  you  are  to  consider  all  the  instruc¬ 
tions.  Bear  that  in  mind. 

You  will  now  retire  to  deliberate. 

(Thereupon  at  11:15  o’clock  a.  m.,  the  jury  retired  to 
deliberate  upon  its  verdict.) 


[3380]  (At  11:35  o’clock  a.  m.  the  following  occurred  in 
the  chambers  of  Judge  McLaughlin:) 

Mr.  Marcantonio:  The  clerk  informed  us  upon  our 
inquiry  that  the  jury  had  requested — what  exhibits? 

The  Deputy  Clerk :  Government  Exhibit  No.  11  and  13, 
and  Defendant’s  Exhibits  8,  9  and  10. 

No.  11  was  the  passport  application  and  13  was  the 
Fur  and  Leather  Workers  statement  by  Mr.  Gold.  8,  9 
and  10  were  the  letter  and  receipts. 

Mr.  Marcantonio :  With  respect  to  Exhibit  11,  the  pass¬ 
port  application,  when  it  was  offered,  your  Honor  finally 
decided  to  let  it  in  solely  for  the  purpose  to  show  he  did 
apply  for  a  passport. 

I  submit  that  the  contents  of  the  application  are  inad¬ 
missible.  I  don’t  believe  that  your  Honor  admitted — that 
the  contents  were  admitted. 
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However,  the  jury  now  has  those  contents  and  we  ask 
your  Honor  to  instruct  the  jury  to  disregard  the  contents 
and  instruct  them  that  the  application  had  been  admitted 
only  for  the  purpose  of  showing  defendant  applied  for  a 
passport,  and  we  so  move. 

The  Court :  I  do  not  have  any  independent  recollection 
of  the  circumstances  of  the  admission.  If  you  can  indicate 
them  to  me  in  the  record,  and  as  substantiated  in  the  rec¬ 
ord,  I  will  give  an  instruction  on  it. 

[3381]  What  is  the  Government’s  position! 

Mr.  Lowther:  It  is  this:  The  jury  asked  for  certain 
exhibits,  and  the  Government  has  no  objection  to  them 
seeing  the  exhibits.  Any  instruction  by  the  Court  now  as 
to  those  exhibits  is  not  called  for.  The  jury  has  been  given 
adequate  and  full  instructions  as  to  the  law  of  the  case, 
and  any  further  instructions  on  any  specific  exhibits  will 
only  tend  to  accentuate  or  de-accentuate  in  the  minds  of 
the  jury  those  exhibits. 

They  are  entitled  to  them.  The  whole  passport  appli¬ 
cation  was  read  to  the  jury.  If  they  want  to  see  it,  there 
is  no  reason  for  the  Court  to  instruct  on  it. 

The  Court:  Was  it  read  to  the  jury! 

Mr.  Lowther:  It  certainly  was,  your  Honor. 

The  Court:  I  think  there  was  some  question  about  it 
during  the  course  of  the  argument. 

i  Mr.  Lowther:  There  was  some  question  about  it,  and 
I  state  unequivocally  that  the  whole  thing  was  read  to  the 
jury.  I  remember  reading  it  myself. 

1  Mr.  Marcantonio:  There  is  no  question  about  it  being 
read  to  the  jury,  but  then  your  Honor  in  colloquy  with  us — 
I  can’t  find  it  offhand,  I  would  have  to  search  for  it,  but 
the  ruling  was  that  the  only  reason  you  allowed  it  in  was 
because  it  would  show  that  the  defendant  did  apply  for  a 
passport. 
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[3382]  Mr.  Lowther:  Well,  if  the  Court  please,  that 
still  doesn’t  impose  upon  the  Court  any  duty  or  obligation 
to  further  charge  the  jury  with  respect  to  the  passport  ap¬ 
plication.  If  the  jury  wants  to  see  it,  they  are  perfectly 
entitled  to  see  it. 

Mr.  Marcantonio:  I  think  that  there  is  an  obligation 
upon  the  Court  to  instruct  the  jury  as  to  any  limitations 
for  which  any  document  has  been  admitted.  If  the  docu¬ 
ment  has  been  admitted  for  a  limited  purpose,  I  think  the 
jury  should  be  so  told. 

Mr.  Lowther:  If  the  Court  please,  I  respectfully  sug¬ 
gest  to  the  Court  that  this  case  and  the  law  of  the  case  has 
been  given  to  the  jury,  and  that  there  is  no  obligation  on  the 
Court  to  make  any  further  instructions  unless  and  until 
such  time  as  the  jury  requests  them,  and  that  to  do  so  is  not 
obligatory,  not  only  not  obligatory,  but  it  would  not  be  ac¬ 
cording  to  the  Court  practice.  The  Court  has  well  and 
fully  instructed  the  jury  in  your  charge  and  no  further 
instructions  are  needed  now. 

Mr.  Marcantonio :  This  was  an  unforeseen  development 
that  came  up  with  the  jury  requesting  a  document  which 
was  admitted  for  a  limited  purpose.  I  submit  that  since  the 
jury  has  that  document,  the  jury  should  be  told  for  what 
purpose  it  was  admitted. 

The  Court:  Well,  the  Court  is  not  going  to  call  [3383] 
the  jury  back  to  give  additional  instructions  on  the  point  at 
this  time.  In  other  words,  the  objection  of  the  defendant 
or  the  request  of  the  defendant — 

Mr.  Marcantonio:  The  motion. 

The  Court :  The  motion  of  the  defendant,  thank  you,  is 
denied,  and  the  motion  will  be  made  part  of  the  record,  and 
the  Court’s  ruling  will  be  indicated  so  that  the  record  will 
be  completely  protected. 

Mr.  Marcantonio:  Yes,  sir. 
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The  Court :  Thank  you,  gentlemen. 

(Thereupon  the  conference  in  chambers  was  concluded.) 

[3384]  (As  indicated  by  the  Court  in  the  conference  at 
the  Bench,  defendant’s  requested  instructions  to  be  incor¬ 
porated  in  the  record  are  as  follows:) 

*  *  * 

[3406]  (At  10:08  o’clock  p.  m.,  the  jury  returned  to  the 
courtroom  and  the  following  occurred:) 

The  Court:  Ladies  and  Gentlemen  of  the  Jury,  the 
Court  not  having  received  any  word  from  the  jury  that 
the  jury  has  arrived  at  a  verdict,  the  Court  assumes,  of 
course,  that  the  jury  has  not  arrived  at  a  verdict,  and 
consequently  the  time  has  come  for  the  Court  to  dismiss 
the  jury  for  the  night,  it  being  ten  o’clock,  and  it  being 
the  custom  of  this  Court  not  to  keep  a  jury  in  deliberation 
after  ten  o’clock  at  night. 

You  have  deliberated  since  11:15  this  morning,  with 
the  exception  of  the  time  taken  out  for  your  two  meals, 
and  the  Court  deems  that  a  sufficient  amount  of  delibera¬ 
tion  for  one  day.  Deliberations  should  occur  when  people 
are  not  worn  out,  not  in  such  mental  state  that  delibera¬ 
tion  is  difficult. 

Consequently,  the  Court  will  dismiss  you  for  the  night 
at  this  time,  and  in  doing  so,  the  Court  admonishes  you 
again,  and  this  the  Court  can  say  is  the  most  important 
admonition  in  point  of  time  and  circumstance  that  the 
Court  has  given  you  throughout  the  trial,  to  try  this  case 
solely,  ladies  and  gentlemen  of  the  jury,  on  the  evidence 
adduced  in  Court  from  the  witness  stand  and  under  the 
instructions  as  to  the  law  given  you  by  the  Court,  and  upon 
nothing  else — no  rumor,  no  speculation,  no  leaning,  bias  or 
prejudice,  for  or  [3407]  against  either  side  in  this  case. 
Try  this  case  strictly  in  accordance  with  your  oath  as 
jurors,  which  was  that  you  would  try  the  case  fairly  and 
entirely  upon  the  evidence  adduced  in  Court  by  the  wit- 
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nesses  and  under  the  instructions  as  to  the  law  given  you 
by  the  Court  and  upon  nothing  else. 

Therefore,  while  you  are  separated  tonight  and  when 
you  go  to  your  homes  do  not  suffer  yourselves,  do  not 
allow  yourselves  to  be  influenced  by  anything  you  see, 
hear,  or  read  outside  of  the  courtroom. 

Do  not  talk  about  this  case  with  anyone;  do  not  talk 
about  the  case  among  yourselves  while  you  are  outside  of 
the  courtroom;  do  not  talk  about  it  with  anyone  else;  and 
do  not  permit  anyone  else  to  talk  with  you  about  the  case. 
This  is  repetitious  but  it  is  important,  as  it  is  in  every  case, 
and  this  case  is  no  different  in  this  respect  than  any  other 
case.  If  anyone  seeks  to  talk  with  you  about  this  case, 
and  you  have  heard  me  say  this  before,  and  the  Court  is 
not  suggesting  anyone  will,  and  it  is  not  a  reflection  on 
either  side  that  this  instruction  is  given,  and  the  Court  is 
not  intimating  that  anyone  will  talk  with  you  or  attempt 
to  talk  with  you  about  it,  but  if  anyone  should  talk  with 
you  about  the  case  or  seek  to  talk  with  you  about  the  case, 
any  person,  by  telephone  or  in  any  other  way,  simply  say : 
I  am  on  the  jury ;  I  cannot  talk  about  the  case.  A  person 
might  attempt  to  talk  with  you  about  the  case  innocently, 
that  is  conceivable.  [3408]  If  you  do  that,  if  such  a  thing 
should  happen,  and  you  sav:  I  am  on  the  jury;  I  can’t 
talk  about,  and  that  is  all  there  is  to  it,  it  may  be  that  that 
will  be  the  end  of  it,  if,  indeed,  it  occurs  at  all. 

If,  however,  after  you  have  done  that,  any  person  seeks 
to  talk  with  you  about  the  case  and  persists  in  endeavor¬ 
ing  to  continue  to  talk  with  you  about  the  case,  then  it  is 
your  duty  to  report  that  incident  to  the  Court,  and  again, 
the  Court  is  not  suggesting  that  this  is  going  to  happen. 
So,  ladies  and  gentlemen  of  the  jury,  bear  in  mind  the 
admonition  the  Court  has  given  you.  Deliberate  with  a 
free,  open  mind,  without  bias  or  prejudice  for  or  against 
either  side.  Try  the  case  strictly  in  accordance  with  your 
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oath  as  jurors,  solely  upon  the  evidence  adduced  in  Court 
and  under  the  instructions  as  to  the  law  given  you  by  the 
Court.  Bear  that  admonition  in  mind. 

Now,  has  the  foreman  any  message  he  wishes  to  con¬ 
vey  to  the  Court  from  the  jury?  Any  requests? 

The  Foreman:  We  would  like  to  get  the  Webster’s 
Dictionary. 

The  Court:  You  may  be  seated.  Thank  you. 

The  Court  will  not  grant  that  request.  The  Court  has 
defined  the  terms  in  this  case.  The  Court  realizes  that 
that  request  is  made  in  good  faith. 

You  are  to  try  this  case  on  the  instructions  given  you 
by  the  Court.  You  recall  those  instructions.  Bear  them 
[3409]  in  mind.  The  dictionary  is  not  in  evidence  in  this 
case.  This  case  is  tried  in  accordance  with  the  rules  of 
evidence.  It  is  not  necessary  to  go  into  details  to  show  you 
how  unreasonable,  how  improper  it  would  be  for  the  Court 
to  turn  the  dictionary  over  to  the  jury.  With  all  respect 
to  the  jury  and  its  intelligence,  the  Court  is  unaware  as  to 
what  would  be  done  with  the  dictionary.  There  are  in¬ 
numerable  words  in  the  dictionary.  The  Court  cannot 
grant  that  request. 

So  try  this  case  on  the  instructions  which  the  Court 
gave  you.  The  Court  is  always  open  to  requests  if  you 
wish  to  make  them.  You  have  made  that  request,  and 
the  Court  respectfully  declines  that  request. 

You  will  now  be  permitted  to  disband  to  return  to  your 

homes,  and  the  Court  trusts  that  you  will  get  a  full  night’s 

rest  to  come  back  refreshed  in  the  morning  to  resume  your 

duties  as  jurors  under  your  oath  as  jurors  and  complete 

vour  deliberations. 

* 

(Thereupon  at  10:50  o’clock  p.  m.  an  adjournment  was 
taken  until  10  o’clock  a.  m.,  on  Friday,  April  2,  1954.) 
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[3410]  Friday,  April  2,  1954. 

•  •  • 

[3411]  Proceedings 

(The  jury  continued  its  deliberations.) 

(At  2:10  o’clock  p.m.,  the  jury  returned  to  the  Court¬ 
room  and  the  following  occurred:) 

The  Court :  The  Clerk  will  take  the  verdict. 

The  Deputy  Clerk:  Mr.  Foreman,  has  the  jury  agreed 
upon  a  verdict! 

The  Foreman:  We  have. 

The  Deputy  Clerk:  What  say  you  as  to  the  defendant 
Ben  Gold  on  Count  1? 

The  Foreman:  We  find  him  guilty  on  Count  1. 

The  Deputy  Clerk:  On  Count  2! 

The  Foreman:  Not  guilty  on  Count  2. 

The  Deputy  Clerk:  On  Count  3? 

The  Foreman:  We  find  him  guilty  on  Count  3. 

The  Deputy  Clerk :  Members  of  the  jury,  your  foreman 
says  you  find  the  defendant  Ben  Gold  guilty  on  Count  1,  not 
guilty  on  Count  2,  and  guilty  on  Count  3,  and  that  is  your 
verdict  so  say  you  each  and  all! 

The  Jury :  It  is. 

(No  member  of  the  jury  indicated  to  the  contrary.) 

•  • 
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i  [1]  Friday,  April  30,  1954. 

Proceedings  on  sentence  of  the  above-named  defend¬ 
ant  before  the  Hon.  Charles  F.  McLaughlin,  Judge,  at  2:15 
o’clock,  p.  m. 

Appearances : 

On  behalf  of  the  United  States: 

Joseph  A.  Lowther,  Esq.,  Special  Assistant  to  the 
Attorney  General. 

On  behalf  of  the  defendant: 

Vito  Marcantonio,  Esq.,  David  Rein,  Esq.,  and 
Harold  I.  Cammer,  Esq. 

•  •  * 

[2]  What  is  more,  if  the  Court  pleases,  the  character  of 
[3]  the  evidence  against  my  client  smacks  of  a  frame-up 
quality.  I  refer  to  the  people  who  testified  against  him 
as  experts,  men  who  were  definitely  not  only  biased  and 
prejudiced,  but  who  had  their  own  security  to  safeguard 
because  of  their  employment  with  the  Department  of  Jus¬ 
tice  that  was  prosecuting  my  client. 

So  much  in  brief  for  the  case.  I  do  not  want  to  prolong 
the  elements  involved  in  this  case.  We  have  argued  them 
at  great  length. 

However,  I  think  I  have  a  right  to  assume  that  your 
Honor  recognizes  the  sincerity  with  which  we  are  advocat¬ 
ing  our  position  in  this  case,  as  well  as  the  seriousness  of 
the  questions  involved  in  this  case,  both  as  to  law  and  as 
to  fact. 

As  to  my  client  himself,  when  I  opened  to  the  jury  and 
when  I  closed  to  the  jury  I  stated  that  my  client’s  life  is 
the  story  of  a  labor  union.  That  is  still  a  fact  now  that  he 
faces  your  Honor  for  sentence. 
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It  is  significant  that  not  a  single  member  of  this  union, 
numbering  almost  a  hundred  thousand,  could  be  brought 
here  to  testify  against  him.  This  was  due  not  to  any  lack 
of  enterprise  on  the  part  of  the  Department  of  Justice. 
They  combed  the  fur  market  and  the  leather  industry,  and 
combed  the  union  itself  to  try  to  obtain  a  single  witness 
who  would  testify  against  my  client 

[4]  This  was  not  because  of  any  fear  or  because  of  any 
political  adherence  to  the  Communist  Party,  because,  as 
your  Honor  well  knows,  the  President  himself  has  said 
there  are  only  twenty-five  thousand  Communists  in  the 
United  States,  and  this  union  has  a  membership  of  almost 
a  hundred  thousand. 

So  that  my  client  stands  before  your  Honor  as  one  who 
has  devoted  himself  and  dedicated  himself  to  the  better¬ 
ment  of  the  people  who  have  honored  him  with  the  presi¬ 
dency  of  that  union. 

As  for  advocacy  of  the  overthrow  of  government  by 
force  and  violence,  no  witness  has  testified  that  my  client 
ever  did.  Section  4  of  the  McCarran  Act  establishes  the 
proposition  that  mere  membership  in  the  past  of  my  client 
in  the  Communist  Party,  or  being  a  member  of  a  committee 
in  the  Communist  Party  in  the  past,  per  se,  does  not  make 
him  guilty  of  violating  any  statute. 

So  that  he  stands  here  as  one  who  has  done  nothing  else 
but  give  the  best  that  has  been  in  him  for  the  betterment 
of  the  men  and  women,  of  the  lives  of  the  men  and  women, 
and  the  standard  of  living  of  the  men  and  women  who 
work  for  a  living  in  these  United  States. 

The  Court :  The  Court  will  take  into  account,  give  con¬ 
sideration  to  the  statements  made  by  counsel  for  the  de¬ 
fendant.  This  is  a  case  which  was  tried  over  a  long  period 
[5]  of  time,  the  trial  consuming  six  weeks.  Counsel  for 
the  defendant  represented  the  interests  of  the  defendant 
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capably  throughout.  The  Court  does  not  have  in  mind  a 
case  in  which  every  safeguard  and  protection  was  zealously 
watched  and  assured  by  the  action  of  counsel  for  the  de¬ 
fendant  to  any  greater  extent  than  in  the  instant  case. 

Many  questions,  as  counsel  has  stated,  were  raised  in 
this  prosecution.  Many  questions  are  involved  in  the  rec¬ 
ord  in  this  case — questions  of  law,  and,  as  counsel  has 
stated,  questions  of  fact. 

The  Court  endeavored  to  the  best  of  the  Court’s  ability 
to  try  this  case  objectively  and  in  strict  accordance  with 
the  Court’s  oath  as  a  judge.  Every  question  was  consid¬ 
ered  by  the  Court  and  passed  upon  by  this  Court  to  the 
best  of  this  Court’s  ability. 

The  law,  as  the  Court  viewed  it,  which  was  applicable 
to  this  case,  was  applied  strictly  and  meticulously  by  this 
Court.  The  case  was  presented  to  the  jury  under  instruc¬ 
tions  which  were  very  carefully  worked  out  by  the  Court 
over  a  long  period  of  time,  the  entire  record  being  taken 
into  account,  and  all  of  the  authorities  which  were  appli¬ 
cable  to  the  legal  situations  being  examined  and  digested 
by  the  Court. 

The  Court  overruled  motions  of  the  defendant  for 
directed  verdict  during  the  course  of  the  trial  after  those 
motions  [6]  had  been  vigorously  presented  on  both  sides. 
And  at  the  conclusion  of  the  case  the  Court  considered  a 
motion  for  a  new  trial  and  a  motion  for  dismissal  or  ac¬ 
quittal  notwithstanding  the  verdict.  The  Court  gave  full 
consideration  to  all  the  questions  and  matters  presented, 
and  ruled  in  accordance  with  what  the  Court  deemed  to  be 
the  law. 

There  are  questions  of  law  in  this  case.  Counsel  is 
perfectly  correct  in  saying  it.  And  they  will,  no  doubt,  be 
the  subject  of  review  by  other  courts.  However,  the  duty 
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is  placed  upon  this  Court,  in  the  circumstances,  of  pro¬ 
nouncing  sentence.  And  the  Court  will  now  pronounce 
sentence,  having  in  mind  all  the  facts  and  circumstances 
which  the  Court  feels  should  be  taken  into  account  in  pro¬ 
nouncing  sentence. 

Therefore,  it  is  the  sentence  of  this  Court  as  to  Count 
No.  1  that  the  defendant  be  imprisoned  in  an  institution  of 
a  type  to  be  selected  by  the  Attorney  General  of  the  United 
States  or  one  of  his  duly-accredited  representatives  for  a 
period  of  not  less  than  one  nor  more  than  three  years. 

And  it  is  the  sentence  of  this  Court  as  to  Count  No.  2 
that  the  defendant  be  imprisoned  in  an  institution  of  a 
type  to  be  selected  by  the  Attorney  General  of  the  United 
States  or  one  of  his  duly-accredited  representatives  for  a 
period  of  not  less  than  one  nor  more  than  three  years. 

[7]  And  it  is  the  sentence  of  this  Court,  as  a  part  of  the 
sentence,  that  the  sentences  just  imposed  run  concurrently. 

Mr.  Lowther:  May  the  Government  be  heard  at  this 
time,  your  Honor? 

The  Court :  The  Government  may  be  heard. 

Mr.  Lowther :  At  this  time  the  Government  moves  that 
the  defendant  be  committed  after  the  imposition  of  sen¬ 
tence. 

Mr.  Marcantonio:  I  believe  your  Honor  said  “two” 
instead  of  “three”.  I  know  your  Honor  intended  to  say 
Count  3  instead  of  Count  2.  The  defendant  was  acquitted 
on  Count  2. 

The  Court :  If  the  Court  referred  to  Count  2,  the  Court 
was  in  error,  and  the  Court  appreciates  counsel’s  calling 
the  Court’s  attention  to  that  fact. 

The  sentences,  of  course,  are  as  to  the  two  counts  upon 
which  the  defendant  was  found  guilty,  namely,  Count  1  and 
Count  3,  and  the  sentences  pronounced  are  applicable  to 
those  two  counts — Count  1  and  Count  3.  Is  it  necessary 
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for  the  Court  to  repeat  the  sentence  in  order  to  make  it 
clear? 

Mr.  Marcantonio:  No,  sir. 

The  Court :  If  there  is  any  dispute  about  it  or  question 
about  it,  the  Court  will  do  so. 

Mr.  Marcantonio:  No,  sir. 

On  the  question  of  bail  pending  appeal,  the  defendant 
[8]  has  been  under  $10,000  bail.  I  didn’t  quite  hear  the 
application  made  by  the  prosecutor. 

The  Court :  The  application  of  counsel  for  the  Govern¬ 
ment  is  that  the  defendant  be  now  committed. 

Mr.  Marcantonio:  Well,  I  wish  to  repeat  with  regard 
to  that  application  what  I  have  heretofore  said  when  he 
made  a  similar  request  after  the  verdict  of  the  jury  came 
in.  It  is  purely  vindictive.  This  defendant  is  certainly  not 
going  to  run  away.  He  is  a  substantial  person.  His  record 
is  good.  And  the  questions  are  very  serious. 

And  I  ask  your  Honor  to  fix  the  same  bail  of  $10,000 
pending  appeal.  We  are  ready  to  file  the  appeal  immedi¬ 
ately. 

The  Court:  Is  it  your  intention  to  appeal? 

Mr.  Marcantonio :  Immediately,  sir,  as  soon  as  we  can 
get  down  stairs  to  the  Clerk’s  office. 

The  Court:  Counsel  for  the  defendant  has  announced 
that  it  is  his  intention  to  appeal  immediately.  As  the 
Court  has  stated,  there  are  substantial  questions  involved 
in  this  case.  The  Court  will  permit  the  defendant  to  re¬ 
main  on  bail  pending  appeal — bail  in  the  same  amount  as 
the  bail  which  has  existed  up  to  this  time — $10,000. 

Mr.  Marcantonio :  May  I  have  a  further  request,  your 
Honor,  that  the  defendant  may  be  permitted  to  remain  in 
my  custody  and  the  marshal  as  we  go  downstairs  to  file 
our  appeal  and  post  the  bail? 
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[9]  The  Court:  The  defendant  may  go  downstairs  in 
the  custody  of  counsel  and  the  marshal  for  the  purpose  of 
filing  appeal  and  posting  bond. 

Mr.  Marcantonio :  May  I  publicly  express  my  apprecia¬ 
tion  and  that  of  my  associates  for  the  extreme  courtesy 
that  your  Honor  has  extended  to  us  throughout  the  trial. 

(Thereupon,  the  instant  proceedings  were  concluded.) 


Reporter’s  Certificate 

Certified  to  be  the  official  transcript  of  proceedings 
indicated  in  U.  S.  v.  Ben  Gold,  Cr.  No.  1344-53,  Friday, 
April  30,  1954. 

Robert  I.  Thiel, 
Official  Reporter. 
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Post  Card — Front  and  Back. 
(See  opposite  ) 
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Registered  Receipt. 
(See  opposite  EG*  ) 
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August  24,  1950 

Gus  Hall,  National  Secretary 
Communist  Party,  U.  S.  A. 

35  East  12th  Street 
New  York,  N.  Y. 

Dear  Gus: 

I  am  herewith  submitting  my  resignation  from,  and 
severing  my  affiliation  with,  the  Communist  Party. 

Please  acknowledge  by  return  mail. 

Fraternally  yours, 

Ben  Gold. 
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Appeal  From  a  Judgment  of  the  United  States  District 
Court  for  the  District  of;  Columria 


Harold  I.  Cammer, 

tiled  Slates  Cr>\rt  of  Appeals  ®  East  40th  Street, 
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Joseph  Forer, 

~  &  133**  David  Rein, 

711  Fourteenth  Street,  N.  W., 
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clerk  Attorneys  for  Appellant. 

Vern  Countryman, 

New  Haven,  Connecticut, 

of  Counsel. 
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Questions  Presented 

In  a  prosecution  for  the  filing  of  a  false  affidavit  under 
section  9(h)  of  the  Labor  Management  Relations  Act, 
charging  that  the  falsity  consisted  in  denying  present 
membership  in  the  Communist  Party  and  present  support 
of  an  organization  teaching  the  forcible  overthrow  of  the 
government : 

1.  'Whether  a  judgment  of  acquittal  is  required  for  the 
insufficiency  of  the  evidence  when  it  is  undisputed  that 
prior  to  executing  and  filing  the  affidavit  the  accused,  who 
had  been  an  avowed  member  of  the  Communist  Party,  made 
a  written  resignation  of  membership  in  the  Communist 
Party,  and  there  is  no  evidence  that  subsequent  to  the 
resignation  he  had  any  dealings  or  relations  with  the 
Communist  Party  or  in  any  way  supported  it. 

2.  Whether  various  evidence  is  admissible  including :  in¬ 
flammatory  and  remote  evidence  offered  to  “ prove’ ’  that  the 
accused,  as  he  conceded  before  and  at  trial,  had  been  a 
long-time  member  of  the  Communist  Party  prior  to  his 
resignation  therefrom;  inflammatory  and  remote  evidence, 
not  linked  to  the  accused,  offered  to  prove  the  nature  of 
the  Communist  Party;  evidence  of  activities  and  beliefs  of 
the  accused  which  had  no  relation  to  membership  in  or 
support  of  the  Communist  Party;  various  opinion  testi¬ 
mony,  including  opinion  to  the  effect  that  the  accused’s 
announcement  of  his  resignation  from  the  Communist 
Party  was  a  reaffirmation  of  membership  therein,  that 
members  of  the  Communist  Party  cannot  resign  there¬ 
from,  and  that  mention  of  the  accused’s  name  without  abuse 
in  the  Daily  Worker  showed  that  he  was  a  member  of  the 
Communist  Party. 

3.  Whether  the  accused  must  be  permitted  to  impeach 
the  prosecution’s  ‘‘expert”  opinion  testimony  by  intro¬ 
ducing  evidence  of  the  “expert’s”  bad  reputation  for 
veracity  and  as  an  “expert”. 


II 


4.  Whether  the  accused  is  unfairly  convicted  by  virtue 
of  the  prosecutor’s  misconduct  in  informing  the  jury  that 
the  accused’s  chief  counsel  had  represented  the  Communist 
Party;  in  representing  to  the  jury  that  appellant  had  many 
years  before  lied  on  a  passport  application;  in  delivering 
an  inflammatory  summation  which  stressed  the  evil  nature 
of  the  Communist  Party,  the  bad  character  of  the  accused 
by  virtue  of  his  former  membership  in  the  Communist 
Party,  and  the  claim  that  the  program  of  the  Communist 
Party  endangered  the  personal  welfare  and  safety  of  the 
jurors. 

5.  Whether  the  accused  is  unfairly  convicted  where 
(a)  during  the  trial  an  FBI  agent  communicated  with  mem¬ 
bers  of  the  jury  or  their  families,  so  as  to  give  the  jurors 
the  impression  that  they  were  being  investigated  to  deter¬ 
mine  if  they  had  received  Communist  propaganda  or  were 
involved  in  jury  tampering,  such  communications  having 
been  in  no  way  caused  or  justified  by  any  action  of  the 
accused  or  his  counsel;  and  (b)  the  trial  court  interrogated 
all  the  jurors  during  the  trial  with  respect  to  the  effect  on 
them  of  the  FBI  investigation. 

6.  Whether  a  hearing  on  unauthorized  communications 
with  jurors  must  be  held  in  the  presence  of  the  accused. 

7.  Whether  the  perjury  rules  of  evidence  must  be 
applied. 

8.  Whether  the  accused  must  be  afforded  a  hearing  to 
demonstrate  that,  in  accordance  with  his  offer  of  proof, 
government  employees  on  the  grand  jury  and  the  petit 
jury  are  biased  as  a  class. 

9.  Whether  the  accused  must  be  afforded  an  oppor-  ? 
tunity  to  interrogate  government  employees  on  the  grand 
jury  as  to  the  possible  influence  of  the  loyalty  and  security 
program  of  the  government  on  their  ability  to  act  impar¬ 
tially. 


10.  Whether  membership  in  the  Communist  Party  must 
be  determined  in  accordance  with  the  Party’s  membership 
requirements  or  according  to  the  mutual  exercise  of  unde¬ 
fined  “privileges  and  duties”. 

11.  Whether,  when  the  issue  is  whether  the  accused 
resigned  his  membership  in  the  Communist  Party,  the  trial 
court  is  obliged  to  instruct  the  jury  that  the  resignation 
may  be  effective  even  if  the  Communist  Party  has  a  rule 
against  resignations  and  whether  or  not  the  resignation  is 
followed  by  recriminations  between  the  accused  and  the 
Party. 

12.  Whether  the  trial  court  is  obliged  to  instruct  the 
jury  that  the  accused,  in  signing  the  9(h)  non-Communist 
affidavit,  did  not  represent:  (a)  that  he  disagreed  with  or 
opposed  the  Communist  Party;  or  (b)  that  he  would  not 
thereafter  participate  in  May  Day  celebrations  or  in  defense 
of  a  Smith  Act  defendant. 

13.  Whether  the  acts  which  allegedly  constitute  “sup¬ 
port”  as  used  in  section  9(h)  must  be  stated  in  the  indict¬ 
ment  and  in  the  instructions  to  the  jury. 

14.  Whether  the  word  “support”  as  used  in  section 
9(h)  is  limited  to  support  of  an  organization’s  advocacy 
of  forcible  overthrow  of  the  United  States  government. 

15.  Whether  the  trial  court  is  obliged  to  instruct  the 
jury  that  support  of  an  organization  that  teaches  the  over¬ 
throw  of  the  United  States  Government  by  force  may  not 
be  proved  by  evidence  showing  support  of  another  organi¬ 
zation  which  does  not  so  teach,  but  which  is  allegedly  con¬ 
trolled  by  the  former. 

16.  Whether  the  trial  court  must  instruct  the  jury  that 
to  convict  on  the  “support”  count,  it  must  find  that  the 
accused  knew  that  the  organization  taught  forcible  over¬ 
throw  of  the  government ;  and  whether  the  indictment  must 
allege  such  knowledge. 


IV 


17.  Whether  the  indictment  must  either  allege  that  the 
claimed  false  statement  was  material  or  set  forth  facts 
showing  materiality. 

18.  Whether,  when  the  government’s  witnesses  are  paid 
informers  for  the  Department  of  Justice,  the  trial  court 
must  instruct  the  jury  that  the  testimony  of  these  witnesses 
must  be  scrutinized  with  special  caution. 


INDEX 

PAGE 

Jurisdiction  .  1 

Statement  of  the  Case  .  1 

Appellant’s  past  membership  in  and  resignation 
from  the  Communist  Party .  3 

The  prosecution’s  case  .  6 

(1)  Evidence  offered  to  prove  appellant’s  past 

membership  .  9 

(2)  Evidence  offered  on  the  nature  and  char¬ 
acter  of  the  Communist  Party .  10 

(3)  The  “can’t  resign”  theory .  10 

(4)  “Aesopian”  language .  12 

(5)  Events  after  August  24,  1950  .  14 

The  FBI’s  communications  with  the  jury .  IS 

Statutes  Involved  .  26 

Statement  of  Points  .  27 

Summary  of  Argument .  28 

Argument  .  35 

I.  The  verdict  was  not  supported  by  the  evidence 
even  under  minimum  standards  of  proof.  The 
trial  court  committed  reversible  error  in  deny¬ 
ing  the  motions  for  judgment  of  acquittal  and 
for  judgment  n.  o.  v .  35 

II.  The  trial  court  erred  in  admitting  prosecution 

evidence  and  in  excluding  defense  evidence  . .  45 

A.  Inadmissibility  of  the  evidence  offered  to 

prove  appellant’s  past  membership  in  the 
Communist  Party .  45 

B.  Inadmissibility  of  evidence  offered  to  prove 

the  nature  of  the  Communist  Party’s  ad¬ 
vocacy  .  53 


•  • 

11 

PAGE 

C.  Inadmissibility  of  the  opinion  testimony  . .  57 

1.  The  opinion  testimony  on  Aesopian  lan¬ 
guage  .  58 

2.  The  other  opinion  testimony .  63 

D.  The  exclusion  of  relevant  evidence  offered 

by  the  appellant  .  65 

III.  The  appellant  did  not  receive  a  fair  trial _  67 

A.  The  misconduct  of  the  prosecutor .  67 

B.  The  FBI’s  communications  with  the  jurors 

and  the  ensuing  events .  71 

C.  The  presence  of  government  employees  on 

the  grand  and  petit  juries .  79 

IV.  The  jury  was  erroneously  instructed  .  86 

A.  The  instruction  on  membership .  86 

B.  The  refusal  to  instruct  on  resignation _  93 

C.  The  instruction  on  “support” .  99 

D.  The  perjury  rules  should  have  been  applied  107 

E.  The  instruction  on  informers .  Ill 

V.  The  indictment  was  insufficient .  113 

A.  The  failure  to  allege  materiality .  113 

B.  The  third  count  was  insufficient .  114 

Conclusion .  115 

Supplement  I — Additional  Matters  Relating  to  the 
Prosecution’s  Witnesses .  116 

Supplement  II — Affidavit  of  Dr.  Marie  Jahoda  in 
support  of  motion  below  for  a  hearing  respecting 
government  employees  on  the  grand  jury .  123 


Ill 


Table  of  Cases  and  Authorities  Cited 


Cases  : 


PAGE 


Allen  v.  Allen ,  52  App.  D.  C.  228,  185  Fed.  962  . .  Ill 

Allen  v.  United  States,  194  Fed.  664  (4th  Cir.) _  107 

American  Communications  Association  v.  Douds, 

339  U.  S.  382  . 3,  37,  88,  91,  94,  95, 101, 

102, 103, 104, 105, 114 

Atlantic  Coast  Line  R.  Co .  v.  Dixon,  207  F.  2d 


899  .  66 

Ballard  v.  United  States,  329  U.  S.  187 .  84 

Berger  v.  United  States,  295  U.  S.  78 .  71 

Bridges  v.  United  States,  199  F.  2d  811  (9th  Cir.) 

rev’d.  on  other  grounds  346  U.  S.  209  . 91, 118 

Brine  gar  v.  United  States,  338  U.  S.  160  .  49,  50 

Burge  v.  United  States,  26  App.  D.  C.  524  . 49,  50,  51 


Camilla  v.  United  States,  207  F.  2d  339  (6th  Cir.)  .  36,  44 

Carter  v.  Texas,  177  U.  S.  442  .  82 

Cassell  v.  Texas,  339  U.  S.  282  .  84 

Clark  v.  Dibble,  16  Wend.  (N.  Y.)  601 .  109 

Clayton  v.  United  States,  284  Fed.  537  (4th  Cir.)  .  107 

Colt  v.  United  States,  158  F.  2d  641  (5th  Cir.)  . .  48 

Connally  v.  General  Construction  Co.,  269  U.  S. 

385  .  106 

Cooper  v.  United  States,  App.  D.  C.  No.  11,877  . .  36, 44 

Coulter  v.  Stuart ,  2  Yerg.  (10  Tenn.)  225  .  110 

Crowley  v.  United  States ,  194  U.  S.  461 .  82 

Culwell  v.  United  States,  194  F.  2d  808  (5th  Cir.)  .  109 

Curley  v.  United  States,  81  App.  D.  C.  289,  160  F. 

2d  229  .  36 

Dalton  v.  United  States,  154  Fed.  461  (7th  Cir.)  . .  48 

Dennis  v.  United  States,  339  U.  S.  162  .  .76,  82,  83, 84,  85 

Dennis  v.  United  States,  341  U.  S.  494  .  17 

District  of  Columbia  v.  Clawans,  300  U.  S.  617  . .  Ill 

Emspak  v.  United  States,  91  App.  D.  C.  378,  203 


F.  2d  54  . 32,82,83,84 


IV 


PAGE 

Cases  (Cont’d): 

Farmer  v.  United  Electrical  Workers ,  - App. 

i  D.  C.  - ,  211  F.  2d  36,  cert.  den.  347  U.  S. 

943  .  84 

Fisher  v.  News-Journal  Co.,  26  Del.  Ch.  47,  21  A. 

2d  685  .  64 

First  National  Bank  of  Washington  v.  Texas ,  20 

Wall.  (87  U.  S.)  72  .  44,61 

Fletcher  v.  United  States ,  42  App.  D.  C.  53,  cert. 

■  den.  235  U.  S.  706  .  112 

Fletcher  v.  United  States ,  81  App.  D.  C.  306,  158 

F.  2d  321  .  65-6 

Frank  v.  Mangum ,  237  U.  S.  309  .  85 

Galloway  re  United  States ,  319  U.  S.  372  . 43,44,63 

Gassenheimer  v.  United  States ,  26  App.  D.  C.  432.  112 

Gitlow  v.  Kiely,  44  F.  2d  227  (S.  D.  N.  Y.) .  118 

Greenleaf  v.  Goodrich ,  11  Otto  (101  U.  S.)  278  -  59 

Hammer  v.  United  States ,  271  U.  S.  620  . 107,109 

Hammond  v.  United  States ,  75  App.  D.  C.  397, 

127  F.  2d  752  . 35,36,44 

Harris  v.  United  States ,  104  F.  2d  41  (8th  Cir.) . . .  113 

Henkel  v.  Varner ,  78  App.  D.  C.  197,  138  F.  2d 

934  . 60,61,62,64 

Herndon  v.  Lowry ,  301  U.  S.  242  .  106 

Hitchman  Coal  &  Coke  Co.  v.  Mitchell ,  245  U.  S.  229  56 

Hopt  v.  Utah,  110  U.  S.  574  .  79 

Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139 

U.  S.  551 .  61 

Irion  v.  Hyde,  110  Mont.  570, 105  P.  2d  666  .  44,  61 


Johnson  v.  State,  257  Ala.  644,  60  So.  2d  818 .  97 

Kammann  v.  United  States,  259  Fed.  192  (7th  Cir.)  48 
Kedroff  v.  St.  Nicholas  Cathedral,  344  U.  S.  94  . . .  102 

Keegan  v.  United  States,  325  U.  S.  478  .  49,  53 


Keeney  v.  United  States,  -  App.  D.  C.  - , 


No.  11,752 


47, 49,  50 


V 


PAGE 

Cases  (Cont’d): 

Kelly  v.  United  States ,  90  App.  D.  C.  125,  194  F. 

2d  150  .  112 

Kernpe  v.  United  States,  151  F.  2d  680  (8th  Cir.) . .  69 

Kenney  v.  Washington  Properties,  76  App.  D.  C. 

43,  128  F.  2d  612 .  60 

Kidwell  v.  United  States,  38  App.  D.  C.  566  .  66 

Knode  v.  Williamson,  84  U.  S.  586  .  65 

Kotteakos  v.  United  States,  328  U.  S.  750  .  56, 57 

Kubilius  v.  Hawes  Unitarian  Congregational 
Church,  322  Mass.  638,  79  N.  E.  2d  5 .  87 

Lametta  v.  New  Jersey,  306  U.  S.  451 .  93 

Latham  v.  United  States,  226  Fed.  420  (5th  Cir.)  . .  71 

Laughran  v.  Kelly,  8  Cush.  (62  Mass.)  199 .  109 

Lewis  v.  United  States,  146  IT.  S.  370  .  79 

Lovely  v.  United  States,  169  F.  2d  386  (4th  Cir.)  . .  69 

McAfee  v.  United  States,  70  App.  D.  C.  42,  105  F. 

2d  21 .  96 

McGinniss  v.  United  States,  256  Fed.  621  (2d  Cir.)  112 
McWhorter  v.  United  States,  193  F.  2d  982  (5th 

Cir.)  .  107 

Martin  v.  United  States,  75  App.  D.  C.  399,  127 

F.  2d  865  . 49,50,51,52,69 

Maryland  &  Virginia  Producers  Ass’n.  v.  United 

States,  85  App.  D.  C.  180,  193  F.  2d  907  _ 35,36,44 

Mattox  v.  United  States,  146  U.  S.  140  . 72,  73,  74 

Meadows  v.  United  States,  65  App.  D.  C.  275,  82  F. 

2d  881 .  96 

Michelson  v.  United  States,  335  U.  S.  469  .  69 

Moller  v.  Moller,  115  N.  Y.  466,  22  N.  E.  169 .  Ill 

Morford  v.  United  States,  339  U.  S.  259  .  32,84 

Morissette  v.  United  States,  342  U.  S.  246  .  114 

National  Bank  v.  Burkhardt,  10  Otto  (100  U.  S.) 

686  .  63 

Nelms  v.  United  States,  App.  D.  C.  No.  11,982  -  35 


VI 


PAGE 

Cases  (Cont’d): 

Partridge  v.  The  Insurance  Co.,  15  Wall  (82  U.  S.) 

573  .  59 

People  v.  Carmen ,  36  Cal.  2d  768,  228  P.  2d  818  . .  97 

People  v.  Loris,  131  App.  Div.  127,  115  N.  Y.  S. 

236  . 66,111 

People  v.  Sharp,  107  N.  Y.  427  .  61 

Phair  v.  United  States,  60  F.  2d  953  (3rd  Cir.)  . . .  107 

Pinkerton  v.  United  States,  328  U.  S.  640  .  56 

Pooley  v.  Dutton,  165  la.  745,  174  N.  W.  154 _  48 

Potter  v.  United  States,  155  U.  S.  438  .  114 


Quinn  v.  United  States,  91  App.  D.  C.  344,  203  F. 


2d  20 .  83 

Radomsky  v.  United  States,  180  F.  2d  781  (9th  Cir.)  107 
Railton  v.  United  States,  127  F.  2d  691  (5th  Cir.)  . .  69 

Remmer  v.  United  States,  347  U.  S.  227  . 72,  75,  78 

Rex  v.  Davies,  1  K.  B.  435  .  85 

Rex  v.  Hardy,  24  How.  St.  Tr.  199 .  41-2 

Richardson  v.  United  States,  150  F.  2d  58  (6th 

Cir.) . 71,112 

Richardson  v.  United  States, - App.  D.  C. - , 

208  F.  2d  41  .  88-9 


Rolland  v.  United  States,  200  F.  2d  678  (5th  Cir.), 

cert.  den.  345  U.  S.  964  .  113 

Roundtree  v.  Smith,  108  U.  S.  269  .  63 

Ryan  v.  United  States,  89  App.  D.  C.  328,  191  F. 

2d  772  cert.  den.  sub  nom.  Duncan  v.  United 
States,  342  U.  S.  928  . 72,73,74,78 


Sanchez  v.  United  States,  134  F.  2d  279  (1st  Cir.) 


cert.  den.  319  U.  S.  768  .  113 

Schmeider  v.  Barney,  113  U.  S.  645  .  61 

Screws  v.  United  States,  325  U.  S.  91  . 90, 93, 114 

Shepard  v.  United  States,  290  U.  S.  96  . 49,  51,  52 

Simmons  v.  United  States,  92  App.  D.  C.  122,  206 
F.  2d  427  . 52,62,64 


Skuy  v.  United  States,  261  Fed.  316  (8th  Cir.)  . .  71 


VII 


PAGE 

Cases  (Cont’d): 

Smith  v.  United  States ,  173  F.  2d  181  (9th  Cir.)  . .  69 

Sopwith  v.  Sopwith ,  4  Sw.  &  Jr.  243, 164  Eng.  Rep. 


1509  .  Ill 

Sparf  v.  U nited  States,  156  U.  S.  51 .  57 

Spruil  v.  Cooper,  16  Ala.  791  . 109, 110 

State  v.  Greenleaf,  71  N.  H.  606,  54  Atl.  38 .  66 

State  v.  Wenzel,  72  N.  H.  396,  56  Atl.  918 .  48 

Stone  v.  United  States,  113  F.  2d  70  (6th  Cir.)  .72,  73,  74 
Sunderland  v.  United  States,  19  F.  2d  202  (8th 
Cir.) .  72 


Swafford  v.  United  States ,  25  F.  2d  581  (8th  Cir.)  .  66 


Tatum  v.  United  States,  88  App.  D.  C.  386,  190  F. 

2d  612  .  96, 97 

Teese  v.  Huntington,  64  U.  S.  2 .  66 

Terry  v.  United  States,  131  F.  2d  40  (8th  Cir.)  . . .  113 

Todorow  v.  United  States,  173  F.  2d  439  (9th  Cir.) 

cert.  den.  337  U.  S.  925  . 110, 113 

Traders’  Mutual  Life  Ins .  Co.  v.  Humphrey,  109  Ill. 

App.  246  .  87 

United  States  v.  Barra,  149  F.  2d  489  (2d  Cir.)  . .  113 

United  States  v.  Britton,  107  U.  S.  665  .  114 

United  States  v.  Capital  Traction  Co.,  34  App. 

D.  C.  592  .  106 

United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  81  .  106 

United  States  v.  Crittenden,  24  F.  Supp.  84 
( 0 .  0§  INf*  ^7. )  113 

United  States  v.  Cruikshank,  92  U.  S.  542  . 90, 114 

United  States  v.  Dennis,  183  F.  2d  201  (2d  Cir.) 

aff’d  341  U.  S.  494  . 56,112 

United  States  v.  Five  Gambling  Devices,  345  U.  S. 

441 .  114 

United  States  v.  Goldstein,  168  F.  2d  666  (2d 

Cir.) .  107 

United  States  v.  Guido,  161  F.  2d  492  (3d  Cir.) -  57 

United  States  v.  Harriss,  347  U.  S.  612 .  88 


Vlll 


PAGE 

Cases  (Cont’d): 

United  States  v.  Hess,  124  U.  S.  483  .  114 

United  States  v.  Konovsky,  202  F.  2d  721  (7th 

Cir.)  .  49,50 

United  States  v.  Lattimore , - App.  D.  C. - , 

Xo.  11S49,  decided  July  8,  1954  . 90,106,115 

United  States  v.  Marine,  84  F.  Supp.  785  (D. 

Del.) . 72,73,75 

United  States  v.  Mat  singer,  191  F.  2d  1014  (3d  Cir.)  36 
United  States  v.  Mellon ,  96  F.  2d  462  (2d  Cir.) 

cert.  den.  304  U.  S.  586  .  113 

United  States  v.  Nessanbautn,  205  F.  2d  93  (3d  Cir.)  108 
United  States  v.  Neff ,  212  F.  2d  297  (3d  Cir.)  .  .45,  92, 107 

United  States  v.  Otto,  54  F.  2d  277  (2d  Cir.) -  107 

United  States  v.  Palese,  133  F.  2d  600  (3d  Cir.)  . .  107 

United  States  v.  Presser ,  99  F.  2d  819  (2d  Cir.)  . .  113 

United  States  v.  Provoo,  -  F.  2d  -  (2d 

Cir.)  . 49,51 

United  States  v.  Pugliese,  153  F.  2d  497  (2d  Cir.)  56 
United  States  v.  Rakes,  74  F.  Supp.  645  (E.  D. 

Va.)  . 72,73,75 

United  States  v.  Reimer ,  79  F.  2d  315  (2d  Cir.)  87 
United  States  v.  Remington,  191  F.  2d  246  (2d  Cir.) 

cert.  den.  343  U.  S.  907  . 91,107 

United  States  v.  Robinson,  259  Fed.  685  (S.  D. 

X.Y.) .  108 

United  States  v.  Rumeley,  345  U.  S.  41 .  88 

United  States  v.  Spaulding,  293  U.  S.  498  .  62 

!  United  States  v.  Valenti ,  207  F.  2d  242  (3d  Cir.)  . .  113 

United  States  v.  White,  69  F.  Supp.  562  (D.  C.  Cal.)  113 

United  States  v.  Wood,  14  Pet.  (39  IT.  S.)  430  _  107 

United  States  ex  rel  McCann  v.  Thompson,  144  F. 


2d  604,  cert.  den.  323  U.  S.  790  .  82 

U .  S.  Industrial  Chemicals ,  Inc .  v.  Carbide  and 
Carbon  Chemicals  Corp.,  315  U.  S.  668  .  61,  62 

Viereck  v.  United  States,  318  U.  S.  236  .  71 

Weiler  v.  United  States,  323  IT.  S.  606  . 107,108 


IX 


PAGE 

Cases  (Cont’d): 

Wesson  v.  United  States ,  164  F.  2d  50  (8th  Cir.)  60,  62 
Wheaton  v.  United  States ,  133  F.  2d  522  (8th  Cir.)  72,  74 

Williams  v.  North  Carolina ,  317  U.  S.  287  .  98 

Williams  v.  United  States ,  76  App.  D.  C.  299,  131 

F.  2d  21 .  91 

Winans  v.  New  York  &  Erie  R .  R .,  21  How.  (62 

U.  S.)  88 .  59 

Winters  v.  Neiv  York,  333  IT.  S.  507  . 93, 106 

Wolf  v.  United  States,  259  Fed.  388  (8th  Cir.)  . .  48 

Woodbeck  v.  Keller,  6  Cow.  (N.  Y.)  118 . 109, 110 

Zinkhan  v.  District  of  Columbia,  50  App.  D.  C. 

312,  271  Fed.  542  .  49 

Statutes  : 

District  of  Columbia  Code  §  11-306  .  1 

Executive  Order  10450  .  80 

Labor  Management  Relations  Act,  1947,  §  9(h),  61 

Stat.  146,  29  U.  S.  C.  §  159(h) . 1,  29,  37,  38,  94,  95, 

100, 101, 102, 103, 114 

18  U.  S.  Code  §  1001,  62  Stat.  749  . 2,  26, 102, 113, 114 


28  U.  S.  Code  §  1291  .  1 

28  U.  S.  Code  §  1294  .  1 

United  States  Constitution,  Art.  I,  §  9,  Cl.  3 .  94 


Miscellaneous  : 

Alsop,  Matter  of  Fact ,  New  York  Herald  Tribune, 

July  2,  1954,  Washington  Post  and  Times- 
Herald,  July  11,  1954  . 120,122 

Chafee,  Spies  into  Heroes,  174  Nation  618  (1952), 

June  28,  1952  .  112 

Congressional  Record,  Vol.  93,  80th  Cong.,  1st 
Sess . 92,  93, 100, 101 


PAGE 


Miscellaneous  (Cont’d): 

Constitution  of  the  Communist  Party,  Art.  Ill, 

Sec.  2  (1948)  . 6,66,  S6 

Donnelly,  Judicial  Control  of  Informants ,  Spies , 

Stool  Pigeons ,  And  Agents  Provocateurs  (1951), 

60  Yale  L.  J.  1091  .  112 


Donner,  The  Informer  (1954)  178  Nation  298, 


April  10,  1954  .  112 

Ernst  and  Loth,  Report  on  the  American  Com¬ 
munist  (Holt,  1952)  .  40 

Golat,  The  Informer:  His  Role  in  The  Breakdown 
of  The  Government,  (1954)  77  N.  J.  L.  J.  #37, 
p.  1  .  112 

The  Holy  Bible,  Ninth  Commandment  and  Psalms 
XXIV .  108 

H.  K.  3020,  80th  Cong.,  1st  Sess .  92 

Lenin,  Imperialism  .  58 

May,  Constitutional  History  of  England  (1863)  . .  Ill 

Merson,  My  Education  in  Government,  The  Re¬ 
porter,  Oct.  7, 1954,  p.  15  (Vol.  11,  #6) .  80 

New  York  Journal- American,  July  6,  1954  .  120 

New  York  State  Bar  Bulletin,  Vol.  24:  pp.  218-220, 

July,  1952  .  67 

Report  on  Representation  of  Unpopular  Causes, 
presented  to  Stated  Meeting  of  the  Association 
of  the  Bar  of  the  City  of  New  York,  Jan.  20, 

1954  .  67 

S.  1126,  80th  Cong.,  1st  Sess .  100 

Swift,  Gulliver9 s  Travels  (Everyman’s  Library)  42 


Wigmore,  Evidence  (3rd  ed.,  1940)  .  .56, 59,  60,  64,  66, 108 


Knifed  States  (Emtrt  of  Appeals 

For  the  District  of  Columbia  Circuit 

No.  12,352 

- o - 

Ben  Gold, 
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v. 


United  States  of  America, 

Appellee. 


Appeal  From  a  Judgment  of  the  United  States  District 
Court  for  the  District  of  Columbia 

- o - 


BRIEF  FOR  APPELLANT 


Jurisdictional  Statement 


This  is  an  appeal  from  a  judgment  (A.  75) 1  of  the 
United  States  District  Court  for  the  District  of  Columbia 
convicting  the  appellant  on  two  counts  of  a  three-count 
indictment  which  charged  violation  of  18  U.  S.  Code,  sec¬ 
tion  1001  (A.  1-3).  Jurisdiction  below  was  based  on  section 
11-306  of  the  District  of  Columbia  Code.  Jurisdiction  of 
this  Court  is  conferred  by  28  U.  S.  Code,  sections  1291 
and  1294. 


Statement  of  the  Case 

Section  9(h)  of  the  Labor  Management  Relations  Act, 
1947,  61  Stat.  143, 146,  29  U.  S.  C.  159(h),  commonly  known 
as  the  Taft-Hartley  Act,  provides  that  a  labor  organization 
shall  not  have  access  to  the  processes  of  the  National  Labor 
Relations  Board  unless  there  is  filed  annually  an  affidavit 
by  each  of  its  officers  “that  he  is  not  a  member  of  the 
Communist  Party  or  affiliated  with  such  party,  and  that 
he  does  not  believe  in,  and  is  not  a  member  of  or  supports 
any  organization  that  believes  in  or  teaches,  the  overthrow 
of  the  United  States  Government  by  force  or  by  any  illegal 
or  unconstitutional  methods.” 

The  appellant  was,  and  for  seventeen  years  had  been, 
president  of  the  International  Fur  and  Leather  Workers 
Union  of  United  States  and  Canada  (hereinafter  called  the 
Union)  (A.  1780,  1855).  On  August  29,  1950  he  executed, 
and  on  August  30,  1950  he  filed  with  the  National  Labor 
Relations  Board,  an  affidavit  in  the  terms  of  section  9(h) 
(GX  1 ;  A.  170-1). 

1  “A.”  references  are  to  the  Appendix  to  Appellant's  Brief. 
“Tr.”  references  are  to  the  typewritten  transcript,  “GX"  references 
to  the  government’s  exhibits,  and  “DX”  references  to  the  appellant’s 
exhibits. 
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The  indictment,  charging  violation  of  the  false  state¬ 
ments  act,  18  U.  S.  C.  1001,  alleged  that  the  appellant  knew 
that  this  affidavit  was  false  in  three  respects,  in  that  at  the 
time  he  executed  the  affidavit  he  was  in  fact  a  member  of 
the  Communist  Party  (first  count),  affiliated  with  the  Com¬ 
munist  Party  (second  count),  and  supported  an  organiza¬ 
tion  that  taught  the  overthrow  of  the  United  States  Gov¬ 
ernment  by  force,  namely,  the  Communist  Party  (third 
count)  (A.  1-3).  The  jury  acquitted  appellant  on  the  sec¬ 
ond  count  (affiliation)  (A.  59). 

The  indictment  did  not  charge  any  falsity  in  the  belief 
portion  of  the  affidavit. 

The  indictment  alleged  that  the  appellant  was  president 
of  the  Union  and  that  he  filed  the  affidavit  ‘  ‘  in  a  matter 
within  the  jurisdiction  of  the  National  Labor  Relations 
Board.”  It  contained  no  other  allegations  as  to  the  func¬ 
tion  or  materiality  of  the  affidavit. 

Thirteen  members  of  the  indicting  grand  jury  were  em¬ 
ployees  of  the  United  States  government.  The  appellant 
filed  a  motion  for  a  hearing  on  the  qualifications  of  these 
grand  jurors  together  with  an  offer  to  prove  that  govern¬ 
ment  employees  as  a  class  were  and  appeared  to  be  biased 
for  the  purposes  of  the  particular  case.  The  motion  also 
asserted  that  the  hearing  was  desired  so  that  appellant 
might  have  an  opportunity  to  develop,  by  interrogation  of 
the  government  employees  on  the  grand  jury,  the  existence 
of  actual  bias  on  their  part  against  the  appellant  (A.  13-4, 
16-21).  The  motion  was  denied  (A.  23). 

i  At  the  opening  of  the  trial  appellant  moved  to  exclude 
government  employees  from  the  petit  jury  and  to  have  a 
hearing  on  their  qualifications.  He  renewed  his  offer  of 
proof  relating  to  the  bias  of  government  employees.  The 
motion  was  denied  (Tr.  9-10A).  Five  government  employ¬ 
ees  and  the  wife  of  a  government  employee  sat  on  the  petit 
jury  (A.  80,  92-5,  Tr.  42-4A,  51A,  101A). 
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The  court  below  ordered  the  government  to  specify  in 
a  bill  of  particulars  the  acts  of  the  appellant  on  which  the 
government  would  rely  to  show  the  appellant’s  affiliation 
with  and  support  of  the  Communist  Party  (A.  23).  The 
particulars  furnished  by  the  government  (A.  30-3)  made 
no  distinction  between  acts  which  would  show  “affiliation” 
and  acts  which  would  show  “support”.  The  court  below 
denied  appellant’s  motion  for  a  further  bill  of  particulars 
showing  which  items  related  to  “affiliation”  and  which  to 
“support”  or,  in  the  alternative,  that  the  third  count  be 
dismissed  for  redundancy  (A.  34-5,  42-3). 

The  trial  court  denied  various  motions  for  a  mistrial 
(A.  139,  144,  167-8,  843-5,  1029,  1264,  1317,  1620,  2175),  and 
motions  to  dismiss  the  indictment  (A.  4-7),  for  judgment 
of  acquittal  (A.  167,  1741-4,  2087-8),  for  judgment  notwith¬ 
standing  the  verdict  (A.  60-71)  and  for  arrest  of  judgment 
(A.  74). 

Appellant’s  Past  Membership  in  and  Resignation 
From  the  Communist  Party: 

For  about  30  years  prior  to  August  24,  1950  the  appel¬ 
lant  w’as  a  member  of  the  Communist  Party.  This  member¬ 
ship  he  openly  avowed,  and  it  was  well  known  to  the  public 
(GX  13;  A.  253,  626,  642, 1451, 1896, 1951, 1990, 1998,  2070-1, 
2078,  2080,  2085). 

The  Taft-Hartley  Act  was  enacted  in  1947.  At  its  bi¬ 
annual  convention  in  May  1948,  the  Union  voted  not  to 
comply  with  section  9(h)  (A.  1903,  1988-9).  On  May  8, 
1950,  the  Supreme  Court  sustained  the  constitutionality  of 
the  section  “as  herein  construed”.  American  Communi¬ 
cations  Association  v.  Douds,  339  U.  S.  382,  at  415.  At  the 
Union’s  1950  convention,  held  that  same  month,  the  appel¬ 
lant  urged  the  Union  to  comply  with  section  9(h)  in  view 
of  the  decision.  He  informed  the  convention  that  he  was 
undecided  whether,  if  it  so  voted,  he  would  thereupon  relin- 
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quish  his  membership  in  the  Communist  Party  or  his  office 
in  the  Union,  but  nevertheless  advised  compliance.  His 
recommendation  to  comply  was  adopted,  and  the  conven¬ 
tion  gave  him  time  to  reach  his  decision.  Delegations  of 
Union  members  waited  on  the  appellant  and  urged  that  he 
should,  in  the  interests  of  the  Union,  remain  as  its  presi¬ 
dent.  For  three  months  the  appellant  considered  which 
alternative  he  should  take  (A.  1903-4,  1990-2). 

On  August  24,  1950,  the  appellant  sent  to  the  National 
Secretary  of  the  Communist  Party  a  letter  (DX  10; 
A.  2222)  reading  as  follows: 

“August  24,  1950 

Gus  Hall,  National  Secretary 
Communist  Party,  U.  S.  A. 

35  East  12th  Street 
New  York,  New  York 

Dear  Gus: 

I  am  herewith  submitting  my  resignation  from, 
and  severing  my  affiliation  with,  the  Communist 
Party. 

Please  acknowledge  by  return  mail. 

Fraternally  yours, 

Ben  Gold. 

Registered  Mail 

Return  Receipt  requested.” 

This  letter  was  sent  by  registered  mail,  return  receipt 
requested,  and  its  receipt  was  acknowledged  on  behalf 
of  the  addressee  (DX  8,  9;  1745-6,  2218-21).  The  sending 
of  this  written  resignation  was  conceded  by  the  prose¬ 
cution  at  the  trial  (A.  2113). 

On  August  29,  1950  the  appellant  executed  the  9(h)  affi¬ 
davit,  and  simultaneously  issued  a  lengthy  public  state¬ 
ment  in  which  he  announced  and  explained  his  action  (GX 
13;  A.  569-78).  In  the  course  of  this  statement,  the  appel- 
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lant  expressed  resentment  at  being  compelled  by  the  “  slave- 
labor”  Taft-Hartley  law  to  quit  the  Communist  Party  in 
order  to  hold  his  Union  office.  He  criticized  the  foreign  and 
domestic  policies  of  the  Truman  administration  “actively 
supported  by  the  Republican  politicians”,  discussed  the 
fight  for  democracy  and  civil  liberties,  attacked  the  “false 
patriots”  responsible  for  the  persecution  of  dissent  in  the 
country,  and  asserted  that  the  aims  and  purposes  of  the 
Communist  Party  were  grossly  misrepresented  and  that 
during  his  30  years  membership  neither  he  nor  the  Commu¬ 
nist  Party  had  ever  advocated  the  violent  overthrow  of  any 
democratically-elected  government  by  force  and  violence. 
He  concluded  that  though  he  had  resigned  from  the  Commu¬ 
nist  Party  he  did  not  give  up  his  belief  in  true  democracy 
and  would  continue  to  fight  for  repeal  of  the  Taft-Hartley 
law  and  other  repressive  legislation,  and  for  equality, 
security  and  the  peaceful  cooperation  of  all  nations. 

The  statement  was  published  in  the  September,  1950 
issue  of  the  Union’s  paper,  The  Fur  and  Leather  Worker, 
and  was  reported  in  the  press  generally  (GX  13,  20; 
A.  1992). 

The  affidavit,  executed  by  the  appellant  on  August  29, 
1950,  is,  by  its  terms  and  in  accordance  with  section  9(h) 
of  the  Act,  in  the  present  tense.  The  defense  theory  at  the 
trial  was  that  the  appellant  had  relinquished  his  member¬ 
ship  in  the  Communist  Party  by  his  resignation  of  August 
24,  1950  and  that  he  was  not,  after  that  date,  a  member  of 
or  affiliated  with  the  Communist  Party  and  did  nothing 
■which  “supported”  it.  The  defense  also  introduced  char¬ 
acter  evidence  which  established  that  the  appellant  had  a 
high  reputation  and  record  for  veracity  and  honest  dealing 
(A.  1792,  1830,  1994-9,  2069,  2073,  2075-8,  2081-3). 

The  record  contains  no  evidence  that  after  August  24, 
1950  the  appellant  had  any  dealings  or  communications  wfith 
the  Communist  Party,  or  that  he  did  anything  after  that 
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date  which  supported  the  Communist  Party  in  any  way  or 
which  supported  advocacy  of  the  violent  overthrow  of  the 
government  or  any  other  illegal  objectives  or  activities. 
There  was  no  evidence  that  after  that  date  he  satisfied  the 
membership  requirements  of  the  Communist  Party.  There 
was  no  evidence  that  after  August  24,  1950  the  appellant 
attended  any  Communist  Party  meetings,  paid  any  dues, 
was  active  in  Party  work,  read  Party  literature  or  com¬ 
plied  with  Party  decisions.2 

The  Prosecution9 s  Case: 

!  The  prosecution’s  evidence  was  offered  without  dis¬ 
tinction  as  to  the  issues  of  “membership”,  “affiliation”, 
and  “support”.  Instead  the  prosecution’s  theory  was  that 
the  appellant  had  remained  a  member  of  the  Communist 
Party  despite  his  resignation  and  that  this  alleged  con- 


2  The  constitution  of  the  Communist  Party  (GX  39;  A.  1365-6) 
contains  specific  factual  conditions  of  membership,  including  in  article 
III,  section  2  the  following : 

“Section  2.  Any  person  eligible  for  membership  according 
to  Section  1,  who  accepts  the  aims,  principles  and  program  of 
the  Party  as  determined  by  its  constitution  and  conventions, 
who  holds  membership  in  and  attends  club  meetings,  who  is 
active  on  behalf  of  the  Party,  who  reads  the  Party  press  and 
literature  and  pays  dues  regularly,  shall  be  considered  a 
member.” 

In  his  summation  the  prosecutor  conceded  that  compliance  with 
these  conditions  had  not  been  shown  (A.  2165).  The  prosecution 
witnesses  testified  that  as  a  general  rule  the  constitution  provided 
the  conditions  of  membership.  They  added  that  exceptions  were 
made  in  “certain”  cases  which  were  never  specified  (A.  496-7,  659, 
889,  1326-8,  1564-5).  No  evidence  w-as  introduced  that  the 
appellant  and  the  Communist  Party  had  entered  into  any  special 
arrangement  waiving  for  appellant  the  regular  membership  require¬ 
ments  prescribed  by  the  constitution. 
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tinued  membership  satisfied  all  three  concepts  of  the  indict¬ 
ment3  (A.  105,  126,  2090-3,  2104-9). 

The  prosecution’s  case  rests  on  the  testimony  of  seven 
witnesses:  Hladun  (A.  172-414),  Gitlow  (A.  435-683), 
Johnson  (A.  687-1086),  Lautner  (A.  1112-1401),  Eckert 
(A.  1402-77),  Harper  (A.  1477-1566),  and  Budenz  (A.  1566- 
86,  1673-1739).4 

3  Thus  in  his  opening  the  prosecutor  said : 

“The  Government  had  started  to  outline  for  you  ladies  and 
gentlemen  what  evidence  it  intends  to  introduce  before  you  in 
proof  of  the  falsity  of  the  defendant,  Gold’s  statement  that  he 
wasn’t  a  member  of  the  Communist  Party,  and  that  he  wasn't 
affiliated  with  it  and  that  on  August  the  30th,  1950,  he  didn’t 
support  an  organization  which  planned  the  violent  overthrow 
of  the  United  States’  form  of  government. 

“Now,  in  proof  of  the  falsity  of  those  statements,  the  Gov¬ 
ernment  intends  to  show  you,  ladies  and  gentlemen,  that  the 
defendant  Gold  was  a  member  of  the  Communist  Party  from 
about  1920  or  ’21,  and  that  he  was  practically  a  charter  mem¬ 
ber  of  the  Party.  We  intend  to  show  that  membership  con¬ 
tinued  on  down  through  the  years  up  to  and  including  the  date 
of  the  filing  of  the  non-Communist  affidavit  and  thereafter’’ 
(A.  123). 

4  The  prosecution  also  called  five  “technical”  witnesses,  as  to 
whom  the  situation  was  as  follows:  The  testimony  of  Calkin,  an 
employee  of  the  National  Labor  Relations  Board  (Tr.  901-2)  was 
obviated  by  appellant’s  stipulation  that  he  executed  the  9(h)  affi¬ 
davit,  and  that  it  was  material  and  within  the  jurisdiction  of  the 
Board  (A.  684-6).  The  testimony  of  Kupiec,  a  State  Department 
employee  (A.  1088),  was  obviated  by  appellant’s  stipulation  as  to 
the  authenticity  (through  objecting  to  the  relevance)  of  appellant’s 
application  in  1930  for  a  passport  (A.  1090-5).  Appellant  also 
stipulated  that  he  attended  and  spoke  at  the  New  York  May  Day 
parades  of  1951  and  1952  (A.  1099,  1102).  In  addition,  however, 
FBI  photographer  Delanoy  identified  photographs  which  he  took  of 
the  May  Day  parades  in  1951  and  1952,  showing  appellant’s  pres¬ 
ence  there  (GX  25  a-d,  35  a-g,  36  a-j ;  A.  1103,  1271).  And  through 
FBI  stenographers  Doherty  and  Villano,  the  prosecution  introduced 
transcripts  of  the  appellant’s  speeches  at  the  1951  and  1952  parades 
(A.  1104-5,  1108-10).  The  speeches  have  no  relevance  to  the  case, 
and  the  prosecution  did  not  argue  that  they  supported  the  charges. 
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Two  of  these  witnesses,  Harper  and  Budenz,  did  not 
testify  they  had  ever  met,  seen  or  talked  to  the  appellant, 
and  did  not  testify  to  any  transactions  with  or  about  him. 
The  testimony  of  the  other  five  shows  that  prior  to  the  trial 
they  had  last  seen  the  appellant  as  follows :  Gitlow  in  June, 
1929  (A.  539-40),  Hladun  in  May,  1931  (A.  270),  Johnson  in 
1940  (A.  784),  Lautner  in  1948  (A.  1293),  and  Eckert  at  a 
CIO  Convention  in  1949  (A.  1451). 

Six  of  these  witnesses  had  formerly  been  members  of 
the  Communist  Party  of  the  United  States,  and  the  seventh, 
Hladun,  had  formerly  been  a  member  of  the  Communist 
Party  of  Canada.  Only  one,  Harper,  had  been  a  member  of 
the  Communist  Party  (in  Seattle,  Washington)  as  late  as 
August  24,  1950,  and  he,  as  we  have  seen,  did  not  claim  to 
have  ever  met,  seen  or  even  heard  of  the  appellant 
(A.  1478-9).  The  other  witnesses  had  separated  from  the 
Communist  Party  on  the  following  dates:  Gitlow,  1929 
(A.  450),  Hladun,  1933  (A.  240,  356),  Johnson,  1940 
(A.  821),  Budenz,  1945  (A.  1578),  Eckert,  1948  (A.  1402) 
and  Lautner,  January,  1950  (A.  1114). 

Three  of  these  witnesses  (Gitlow,  Johnson  and  Lautner) 
were  regular  employees  of  the  Department  of  Justice  as 
“consultants”,  testifying  in  cases  involving  Communism 
and  Communists  (A.  584-8,  1005,  1010-4,  1080,  1914-24, 
1927).  With  the  possible  exception  of  Johnson,  who  had  a 
year  to  year  contract  (A.  1013-4),  they  had  no  tenure  of  any 
kind  and  were  employed  at  will.5  They  received  from  the 
government  compensation  of  $25  a  day  plus  a  per  diem 
while  testifying  and  working  with  the  prosecutor  in  the  case 
(A.  268-70,  593-8,  1012, 1337-9, 1729).  One  witness,  Harper, 
had  been  planted  in  the  Communist  Party  by  the  FBI  as 
a  paid  spy  (A.  1480,  1498).  Except  for  Eckert,  all  the  wit- 

5  Lautner  admitted  that  his  employment  would  last  only  so  long 
as  his  services,  including  testifying,  were  “satisfactory”  (A.  1344). 
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nesses  derived  all  or  a  substantial  part  of  their  income 
from  their  anti-Communist  work,  including  testifying,  writ¬ 
ing,  lecturing,  teaching  and  consultation  (A.  229-36,  584-95, 
1011-4,  1337-45,  1498,  1537-9,  1722-30).  The  record  raises 
serious  doubt  as  to  the  credibility  and  impartiality  of  these 
witnesses.  (See  Supplement  I  to  this  brief,  infra,  pp. 
116-22.) 

In  what  follows,  we  summarize  the  government’s  evi¬ 
dence  under  appropriate  headings. 

(1)  Evidence  Offered  to  Prove  Appellant’s 
Past  Membership. 

Throughout  the  trial  the  defense  acknowledged  that  the 
appellant  had  been  a  member  of  the  Communist  Party  for 
about  30  years  prior  to  his  resignation  of  August  24,  1950. 
This  fact  they  stated  in  one  of  the  pre-trial  motions  (A.  36), 
during  the  voir  dire  (Tr.  38-41A),  in  their  opening  to  the 
jury  (A.  157),  at  various  times  during  the  trial,  and  in 
their  summation  (A.  2118-9).  At  the  very  outset  of  the 
trial  they  informed  the  court  and  the  prosecutor  that  this 
fact  was  conceded,  and  they  offered  to  stipulate  it  (A.  131, 
168).  The  prosecutor  refused  the  stipulation  (A.  132). 

In  his  opening  statement  to  the  jury,  the  prosecutor 
explained  his  intention  to  produce  evidence  of  lurid  events 
which  occurred,  if  at  all,  years  before  August  24,  1950, 
including  times  as  remote  as  the  1920’s  and  early  1930 ’s 
(A.  106,  123-4,  137-9).  He  justified  this  opening,  and  was 
sustained  in  it  by  the  trial  court,  on  the  theory  that  this 
evidence  was  admissible  to  prove  appellant’s  past  member¬ 
ship  in  the  Communist  Party  (A.  106-22, 125, 130-4, 139-45). 

A  great  portion  of  the  prosecution’s  evidence  consisted 
of  such  inflammatory  and  remote  testimony,  admitted  as 
proof  of  appellant’s  past  membership  in  the  Communist 
Party.  This  testimony  is  summarized  infra,  pp.  46-7. 
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(2)  Evidence  Offered  on  the  Nature  and  Character 
of  the  Communist  Party. 

The  third  count  alleged  that  on  August  29,  1950,  the 
appellant  supported  an  organization  that  taught  the  over¬ 
throw  of  the  United  States  Government  by  force,  namely, 
the  Communist  Party.  The  government  introduced  no 
foundation  evidence  that  appellant  in  any  way  supported 
the  Communist  Party  after  his  resignation  on  August  24, 
1950.  Nevertheless,  it  introduced  large  quantities  of  evi¬ 
dence,  none  linked  to  appellant,  for  the  apparent  purpose 
of  showing  that  the  Communist  Party  taught  overthrow  of 
the  government  by  force.  This  evidence  was  unrestricted 
as  to  time  or  place,  and  all  of  it,  except  Harper’s,  pertained 
to  the  1920 ’s,  1930’s  and  1940 ’s.  It  was  introduced  with¬ 
out  any  requirement  of  a  showing,  and  no  showing  was 
made,  that  appellant  was  aware  of  or  participated  in  the 
matters  or  episodes  involved.  The  evidence,  discussed 
infra ,  pp.  53-5,  included  sensational  testimony  of  the  gov¬ 
ernment’s  witnesses  and  copious  selections  from  Commu¬ 
nist  literature,  including  writings  of  Marx,  Lenin  and 
Stalin  (GX  4-10,  18,  21-3;  A.  175-86,  188-90,  382-3,  442-3, 
465-6,  470,  499-501,  503,  505,  660-1,  696-7,  705-9,  791-813, 
840-3,  849-87,  1116-1202,  1260-5,  1407-20,  1449,  1477). 

(3)  The  “Can’t  Resign”  Theory. 

Through  its  ex-Communist  witnesses,  the  prosecution 
introduced  testimony  in  support  of  a  theory  that,  as  an¬ 
nounced  in  its  opening  statement,  “there  was  no  such  thing 
in  the  Communist  Party  as  resignation”  (A.  135).  The 
testimony  on  this  subject  may  be  summarized  as  follows: 

(a)  That  it  was  a  tenet  of  the  Communist  Party  that  a 
member  could  not  voluntarily  leave  it,  separation  from  the 
Party  being  possible  only  by  expulsion  (A.  212,  520,  521, 
890, 1207-8, 1443, 1513-5, 1673).  Some  of  the  witnesses  gave 
modified  versions  to  the  effect  that  the  rule  was  limited  to 
“effective”  party  members  or  leaders  (A.  1208)  or  to  those 
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who  “ broke”  or  “ differed’ ’  with  the  Party  (A.  530-1,  817, 
1673). 

(b)  According  to  one  witness,  if  a  member  nevertheless 
resigned,  he  would  be  abused  and  denounced  by  the  Party 
(A.  332).  Budenz  testified  that  this  policy  applied  only 
to  ex-members  who  testified  against  the  Party  (A.  1715). 
Other  witnesses  testified  that  this  practice  of  abuse  applied 
to  persons  who  broke  with  and  denounced  the  Party  when 
they  left  it.  Some  witnesses  limited  the  policy,  whatever  it 
was,  to  cases  in  which  important  or  leading  members  were 
involved  (A.  530-1,  817-20,  1208,  1227,  1519,  1673-4). 

None  of  the  witnesses  could  document  these  alleged 
principles  from  Communist  writings6  (A.  330-2,  610,  660, 
680-1,  890,  1366-7,  1513-5).  And  although  they  had  previ¬ 
ously  written  and  testified  extensively  about  practices  of 
the  Communist  Party,  they  could  not  state  that  they  had 
previously  asserted  the  existence  of  these  alleged  rules 
(A.  607-10,  1025,  1346-52,  1457,  1459-61,  1540-8,  1552-6). 

The  government’s  witnesses  also  testified  to  certain 
facts  which  are~ inconsistent  wlth^their  opinion  testimony 
a s^To~~thp.  i nipoRsjhj1ity_of  ^voluntary  separation  from' the 
"Communist  Party.  Harper  t  e s tifie d"thar]he"~ vdluuthrily^ 
of  4^  TP^rty  in J-.O^g^returning  to  membership' 
Jnl944-at  the.re.queat o£ the JJBJ  He 

"also  admitted  that  members  dropped  out  of  the  Party  by 
defaulting  in  their  dues,  and  one  of  his  duties  was  to  try 
to  prevent  this  from  happening  (A.  1526-7, 1531-2).  Hladun 
apparently  quit  the  Party  voluntarily  in  1933  (A.  240). 
There  is  no  evidence  that  he  was  denounced  until  he  had 

6  For  example,  Hladun  testified  that  this  rule  was  “based  on  the 
general  party  understanding,  and  exemplified  in  different  party  litera¬ 
ture,  that  in  no  case  can  a  member  of  the  party  resign”  (A.  212). 
Asked  on  cross-examination  to  mention  any  piece  of  literature  in 
which  the  doctrine  was  exemplified  he  responded:  “That  I  cannot 
do,  and  I  don’t  believe  that  even  the  highest  functionary  of  the  Com¬ 
munist  Party  of  America  can  do  it”  (A.  324).  He  stated  that  the 
rule  was  “so  evident”  (A.  317)  that  “they  would  be  foolish  to  put 
it  in  writing”  (A.  332). 
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published  an  attack  against  the  Party,  three  years  later 
(A.  338-9).  It  was  also  admitted  by  the  witnesses  that 
there  was  a  great  fluctuation  in  Party  membership,  in  Git- 
low’s  time  85%,  and  that  people  “dropped  out”  of  the 
Party  simply  by  stopping  the  payment  of  dues  or  no  longer 
coming  to  meetings  (A.  612-3,  679,  1002-5,  1208,  1530-2). 
Official  FBI  figures  show  that  Party  membership  declined 
from  54,174  in  1949  to  31,608  in  1952  (A.  2086-7). 

The  prosecutor  argued  to  the  jury  that  the  appellant’s 
resignation  from  the  Communist  Party  was  ineffectual 
because  the  Party  did  not  recognize  resignations.  He 
analogized  the  situation  to  the  United  States  armed  forces, 
the  members  of  which  cannot  resign  at  will  (A.  2103-5, 
2117). 


(4)  “Aesopian”  Language. 

The  prosecution’s  ex-Communist  witnesses  testified  that 
it  was  a  practice  of  the  Communist  Party  to  use  “Aesopian” 
language,  that  is,  language  which  had  a  hidden  meaning. 
These  witnesses  fastened  on  two  sentences  in  the  appel¬ 
lant’s  lengthy  public  statement  concerning  his  resignation, 
namely:  “Neither  I  nor  the  Communist  Party  ever  believed 
in  or  advocated  the  overthrow  of  any  democratically-elected 
government  by  force  and  violence,”  and,  “I  have  resigned 
from  the  Communist  Party  but  I  do  not  give  up  my  belief 
in  true  democracy.”  They  testified  that  in  their  opinion 
“democratically-elected  government”,  “true  democracy”, 
and  “democracy”  meant  the  dictatorship  of  the  proletariat 
or  the  Soviet  Union  in  “Aesopian”  language.7  They  fur- 

7  According  to  Gitlow  the  term  “Aesopian”  language  was  not  in 
vogue  during  his  membership  in  the  Communist  Party  “but  what  is 
implied  by  Aesopian  language  was  used  in  many  instances”  (A.  509). 
He  also  cited  the  references  “to  ‘false  patriotism’,  the  characteriza¬ 
tion  of  the  Taft-Hartley  law  as  a  ‘slave  labor’  law,  and  the  character¬ 
ization  of  the  North  Atlantic  pact  as  a  ‘North  Atlantic  war  pact’  (as) 
specimens  of  the  double-meaning  language  used  by  the  Communist 
Party”  (A.  566-7). 


ther  testified  that  in  their  opinion,  the  appellant’s  announce¬ 
ment  of  his  resignation  from  the  Communist  Party  was  “a 
reaffirmation  of  his  Party  membership”  (A.  213,  226,  509, 
553-4,  557-60,  566-7,  836-9,  1038,  1041-2,  1210-2,  1215-6,1218- 
27,  1676-8). 

The  following  passage  from  the  direct  examination  of 
Gitlow  is  typical  of  the  way  these  opinions  were  expressed 
(A.  560) :  " 

“Q.  Mr.  Gitlow,  calling  your  attention  again  to 
the  paragraph  that  reads  ‘I  have  resigned  from  the 
Communist  Party,  but  I  do  not  give  up  my  belief  in 
true  democracy’,  do  you  have  an  opinion  as  to 
whether  or  not  that  paragraph  contains  the  use  of 
language  which  you  described  to  the  jury  yesterday 
as  having  double  meaning?  A.  It  does. 

Q.  And  can  you  tell  these  ladies  and  gentlemen 
what  the  double  meaning  is  and  what  in  the  language 
therein  contained  constitutes  the  double  meaning? 
A.  Yes;  the  words  ‘true  democracy’. 

Q.  Go  ahead,  sir.  A.  ‘True  democracy’,  in  the 
Communists’  lexicon,  exists  only  under  the  dicta¬ 
torship  of  the  proletariat. 

Q.  Does  that  paragraph  contain  any  language 
with  respect  to  membership  in  the  party,  in  the 
double  meaning  that  you  described?  A.  It  does. 

Q.  What  is  that?  A.  It  is  a  reaffirmation  of 
membership  in  the  Communist  Party.” 

There  is  no  evidence  that  the  appellant  knew  that 
“democratically-elected  government”,  “democracy”,  and 
“true  democracy”  had  esoteric  meanings,  or  that  he  had 
ever  used  them  in  a  special  sense.  On  the  contrary,  uncon¬ 
tradicted  and  voluminous  oral  and  documentary  evidence 
established  that  he  had  frequently  used  these  terms  in  his 
writings  and  speeches,  and  always  in  their  ordinary  and 
accepted  meanings  and  that  he  had  often,  privately  and 
publicly,  referred  to  the  United  States  as  a  democracy  and 
to  its  government  as  a  great  democracy,  a  true  democracy, 
a  democracy  that  could  be  an  example  to  the  entire  world 
and  as  a  democratically  elected  government  (DX  11A-B, 


13-28,  30-37 ;  A.  1894,  1896,  1898,  1902,  1904-5,  1951-4,  1969- 
71,  1980-1,  2023,  2026).  And  the  appellant’s  resignation 
statement  itself  shows  that  appellant  believed  that  others 
besides  Communists  appreciated  and  supported  democracy 
(A.  577). 

(5)  Events  After  August  24,  1950. 

The  government’s  case  included  only  some  slight,  dis¬ 
connected  episodes  relating  to  the  period  after  August  24, 
1950.  These  were:  (1)  that  appellant’s  name  was  men¬ 
tioned  without  abuse  in  the  Daily  Worker  on  six  occasions ; 

(2)  that  he  marched  with  his  Union  in  May  Day  parades 
in  New  York  in  1951  and  1952  and  spoke  at  these  parades; 

(3)  that  he  engaged  in  activities  for  the  defense  of  Irving 
Potash,  a  Union  official  who  had  been  convicted  in  a  Smith 
Act  prosecution.  We  treat  these  matters  in  the  order 
listed. 

1  “ Favorable  References” :  The  prosecution  introduced 
into  evidence  five  articles  and  two  advertisements  which 
had  appeared  in  the  Daily  Worker  after  appellant  had 
resigned  from  the  Communist  Party.  The  first  article  was 
a  factual  account  of  appellant’s  announcement  of  his  resig¬ 
nation  from  the  Party  and  quoted  from  the  appellant’s 
statement  on  this  subject  (GX  20;  A.  832-5).  Two 
articles  reported  on  the  May  Day  parades  in  New  York 
City  in  1951  and  1952,  and  mentioned  that  appellant  was 
present  and  spoke  at  the  parades  (GX  32,  33).  The  others 
reported  Union  resolutions  in  support  of  Potash  and  for 
a  rehearing  in  the  Smith  Act  case  (GX  29,  30,  31).  The 
advertisements  were  of  the  Jewish  Labor  Council,  adver¬ 
tising  a  bazaar,  and  carried  appellant’s  name  as  president 
of  the  Council  (GX  27-28). 

The  prosecution  witnesses  testified  that,  in  their  opin¬ 
ion,  the  Daily  Worker  would  not  have  carried  these  ‘‘favor¬ 
able  references”  to  appellant  if  he  had  in  fact  resigned  from 
the  Party  (A.  823-4,  826-7,  1218-27,  1122-3, 1240-59,  1519-21, 
1530,  1715). 
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The  testimony  just  described  was  given  as  conclusory 
opinion  testimony  of  the  witnesses.8 

The  same  witnesses  testified  on  cross-examination  to 
facts  which  were  inconsistent  with  the  described  opinion 
testimony.  Lautner  admitted  that  the  Communist  Party 
sometimes  praised  even  its  opponents  when  they  took  a 
position  which  the  Party  favored.  He  testified  that  the 
Daily  Worker  had  praised  positions  taken  by  such  anti- 
Communists  as  the  American  Civil  Liberties  Union,  Walter 
Reuther  and  the  American  Federation  of  Labor,  and  had 
opposed  a  prosecution  of  Earl  Browder,  an  expelled  Party 
leader  (A.  1377-83).  gudenz ^admitted  that  the  Daily 
Worker  had  made  favorable  references -to^^a-iabor  union 
leader  named  Mike  Quill,  who  according  to  Budenz  had 
quit  his  Party  membership  and  had  become  an  opponent 
of  Communists  (A.  1713-5). 

The  May  Day  Parades :  As  the  appellant  stipulated,  he 
marched  with  his  Union  and  spoke  at  the  May  Day  parades 
in  New  York  City  on  May  1, 1951  and  1952  (A.  1098-9, 1102, 
2025-6,  2028). 

8  Lautner’s  testimony  is  typical  (A.  1249-50) : 

“Q.  Would  that  article  have  appeared  had  the  defendant 
Gold  broken  with  the  Party  in  August,  1950?  A.  Not  with 
his  name  in  it  *  *  * 

Q.  Now,  the  same  question,  Mr.  Lautner,  with  respect  to 
Government  Exhibit  No.  29,  being  page  3  of  the  Daily  Worker 
of  January  16,  1953,  and  the  article  entitled  Fur  Workers  to 
Observe  Potash’s  50th  Birthday,  and  ask  you  whether  or  not 
that  article  with  Mr.  Gold’s  name  in  it  would  have  appeared 
had  the  defendant  Gold  broken  with  the  Communist  Party  in 
1950?  A.  No,  it  w’ould  not  have  appeared  in  the  Daily 
Worker  with  Ben  Gold’s  name  in  it. 

Q.  And  the  same  question,  Mr.  Lautner,  with  respect  to 
the  article  appearing  in  Government  Exhibit  32,  which  is  the 
Daily  Worker  for  May  2,  1953,  pages  1  and  6,  concerning 
Huge  May  Day  Parade  Rings  with  Peace  Cry,  and  would 
that  article  have  appeared  with  Mr.  Gold’s  name  in  it  had 
Mr.  Gold  broken  with  the  Party  in  1950?  A.  No,  it  would 
not  have  appeared.” 
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Several  prosecution  witnesses  testified  that,  during  their 
period  in  the  Communist  Party,  the  Party  had  controlled 
the  annual  May  Day  parades  and  dictated  who  would  be 
the  speakers  (A.  518-9,  784-7,  816-7,  1280-3).  They  tes¬ 
tified  that,  in  their  opinion,  the  Party  would  not  allow  one 
who  had  “ broken’ ’  with  the  Party  to  speak  at  a  May  Day 
parade  (A.  654,  816-7,  1283). 9  Of  these  witnesses,  the  most 
recent  Party  member  was  Lautner,  who  was  expelled  from 
the  Party  in  January,  1950. 

The  same  prosecution  witnesses  admitted  under  cross- 
examination,  however,  that  many  thousands  of  persons, 
including  non-Communists,  marched  in  the  May  Day  par¬ 
ades;  that  non-Communists  and  anti-Communists  spoke  at 
the  May  Day  parades ;  that  the  Communist  Party  was  most 
anxious  to  have  as  many  non-Communists  as  possible  par¬ 
ticipate  in  and  speak  at  the  parades ;  and  that  the  May  Day 
parade  originated  as  a  labor  demonstration  for  an  eight- 
hour  day,  and  had  been  conducted  since  1886,  years  before 
the  Communist  Party  was  in  existence  (A.  621,  654,  678, 
682,  992-9,  1079,  1281). 

Extensive,  uncontradicted  evidence  further  established 
that  participation  in  the  New  York  May  Day  parades  was 
a  traditional  Union  function.10  The  Union’s  collective  bar- 


9  The  following  testimony  by  Lautner  (A.  1283)  is  illustrative: 

“Q.  Now,  based  on  your  knowledge  and  experience  in 
the  Party,  as  you  have  detailed  it  to  the  ladies  and  gentlemen 
of  the  jury,  do  you  have  an  opinion  as  to  whether  or  not  the 
defendant  Gold  would  have  been  allowed  to  speak  in  1951  and 
1952  May  Day  Parades  if  in  1950,  in  August,  he  had  broken 
with  the  Communist  Party  ?  *  *  *  A.  He  would  not  be  allowed 
to  speak  from  May  Day  platforms  if  he  had  broken  with  the 
Party  sincerely.” 

10  The  Union  has  a  special  historic  interest  in  the  May  Day  parade. 
The  parade  originated  around  American  labors  struggle  for  an 
8-hour  day.  The  Union,  under  appellant’s  leadership,  was  the  first 
American  union  to  win  an  8-hour  day  (A.  629,  641-2). 
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gaining  contracts  traditionally  provide  that  May  Day  shall 
be  a  holiday  (A.  2006).  Since  at  least  1907,  the  New  York 
City  locals  of  the  Union  have  annually  voted  to  participate 
in  the  May  Day  parade  (A.  1770-2,  1850-1,  1855-7,  1982-3). 
Each  year  the  Union  members,  including  non-Communists 
and  anti-Communists  (some  of  whom  testified),  marched  in 
the  parade,  carrying  slogans  chosen  by  the  Union  (A.  1781-2, 
1787,  1829-30,  2007,  2020,  2024-5,  2029).  Union  member 
Samuel  Dobrin,  president  of  a  Democratic  Party  Club,  and 
a  district  captain  for  the  Democratic  Party,  marched  in  the 
1951  and  1952  parades,  as  he  has  marched  since  1908 
(A.  1787-9).  Rev.  Mother  Lena  M.  Stokes,  who  is  not  and 
never  was  a  member  of  the  Communist  Party,  marched  in 
the  1951  and  1952  parades  and  was  on  the  parade  stand 
(A.  1885-6).  In  the  1951  and  1952  parades  appellant 
marched  with  the  members  of  his  Union,  and  went  to  the 
speaker’s  platform  when  the  Union  contingent  reached  it 
(A.  2025-6,  2028). 

Defense  of  Irving  Potash :  Irving  Potash  had  been  for 
many  years  the  manager  of  the  Furriers  Joint  Council  of 
New  York,  a  constituent  body  of  the  International  Union 
(A.  1789,  1801,  1862,  2012).  He  was  very  popular  in  the 
Union,  even  among  anti-Communists  (A.  1790,  1802,  1834, 
1867,  1869-71,  1986).  He  had  been  indicted  and  convicted 
in  the  first  Smith  Act  trial  of  Communist  Party  leaders, 
being  one  of  the  eleven  leaders  of  the  Communist  Party 
whose  conviction  was  affirmed  in  Dennis  v.  United  States, 
341  U.  S.  494. 

At  the  request  of  numerous  Union  members,  the  Union 
set  up  a  Free  Potash  Committee  to  support  Potash’s  legal 
defense  and  to  assist  his  family  (A.  1790-1,  1796-7,  1833-4, 
1867-9).  The  Committee’s  assistance  was  limited  to 
Potash  (A.  1843, 1987,  2019).  The  Union  named  the  appel¬ 
lant  as  President  of  the  Committee,  and  named  other  top 
union  officials  as  committee  officers.  Money  was  contributed 
to  the  Committee  by  individual  union  members,  including 


18 


non-Communists  and  anti-Communists,  and  also  by  the 
Joint  Council  (A.  1802,  1834-5,  1867-8,  1986).  In  the  Sep¬ 
tember,  1950  issue  of  the  Union’s  newspaper  the  appellant 
called  for  support  of  Potash  and  asserted  that  his  Smith 
Act  conviction  was  a  miscarriage  of  justice  (GX  34; 
A.  1254-5). 

The  FBI’s  Communications  With  the  Jury: 

Appellant  moved  for  a  mistrial  because,  towards  the 
close  of  the  government’s  case,  an  FBI  agent  contacted 
three  members  of  the  jury  and  their  families  in  such  a  way 
as  to  give  the  jurors  the  impression  that  they  were  being 
investigated  in  connection  with  Communism  and  jury  tam¬ 
pering  (A.  1624, 1670-2).  The  motion  was  denied  (A.  1672). 
The  circumstances  which  gave  rise  to  the  motion  are  as 
follows. 

There  was  pending  in  the  United  States  District  Court 
for  the  District  of  Columbia  an  indictment  charging  one 
Hugh  Bryson  with  filing  a  false  non-Communist  affidavit 
under  section  9(h)  of  the  Taft-Hartley  Act  (A.  1616-7). 
Bryson  was  apparently  an  officer  of  the  National  Union  of 
Marine  Cooks  and  Stewards  (A.  1588).  His  case  has  noth¬ 
ing  to  do  with  the  case  against  appellant  (A.  1590). 

On  February  9,  1954,  there  had  appeared  an  advertise¬ 
ment  in  a  Washington  newspaper,  The  Afro-American, 
over  the  name  of  the  Marine  Cooks  and  Stewards  Union. 
The  advertisement  defended  Bryson  as  being  innocent  of 
the  charges  against  him  and  asked  for  public  support  for 
Bryson  (A.  1587-90).  Early  in  March  1954,  a  member  of 
a  District  Court  jury  panel  complained  to  the  FBI  that 
she  had  received  a  copy  of  the  Bryson  advertisement 
through  the  mail,  along  with  a  covering  circular  letter 
(A.  1587).  This  complaint  was  brought  to  the  attention  of 
Leo  A.  Rover,  United  States  Attorney  for  the  District  of 
Columbia,  by  two  of  his  assistants,  Alvey  and  Troxell,  who 
were  working  on  the  Bryson  case.  Alvey  was  also  assist- 
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in g  in  the  prosecution  of  the  appellant’s  trial  (A.  1587, 
1590,  1602). 

On  March  5,  1954,  following  an  informal  discussion  with 
the  FBI,  Mr.  Rover  wrote  the  FBI  requesting  that  an  inves¬ 
tigation  be  made  concerning  the  Bryson  advertisements  and 
their  use  (A.  1587-8).  No  one  instructed  the  FBI  to  avoid 
contacting  in  this  investigation  persons  actually  serving  on 
a  jury  (A.  1595),  Mr.  Alvey  stating  that  “it  would  appear 
to  me  that  my  instructions  to  the  agent  were  perhaps  a 
little  faulty”  (A.  1600). 

At  about  9 :00  p.  m.  on  Thursday,  March  18,  1954,  FBI 
special  agent  Smasal  telephoned  juror  Clifford  I.  Morton 
(A.  1636-7).  Morton  is  a  government  employee,  working 
as  a  clerk  in  the  Post  Office  (A.  93).  On  that  day,  gov¬ 
ernment  witnesses  Harper  and  Budenz,  the  final  govern¬ 
ment  witnesses,  had  been  on  the  stand,  and  Morton,  as  a 
juror,  had  for  four  weeks  been  hearing  testimony  about  the 
fearful  nature  of  Communism. 

Morton’s  account  of  his  telephone  conversation  with 
Smasal  was  as  follows  (A.  1636-7) : 

“Juror  Morton:  It  was  Thursday  night  a  little 
after  9  o’clock.  I  got  a  telephone  call.  My  son 
answered  it  and  called  me  to  the  phone.  A  man 
asked  me,  ‘is  this  Mr.  Clifton  I.  Morton?’ 

And  I  said,  ‘Yes,  sir.’ 

And  he  said  ‘I  am  Mr.  Snayzel.’ 

That  was  the  way  he  said  it.  I  couldn’t  spell  it. 
It  sounded  like  S-n-a-y-z-e-1.  That  is  the  way  I 
figured  it  out. 

He  said  ‘I  am  from  the  FBI  and  I  know  you  were 
on  the  jury  panel  for  the  last  month,’  and  ‘Some¬ 
one  tried  to  get  next  to  the  jurors  by  sending  propa¬ 
ganda  literature  to  their  homes.’ 

And  he  called  the  name  of  a  case  I  couldn’t 
understand,  at  least  I  had  heard  nothing  about  it. 
And  he  asked  if  I  had  received  anything,  and  I 
said  no. 

And  he  said  ‘Were  you  on  the  jury  panel?’ 
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And  I  said,  ‘Yes,  sir.’  And  I  said  ‘Who  are 
you?’ 

And  he  said,  ‘I  am  Mr.  Snayzel  from  the  FBI,’ 
and,  he  said,  ‘Do  you  want  to  call  me  back  and  con¬ 
firm  this?’ 

And  I  said,  ‘No;  if  it  is  the  FBI,  it  is  all  right.’ 

And  I  told  him  I  was  still  on  the  jury  and  I  just 
didn’t  want  trouble,  and  that  is  why  I  wanted  to 
know  who  he  was,  his  name,  so  I  could  understand  it. 

So  he  asked  me  again  had  I  received  any  propa¬ 
ganda  literature,  and  I  said  no.  And  that  was  all. 
I  haven’t  received  anything.” 

1  Morton  later  reiterated  that  Smasal  had  not  identified 
the  case  which  he  was  investigating  and  had  stated  that 
certain  persons  “were  trying  to  get  next  to  the  jurors 
by  propaganda  literature”  (A.  1638). 

Smasal ’s  version  of  this  phone  conversation  was  as 
follows  (A.  1608-9) : 

“Yes,  I  contacted  a  Mr.  Morton  on  Friday  eve¬ 
ning.  I  beg  your  pardon,  that  was  Thursday  eve¬ 
ning,  and  I  talked  to  him  on  the  telephone,  and  I 
also  pursued  my  line  of  inquiry  as  to  whether  he 
may  have  received  any  unsolicited  literature  con¬ 
cerning  the  Hugh  Bryson  case  in  the  mail,  and  he 
said  he  had  not,  and  I  do  not  clearly  recall  if  he 
made  any  reference  to  the  Gold  matter,  and  I  pointed 
out  that  my  inquiry  was  solely  pertaining  to  the 
Hugh  Bryson  matter,  and  terminated  the  conversa¬ 
tion  with  him.” 

i  Two  hours  later,  on  that  same  night,  Smasal  telephoned 
the  home  of  Leonard  Abrams,  another  member  of  the  jury 
sitting  in  appellant’s  case.  Abrams  was  absent,  and 
Smasal  had  a  conversation  with  Mrs.  Abrams.  When 
Abrams  came  home  later  that  night,  Mrs.  Abrams  described 
to  him  her  conversation  with  Smasal,  as  follows :  Smasal 
identified  himself  and  told  her  that  allegations  had  reached 
him  that  members  of  the  jury  of  the  February  panel  had 
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received  Communist  literature.  He  asked  if  she  or  Abrams 
had  received  any  such  literature,  and  if  she  would  be  in  a 
position  to  know  if  Abrams  had  received  any.  She  replied 
that  they  had  not  received  any  such  literature,  and  that 
she  would  be  in  a  position  to  know  because  she  and  her 
husband  opened  each  other’s  mail  (A.  1632-3). 

Smasal ’s  version  differed  as  to  this  conversation  as 
well.  Smasal  claimed  that  he  told  Mrs.  Abrams  that  he 
wanted  to  ask  Abrams  if  he  had  received  any  literature  in 
the  mail  pertaining  to  the  Hugh  Bryson  case.  She  told 
him,  said  Smasal,  that  she  generally  received  the  mail  and 
could  answer  the  question,  and  that  they  had  not  received 
any  such  literature.  Thereupon,  according  to  Smasal,  he 
terminated  the  conversation  (A.  1606). 

The  next  morning,  Friday,  Smasal  called  at  the  home 
of  Robert  E.  Beatty,  a  third  member  of  appellant’s  jury, 
and  had  a  conversation  with  Mrs.  Beatty.  Smasal’s  ac¬ 
count  of  this  conversation  was  his  stock  version — that  he 
asked  whether  Mr.  or  Mrs.  Beatty  had  received  any  un¬ 
solicited  literature  in  the  mail  pertaining  to  the  Hugh 
Bryson  matter,  and  that  he  then  terminated  the  interview 
when  she  answered  in  the  negative  (A.  1608).  But  Mrs. 
Beatty  gave  a  different  version  to  Mr.  Beatty,  when,  he 
returned  home  that  night.  Beatty  testified  as  follows 
(A.  1640-1) : 

4 ‘Juror  Beatty:  She  [Mrs.  Beatty]  told  me 
‘There  was  an  FBI  agent  here.’ 

And  I  says,  ‘Well,  I  wonder  what  he  wanted.’ 

She  says,  ‘Oh,  he  was  just  here  to  ask  a  few  ques¬ 
tions.  ’ 

And  I  said,  ‘How  do  you  know  he  was  an  FBI 
agent?’ 

And  she  said,  ‘Well,  he  took  out  his  credentials 
and  showed  them  to  me.’ 

So  I  says,  ‘Did  you  get  the  agent’s  name?’ 

And  she  said,  ‘No.’  She  said  she  didn’t  get  the 
agent’s  name.  But  all  he  wanted  to  know  was 
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whether  I  got  mail  pertaining  to  this  case,  and  if 
my  wife  knew  whether  or  not  that  she  saw  all  the 
mail  that  came  to  the  apartment.  And  she  told  him 
she  sees  all  the  mail. 

And  he  asked  her  did  I  get  mail  pertaining  to 
this  case  where  I  worked.  And  my  wife  says  ‘I 
guess  he  could  get  mail  down  at  work,  ’  which  I  could 
get  mail,  but  that  would  be  more  or  less  if  they  didn ’t 
know  my  address  and  it  would  come  down  there. 

And  he  says  that  he  just  wanted  to  know  those 
things.  And  that  was  all.  And  he  says  he  wanted 
to  know  if  I  was  on  the  jury. 

The  Court:  And  did  you  talk  with  the  agent 
yourself  later? 

Juror  Beatty:  I  did  not  talk  to  the  agent  at  all. 

The  Court:  Did  anything  else  transpire? 

Juror  Beatty:  Well,  he  talked  to  the  kids,  at 
home. 

The  Court:  You  say  you  talked  to  the  children? 

Juror  Beatty:  No;  he  talked  to  the  children  at 
home,  the  agent,  and  he  said,  he  mentioned,  which 
my  wife  didn’t  get  too  thoroughly,  it  was  tampering 
with  the  jury. 

The  Court:  Pardon  me? 

Juror  Beatty :  Something  about  tampering  with 
the  jury. 

The  Court:  I  don’t  know  that  I  understand  you. 
You  say  the  agent  said — 

Juror  Beatty:  That  is  what  he  asked  my  wife. 
She  mentioned  he  said  something  about  in  cases  like 
this,  that  they  more  or  less  had  to  be  careful,  be¬ 
cause  in  such  cases  there  has  been  tampering  with 
the  jury. 

The  Court:  When  you  say  ‘cases  like  this,’  did 
he  mention  any  particular  case? 

Juror  Beatty:  He  didn’t  mention  any  case.  He 
only — I  asked  my  wife,  I  says,  ‘Did  he  mention  any 
specific  case?’  And  she  says  no.  She  had  the  un¬ 
derstanding  that  he  said,  as  far  as  the  mail  wras  con¬ 
cerned,  that  it  pertained  to  the  case  I  was  on.” 

Shortly  after  noon  on  Friday,  March  19,  juror  Abrams, 
accompanied  by  a  lawyer  friend  of  his,  visited  the  District 
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of  Columbia  office  of  the  FBI  and  there  told  FBI  agent 
McGivern  about  the  phone  call  which  Smasal  had  made  to 
Mrs.  Abrams.  McGivern  stated  that  the  call  seemed  “very 
irregular”  and  “very  likely  it  was  an  impersonator.” 
McGivern  then  informed  his  superior  of  this  matter 
(A.  1618-9,  1633). 

On  Saturday  morning,  March  20,  Smasal  visited  juror 
Abrams  at  the  latter’s  place  of  work.  Smasal  apologized 
to  Abrams,  and  explained  that  Abrams  was  not  being  inves¬ 
tigated  “as  a  Communist  or  anything  of  that  sort”,  but 
that  Smasal  was  working  on  the  Bryson  case  in  connection 
with  the  advertisement  in  the  Afro-American.  Abrams 
told  Smasal  that  he  supposed  he  would  inform  the  trial 
judge  of  what  had  happened  (A.  1607,  1633-4). 

Smasal  then  telephoned  Alvey,  Rover’s  assistant,  and 
told  him  that  he  had  seen  Abrams.  Alvey  told  Smasal  that 
he  should  not  be  contacting  sitting  jurors  and  should  cease 
the  investigation  (A.  1599). 

On  Monday  morning,  Abrams  reported  the  episode  in¬ 
volving  him  and  Mrs.  Abrams  to  the  trial  judge,  and  later 
that  morning,  Mr.  Rover  informed  the  trial  judge  that  he 
had  learned  that  Smasal  had  contacted  certain  members 
of  the  jury  directly  or  through  their  wives  (A.  1587-94). 
The  trial  court  thereupon  called  a  conference  of  counsel 
in  chambers.  The  appellant  was  not  present  during  the 
proceedings  "which  followed  (A.  1586). 

The  trial  court  asked  Abrams,  Morton  and  Beatty  if 
they  felt  that  the  FBI  calls  or  visits  would  affect  their 
ability  to  be  fair  jurors.  Juror  Abrams  responded  in  the 
affirmative,  as  follows  (A.  1634-5) : 

“Juror  Abrams:  Well,  to  be  honest  about  it,  I 
think  I  feel  slightly  intimidated. 

The  Court:  In  what  way  do  you  feel  intimi¬ 
dated? 
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Juror  Abrams:  Well,  the  fact  that  the  FBI  was 
so  concerned  with  me.  Perhaps  I  should  not  feel 
intimidated.  But  if  you  ask  me  how  I  feel,  that  is 
how  I  feel. 

The  Court:  Well,  I  will  repeat  the  question.  Do 
you  feel,  then,  that  the  circumstances,  the  occasions, 
all  of  the  facts  that  you  have  related  and  all  of  the 
incidents  you  have  related,  cause  you  to  be  and 
would  cause  you  to  be,  if  retained  as  a  juror,  other 
than  a  fair  and  impartial  juror  in  this  case? 

Juror  Abrams:  I  would  say  that  perhaps  it 
would. 

The  Court:  And  if  retained  as  a  juror  in  this 
case,  do  you  feel,  in  the  light  of  the  incidents  that 
have  occurred,  that  you  would  or  would  not  be  in  a 
position  to  be  and  would  not  in  fact  be  a  fair  and 
impartial  juror,  if  retained  as  a  juror  in  this  case? 

Juror  Abrams :  That  is  kind  of  hard  to  answer.’ ’ 

The  trial  court  thereupon  removed  Abrams  from  the 
jury  (A.  1668). 

Jurors  Morton  and  Beatty  stated  that  the  episodes 
would  not  affect  them  (A.  1638,  1642).  Juror  Beatty  even 
volunteered  that  he  felt  that  the  FBI’s  action  “was  more 
or  less  the  routine  check-up  and  everybody  went  through 
the  same  check-up  as  being  on  jury  duty”  (A.  1642). 
Beatty’s  insouciance,  however,  seems  incompatible  with  his 
actions.  He  had  asked  some  of  the  other  jurors  if  anyone 
had  called  them.  And  he  had  approached  the  clerk  (pre¬ 
sumably  the  courtroom  clerk)  that  morning  and  asked,  “Is 
it  a  routine  for  the  FBI  to  check  on  the  jurors,  w’hile  you 
are  on  the  panel  or  on  the  jury?”  The  clerk  said  he  didn’t 
think  so,  and  Beatty  then  told  him  what  had  happened.  The 
clerk  said  he  thought  the  matter  was  not  too  important, 
and  Beatty  replied,  “Well,  I  just  had  the  understanding 
that  if  anything  out  of  the  ordinary  would  happen”  he 
should  tell  the  clerk  (A.  1644). 

Morton  was  “wondering  about  the  whole  thing”  and  on 
the  next  court  day  had  asked  the  other  jurors  if  they  had 
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also  been  contacted  and  then  reported  the  incident  to  the 
court  (A.  1638-9). 

The  court  retained  Morton  and  Beatty  on  the  jury 
(A.  1671-2). 

The  court,  thereupon,  still  in  chambers  and  in  the  ab¬ 
sence  of  appellant,  questioned  all  the  other  members  of 
the  jury  as  to  whether  they  had  heard  of  the  episodes,  and 
whether  they  felt  their  judgment  would  be  affected  by  what 
they  heard  or  if  they  learned  that  the  FBI  had  spoken  to 
some  jurors.11  Five  of  these  other  jurors  had  heard  some¬ 
thing  about  the  matter  (A.  1650-2,  1654-5,  1666-7).  All  of 
the  jurors,  with  the  exception  of  the  first  alternate,  Carga- 
kos,  a  government  employee,  expressed  confidence  in  their 
ability  to  render  an  impartial  verdict.  Cargakos  answered 
that  he  wanted  to  be  fair,  “But  the  case  is  what,  mostly 
what  we  know,  that  it  might  be  the  idea  of  communism,  in 
a  way.”  When  asked  to  explain  his  answer,  he  first  ex¬ 
pressed  a  reluctance  to  express  his  thoughts  because  he 
worked  for  the  government.  The  trial  court  assured  him 
that  he  could  speak  freely  and  had  a  right  to  say  what  he 
wished  to  say.  Cargakos  then  said  that  he  would  be  more 
comfortable  if  he  were  released  from  the  jury,  and  that 
he  felt  that  his  government  employment  might  affect  him. 
At  the  same  time,  he  said,  he  wanted  to  be  fair  and  felt 
that  he  would  be  (A.  1661-4). 

The  trial  court  pointed  out  to  Cargakos  that  he  had 
expressed  no  reservations  or  doubts  on  the  voir  dire.  Car¬ 
gakos  explained  that  he  had  brought  the  matter  up  in 
chambers  “because  this  is  more  a  closed  question  than  it 
was  out  there.”  Furthermore,  he  said  “First  I  didn’t  have 

11  Appellant’s  counsel  objected  to  this  interrogation  in  the  midst 
of  the  trial  on  the  grounds  that  it  would  intensify  the  prejudice  of 
the  FBI  contact  with  the  jury  and  because  cross-examination  was 
impossible  under  the  circumstances  (A.  1626-8,  1631).  Counsel  did 
not  participate  in  the  examination  of  the  jurors  (A.  1672). 
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that  thought.  But  being  asked  the  questions,  I  thought  I 
might  as  well  bring  it  up  and  just  say  what  I  feel  about  it” 
(A.  1664). 

The  court  removed  Cargakos  from  the  jury  (A.  1670). 

At  no  time  did  the  trial  court  inform  the  jurors  that 
its  Investigation  and  its  removal  of  two  jurors  was!  not  in 
any  respect  attributable  to  the  conduct  of  the  appellant. 


In  our  argument  we  discuss  certain  conduct  of  the 
prosecutor  which  deprived  the  appellant  of  a  fair  trial 
( infra,  pp.  67-71).  We  also  discuss  errors  in  the  charge 
and  in  the  refusal  to  give  requested  instructions  {infra, 

pp.  86-112). 

The  jury  returned  a  verdict  of  guilty  on  counts  one 
(membership)  and  three  (support),  and  acquitted  on  count 
twTo  (affiliation)  (A.  59).  The  appellant  was  sentenced  to 
imprisonment  of  one  to  three  years  on  each  of  counts  one 
and  three,  the  sentences  to  run  concurrently  (A.  75). 


Statutes  Involved 

18  U.  S.  C.  1001,  62  Stat.  749,  provides: 

Whoever,  in  any  matter  ’within  the  jurisdiction 
of  any  department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or  covers 
up  by  any  trick,  scheme,  or  device  a  material  fact, 
or  makes  any  false,  fictitious  or  fraudulent  state¬ 
ments  or  representations,  or  makesjyr  uses  any  false 
'writing  or  document  knowingAhe  same  to  contain 
any  false,  fictitious  or  fraudulent  statement  or  entry, 
shall  be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  five  years,  or  both. 
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29  U.  S.  C.  159(h),  61  Stat.  143,  146,  provides: 

No  investigation  shall  be  made  by  the  Board 
of  any  question  affecting  commerce  concerning  the 
representation  of  employees,  raised  by  a  labor  or¬ 
ganization  under  subsection  (c)  of  this  section,  and 
no  complaint  shall  be  issued  pursuant  to  a  charge 
made  by  a  labor  organization  under  subsection  (b) 
of  section  160  of  this  title,  unless  there  is  on  file 
with  the  Board  an  affidavit  executed  contemporane¬ 
ously  or  within  the  preceding  twelve-month  period 
by  each  officer  of  such  labor  organization  and  the 
officers  of  any  national  or  international  labor  organi¬ 
zation  of  which  it  is  an  affiliate  or  constituent  unit 
that  he  is  not  a  member  of  the  Communist  Party  or 
affiliated  with  such  party,  and  that  he  does  not  be¬ 
lieve  in,  and  is  not  a  member  of  or  supports  any 
organization  that  believes  in  or  teaches,  the  over¬ 
throw  of  the  United  States  Government  by  force  or 
by  any  illegal  or  unconstitutional  methods.  The 
provisions  of  sections  286,  287,  1001,  1022  and  1023 
of  Title  18  shall  be  applicable  in  respect  to  such 
affidavits. 


Statement  of  Points 

1.  The  evidence  being  insufficient  to  support  the  ver¬ 
dict  the  trial  court  erred  in  denying  the  motion  for  judg¬ 
ment  of  acquittal  and  for  judgment  notwithstanding  the 
verdict. 

2.  The  trial  court  erred  in  admitting  irrelevant  and  in¬ 
competent  evidence. 

3.  The  trial  court  erred  in  excluding  evidence  offered 
by  the  appellant 

4.  The  trial  court  erred  in  denying  motions  for  a  mis¬ 
trial  and  for  a  new  trial  in  view  of  misconduct  by  the  prose¬ 
cutor  and  unauthorized  communications  with  the  jury  by 
the  FBI. 
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5.  The  trial  court  erred  in  refusing  to  dismiss  the  in¬ 
dictment  because  of  the  presence  of  government  employees 
on  the  grand  jury,  in  denying  a  hearing  on  the  qualifica¬ 
tions  of  government  employees  to  serve  on  the  grand  and 
petit  juries,  and  in  refusing  to  exclude  government  em¬ 
ployees  from  the  petit  jury. 

6.  The  trial  court  erred  in  instructing  the  jury  and  in 
denying  requested  instructions. 

7.  The  trial  court  erred  in  denying  the  motions  to  dis¬ 
miss  the  indictment  and  to  arrest  judgment. 


Summary  of  Argument 

I. 

Even  under  minimum  standards  of  proof  and  the  most 
limited  scope  of  appellate  review,  the  conviction  must  be 
reversed  for  the  trial  court’s  refusal  to  enter  a  judgment 
of  acquittal. 

Since  the  §  9(h)  affidavit  is  couched  in  the  present  tense, 
the  issue  is  whether  the  evidence  supports  a  jury  finding 
that  on  August  29, 1950,  the  date  the  affidavit  was  executed, 
the  appellant  was  a  member  of  or  supported  the  Commu¬ 
nist  Party.  The  appellant  had  been  a  member  of  the  Party 
for  many  years.  But  on  August  24, 1950,  he  sent  the  Party 
a  written  resignation  of  his  membership.  This  fact,  ac¬ 
knowledged  by  the  prosecution,  is  evidence  of  innocence. 
There  is  literally  no  evidence  of  guilt.  There  is  not  one 
iota  of  evidence  that  at  any  time  after  his  resignation  on 
August  24,  1950,  the  appellant  had  any  dealings,  relations, 
or  connection  with  the  Communist  Party,  or  in  any  way 
supported  it. 

1  The  prosecution ’s  evidence  of  appellant ’s  admitted  mem¬ 
bership  in  the  Communist  Party  before  his  resignation  is 
not  evidence  of  membership  after  his  resignation.  Its 
cloudy  and  inconsistent  opinion  evidence  that  the  Commu- 
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nist  Party  had  a  rule  against  voluntary  resignation  can 
prove,  at  most,  that  appellant  broke  the  rule  when  he  re¬ 
signed.  It  cannot  prove  that  he  did  not  resign,  especially 
in  the  face  of  the  objective  facts  of  his  written  resignation, 
his  public  announcement  of  his  resignation,  and  his  affida¬ 
vit  of  non-membership. 

Also  irrelevant  are  the  facts  that  on  several  occasions 
after  August  24,  1950,  the  Daily  Worker  mentioned  appel¬ 
lant’s  name  without  abuse;  that  appellant,  like  many  other 
non-Communists,  and  in  fulfillment  of  a  traditional  Union 
function,  participated  in  the  1951  and  1952  May  Day 
parades;  and  that  appellant  defended  a  Union  officer  con¬ 
victed  under  the  Smith  Act.  The  testimony  of  the  prose¬ 
cution’s  informer  witnesses,  some  of  them  employees  of, 
and  all  well  paid  by,  the  Department  of  Justice,  that  appel¬ 
lant  ’s  announcement  of  his  resignation  meant,  in  their  opin¬ 
ion,  precisely  the  opposite  of  what  it  said,  is  palpable  non¬ 
sense. 

II. 

A.  Although  appellant  at  all  times  stated,  and  offered 
to  stipulate,  that  he  had  been  a  member  of  the  Communist 
Party  for  many  years  before  August  24,  1950,  the  prosecu¬ 
tion  rejected  the  stipulation  and  insisted  on  “proving” 
that  admitted  past  membership.  This  was  a  dishonest 
maneuver  by  which  the  prosecution  found  a  spurious  justi¬ 
fication  for  introducing  great  quantities  of  lurid  and  remote 
evidence  designed  to  inflame  and  intimidate  the  jury. 

This  evidence  offered  to  prove  the  admitted  past  mem¬ 
bership  was  irrelevant  and  remote,  and  therefore  inadmis¬ 
sible.  Even  if  it  had  been  technically  relevant,  it  was  in¬ 
admissible  because  it  was  superfluous  for  the  purpose  for 
which  it  was  admitted  and  yet  its  inevitable  effect  was  to 
induce  a  conviction  by  exciting  the  emotons  of  the  jury. 

B.  Also  inadmissible  was  the  evidence  offered  to  prove 
that  the  Communist  Party  taught  overthrow  of  the  govern- 
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ment  by  force.  Exclusion  of  this  inflammatory  evidence, 
having  potential  relevance  only  to  the  third  count,  was  re¬ 
quired  until,  at  least,  a  foundation  had  been  laid  to  show 
that  appellant  supported  the  Communist  Party  on  the  cru¬ 
cial  date.  No  such  foundation  was  ever  laid,  and  the  sole 
function  of  the  evidence  was  to  inflame  the  jury.  This  evi¬ 
dence  was  also  irrelevant  because  of  its  remoteness.  It 
was  incompetent  because  it  related  to  the  conduct  of 
strangers  and  was  rank  hearsay  as  to  appellant. 

C.  (1)  It  was  erroneous  to  admit  the  prosecution’s 
opinion  testimony  that  appellant’s  announcement  of  his 
resignation  from  the  Communist  Party  was  an  affirmation 
in.  “Aesopian”  language  of  continued  membership.  This 
testimony  rested  solely  on  an  inspection  of  the  language 
used.  It  was  therefore  incompetent  and  absurd  since  the 
existence  of  a  meaning  contrary  to  plain  text  cannot  be 
inferred  from  the  text  itself. 

The  testimony  was  also  objectionable  because  Aesopian 
language,  having  no  standard  meaning,  is  not  translatable ; 
because  the  testimony  gave  a  significance  beyond  the  trans¬ 
lated  text;  and  because  it  amounted  to  the  witnesses’  ex¬ 
pression  of  an  opinion  of  appellant’s  guilt. 

The  testimony  as  to  the  use  of  Aesopian  language  in  the 
Communist  Party  was  irrelevant  since  it  could  not  demon¬ 
strate  what  appellant’s  usage  was.  And  it  was  incompe¬ 
tent  insofar  as  it  was  given  by  witnesses  who  separated 
from  the  Party  before  August  24,  1950. 

(2)  The  opinion  testimony  on  the  subject  of  Party  doc¬ 
trine  and  practices  with  regard  to  voluntary  relinquishment 
of  Party  membership  was  irrelevant.  The  issue  was  whether 
appellant  left  the  Party,  not  whether  he  broke  any  rule  in 
doing  so.  It  was  also  incompetent  because  the  testimony 
had  no  factual  support;  the  witnesses  were  not  qualified 
to  testify  to  Party  practices  as  of  a  date  subsequent  to 
their  separation  from  the  Party ;  the  testimony  went  beyond 
usage  to  assert  principles  derived  from  usage ;  and  appel- 
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lant  could  not  be  bound  by  the  failure  of  the  Daily  Worker 
to  abuse  him. 

On  similar  grounds,  the  prosecution’s  opinion  testimony 
about  Communist  control  of  May  Day  parades  was  also 
irrelevant  and  incompetent. 

D.  Under  the  authorities,  the  trial  court  erred  in  ex¬ 
cluding  evidence  offered  by  appellant  that  the  government’s 
“ expert”  witness  Budenz  had  a  bad  reputation  for  verac¬ 
ity  and  as  an  expert.  It  was  also  error  to  exclude  offered 
evidence  that  constitutions  of  labor  unions  contain  no  pro¬ 
visions  regarding  resignation  from  membership,  since  this 
evidence  tended  to  rebut  prosecution  testimony. 

III. 

The  appellant  was  deprived  of  a  fair  trial. 

A.  The  prosecutor’s  strategy  consisted  of  diverting  the 
jury  from  the  issues  by  introducing  evidence  whose  only 
function  was  to  inflame  the  jury.  The  prosecutor  acted 
improperly  in  informing  the  jury  that  appellant’s  chief 
trial  counsel  had  represented  the  Communist  Party.  Par¬ 
ticularly  disgraceful  was  the  prosecutor’s  use  of  a  pass¬ 
port  application,  made  out  by  appellant  in  1930,  to  inform 
the  jury  that  appellant  had  been  born  in  Russia  and  to 
insinuate  that  appellant  lied  on  that  application. 

The  cross-examination  of  appellant’s  witnesses  was  an 
improper  effort  to  smear  appellant  and  his  associates  by 
irrelevant  insinuations.  The  summation  presented  the 
issue  as  one  involving  not  the  truth  of  the  affidavit,  but  the 
character  of  the  Communist  Party  and  of  appellant  as  a 
former  member  of  the  Communist  Party,  reaching  its  climax 
that  Communism  threatened  the  personal  safety  of  the 
jurors  themselves. 

B.  The  appellant  was  denied  a  fair  trial  by  the  FBI’s 
communications  during  the  trial  with  members  of  the  jury 
or  their  families  and  the  ensuing  events. 
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The  FBI’s  communications  with  the  jurors  were  pre¬ 
sumptively  prejudicial  and  prima  facie  cause  for  a  mis¬ 
trial.  The  test  of  prejudice  is  objective — whether  the  com¬ 
munications  could,  under  the  circumstances,  adversely  in¬ 
fluence  a  juror.  The  presumption  of  prejudice  was  not 
rebutted  here.  On  the  contrary,  the  facts  show  that  the 
communications  could  and  did  intimidate  the  jurors. 

The  hearing  conducted  by  the  trial  court  during  the  trial 
and  the  removal  of  two  jurors  aggravated  the  situation.  It 
spread  to  all  the  jurors  information  that  there  was  a  jury 
tampering  situation.  They  might  have  inferred,  and  the 
trial  court  did  not  inform  them  to  the  contrary,  that  the 
tampering  was  the  fault  of  appellant.  Because  the  jurors 
were  questioned  while  the  trial  was  in  progress,  appellant 
was  denied  his  right  of  cross-examination. 

It  was  also  error  to  hold  the  hearing  respecting  the 
communications  to  the  jurors  in  the  absence  of  the  appel¬ 
lant. 

C.  It  was  error  to  deny  appellant  a  hearing  on  the 
qualifications  of  government  employees  to  sit  on  the  grand 
and  petit  juries.  Under  the  Emspak  case,  a  hearing  was 
required  by  the  appellant’s  documented  offer  to  prove  that 
such  employees  were,  and  appeared  to  be,  biased  in  his  case. 
Under  the  M  or  ford  case  appellant  was  entitled  to  question 
the  government  employees  on  the  grand  jury  to  determine 
whether  they  were  adversely  influenced  by  the  govern¬ 
ment’s  security  program. 

IV. 

i  The  jury  was  erroneously  instructed. 

A.  The  trial  court  should  have  given  the  requested  in¬ 
struction  that  a  member  of  the  Communist  Party  was  one 
who  met  the  membership  requirements  of  the  Party  con¬ 
stitution.  Such  a  definition  is  in  accordance  with  common 
understanding  and  is  required  by  the  authorities.  The 
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definition  which  the  trial  court  did  give  was  vague  in¬ 
capable  of  intelligent  application,  and  misleading  in  the 
particular  case. 

It  was  also  error  on  this  record  to  refuse  to  instruct  the 
jury  that  sympathy  for  or  agreement  or  cooperation^  with 
the  organization  did  not  of  itself  constitute  membership’ 
The  legislative  history  of  §9(h)  shows  that  such  factors 
were  not  meant  to  be  treated  as  evidence  of  membership. 

B.  It  was  error  to  refuse  to  instruct  the  jury  that  if 
appellant  had  resigned  from  the  Communist  Party,  it  did 
“not  matter  that  he  had  previously  been  a  member,  or  what 
the  Party  policies  on  resignation  were,  or  whether  the 
Party  had  consented  to  the  resignation,  or  whether  he  had 
denounced  or  been  denounced  by  the  Party.  The  trial 
court  failed  to  give  the  jury  appropriate  guidance  on  the 
issue  at  the  heart  of  the  first  count — what  constitutes  a 
resignation.  The  requested  instructions  were  required  by 
a  proper  interpretation  of  §  9(h).  In  any  event  appellant 
was  entitled  to  instructions  on  his  theory  of  the  case.  The 
denial  of  the  requested  instructions  was  particularly  preju¬ 
dicial  because  it  invited  the  jury  to  accept  the  prosecu¬ 
tion’s  spurious  ‘ 4 can’t  resign”  theories. 

C.  It  was  error  to  refuse  to  instruct  the  jury  that  “sup¬ 
port”  in  the  third  count  was  limited  to  support  of  advocacy 
of  forcible  overthrow  of  the  government.  This  is  the  mean¬ 
ing  intended  by  Congress,  assigned  to  “support”  in  sec¬ 
tion  9(h)  by  the  Supreme  Court,  and  required  by  the  Con¬ 
stitution. 

The  trial  court  also  refused  to  instruct  the  jury  that 
appellant  could  be  guilty  under  the  third  count  only  if  he 
knew  that  the  Communist  Party  advocated  forcible  over¬ 
throw.  Instead,  the  instructions  eliminated  the  need  for 
such  scienter.  This  was  obvious  error. 

The  court’s  definition  of  “support”  was  vague  and  un¬ 
intelligible  and  caused  the  conviction  to  violate  due  process. 
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Also  erroneous  was  the  refusal  to  limit  “support”  to  sup¬ 
port  of  the  Communist  Party  as  such. 

D.  The  trial  court  erred  in  refusing  to  give  the  stand¬ 
ard  instructions  for  perjury  cases,  and  in  authorizing  the 
jury  to  convict  solely  on  circumstantial  evidence. 

‘The  issue  in  this  case  was  whether  appellant  had  sworn 
falsely.  The  case  thus  conforms  to  both  the  historical  and 
modern  rationalizations  of  the  perjury  rules.  The  authori¬ 
ties  demonstrate  that  the  perjury  rules  apply  whenever 
false  swearing  is  the  corpus  delicti,  and  not  merely  in 
prosecutions  under  the  perjury  statute. 

E.  On  this  record,  appellant  was  entitled  to  an  instruc¬ 
tion  that  the  testimony  of  paid  informers  must  be  scrutin¬ 
ized  with  more  than  ordinary  care.  Denial  of  this  requested 
instruction  was  error. 


V. 

A.  The  indictment  fails  to  allege  that  the  asserted  false 
statements  were  material  or  to  allege  facts  to  show  their 
materiality.  Since  materiality  is  an  essential  ingredient 
of  the  crime  under  §  1001,  the  indictment  is  clearly  insuffi¬ 
cient. 

B.  The  third  count  of  the  indictment  fails  to  allege  that 
the  accused  knew  that  the  Communist  Party  taught  forcible 
overthrow  of  the  government.  Scienter  being  an  indispen¬ 
sable  element  of  the  crime,  the  third  count  is  insufficient 
for  this  omission. 

“Support”  in  the  third  count  is  not  qualified  in  any  way. 
It  is  not  limited  to  support  of  illegal  advocacy  and  is  given 
no  content  by  the  context.  Hence  the  third  count  is  invalid 
under  the  holding  in  the  Douds  case. 

Finally,  “support”,  standing  alone,  is  so  vague  as  to 
fail  to  inform  the  accused  of  the  nature  and  cause  of  the 
charge  against  him. 
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ARGUMENT 

I.  The  verdict  was  not  supported  by  the  evidence 
even  under  minimum  standards  of  proof.  The  trial 
court  committed  reversible  error  in  denying  the  motions 
for  judgment  of  acquittal  and  for  judgment  n.  o.  v. 

We  argue  subsequently  that  the  evidence  on  which  the 
prosecution  relied  should  not  have  been  admitted ;  that  the 
perjury  rules  of  evidence  should  have  been  applied  in  this 
case  and  that  under  the  perjury  rules  a  judgment  of  acquit¬ 
tal  was  unquestionably  mandatory ;  and  that  the  trial  court’s 
instructions  to  the  jury  on  the  meaning  of  “membership” 
and  “support”  were  loose  and  erroneous.  However,  even 
assuming  the  correctness  of  the  trial  court’s  rulings  on 
these  matters,  the  verdict  was  not  supported  by  the  evi¬ 
dence,  and  the  trial  court  committed  reversible  error  in 
denying  appellant’s  motions  for  acquittal  and  for  judg¬ 
ment  notwithstanding  the  verdict. 

In  reviewing  a  denial  of  a  judgment  of  acquittal  this 
Court  has  applied  two  different  standards.  One  test  ap¬ 
plied  is  that  a  conviction  bottomed  on  circumstantial  evi¬ 
dence  must  be  reversed  unless  the  evidence  excludes  every 
hypothesis  but  that  of  guilt,  or  if  the  evidence  is  as  con¬ 
sistent  with  innocence  as  with  guilt.  Maryland  &  Virginia 
Producers  Ass’n.  v.  United  States ,  85  App.  D.  C.  180,  193 
F.  2d  907 ;  Hammond  v.  United  States ,  75  App.  D.  C.  397, 
127  F.  2d  752;  Judge  Miller,  concurring  in  part  and  dis¬ 
senting  in  part,  in  Nelms  v.  United  States,  App.  D.  C. 

,  No.  11,982,  decided  July  8,  1954. 

The  other  view  taken  by  this  Court  is  that  a  conviction 
will  be  reversed  for  insufficiency  of  the  evidence  only  if 
“a  reasonable  mind  must  necessarily  have  had  a  reasonable 
doubt  as  to  #  •  *  guilt,”  and  that  the  conviction  will  stand 
if  “a  reasonable  mind  might  fairly  conclude  guilt  beyond 
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a  reasonable  doubt.”  Cooper  v.  United  States,  App. 
D.  C.  ,  No.  11,877,  decided  August  5,  1954;  Curley  v. 
United  States,  81  App.  D.  C.  389,  160  F.  2d  229.12 

In  our  opinion,  the  Hammond  rule  is  sounder  than  the 
Curley  rule.13  But  a  resolution  or  reconciliation  of  the  rival 
standards  is  unnecessary  in  this  case.  Under  either  the 
conviction  must  be  set  aside,  for  the  government’s  evidence 
supplies  no  rational  basis  for  a  finding  of  guilt. 

The  issue  posed  by  the  indictment  was  whether  on 
August  30,  1950,  the  appellant  knowingly  filed  a  false  affi¬ 
davit.  The  affidavit  was  executed  on  August  29,  1950,  and 
referred  to  appellant’s  relationships  as  of  that  time.  If 
it  was  false,  the  appellant  unquestionably  knew  so  on  the 
date  of  filing.  The  question  under  review,  therefore,  is 
whether  the  evidence  supports  the  jury  finding  that  on 
August  29,  1950  the  appellant  was  a  member  of  the  Com¬ 
munist  Party  and  suppqrtedj.t.  The  belief  and  affiliation 
portions  of  the  affidavit  are  not  now  involved,  since  the 
first  was  not  included  in  the  indictment,  and  the  jury 
acquitted  on  the  second. 

12  That  the  difference  between  the  two  tests  is  not  merely  academic 
appears  from  the  fact  that  Judge  Miller  voted  to  reverse  in  the 
Curley  case  because  the  first  test  was  not  satisfied,  while  the  majority 
rejected  the  first  test  and  affirmed  the  conviction  under  the  second 
test. 

1  13  The  majority  opinion  in  Curley  recognized  that  its  formulation 
was  at  variance  with  that  previously  expressed  by  this  Court  in 
Hammond  and  by  the  Eighth,  Third,  Tenth,  and  Second  Circuits. 
See  81  App.  D.  C.  at  395,  ftn.  31,  160  F.  2d  at  235,  ftn.  31.  Since 
Curley  was  decided,  the  Sixth  Circuit  has  joined  the  group  employing 
the  earlier  formulation  ( Camilla  v.  United  States,  207  F.  2d  339, 
340,  and  the  Third  Circuit,  in  United  States  v.  Matsing er,  191 
F.  2d  1014,  1016,  and  this  Court,  in  the  Maryland  &  Virginia 
Producers  Ass’n.  case,  have  repeated  the  test  as  stated  in  Hammond. 
Moreover,  a  broader  appellate  review  is  particularly  necessary  in  the 
land  of  case  in  which,  as  here,  the  issues  involved  are  bound  to  pro¬ 
voke  passion  and  prejudice  in  the  jurors'  minds. 
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It  is  important  to  stress  that  the  affidavit  was  in  the 
present  tense  and  that  appellant  in  executing  it  made  no 
commitment  regarding  the  past.  Section  9(h)  by  its  ex¬ 
press  terms  requires  that  the  affidavit  be  in  praesenti  only. 
Indeed,  Congress  could  not  constitutionally  have  required 
that  the  affidavit  relate  to  the  past  as  well.  In  American 
Communications  Association  v.  Douds,  339  U.  S.  382,  414, 
the  Court  held  that  Section  9(h)  was  not  a  bill  of  attainder 
precisely  because  the  affidavit  spoke  only  in  the  present, 
so  that  a  member  or  supporter  of  the  Communist  Party 
could  truthfully  sign  the  affidavit  by  abandoning  his  mem¬ 
bership  or  support  at  any  time  prior  to  signing. 

Turning  to  the  record,  there  are  two  facts  on  which  the 
parties  agree.  These  are  (1)  that  appellant  was  for  many 
years  a  member  of  the  Communist  Party  prior  to  August 
24,  1950,  and  (2)  that  on  August  24,  1950,  the  appellant 
sent  the  Communist  Party  his  written  resignation  of  mem¬ 
bership.  Standing  alone,  these  two  facts  are  evidence  of 
appellant’s  innocence,  and  obviously  cannot  support  the 
conviction. 

The  first  and  decisive  thing  to  notice  is  what  the  prose¬ 
cution  did  not  prove.  There  is  not  one  iota  of  evidence 
that  at  any  time  after  August  24,  1950,  the  appellant  had 
any  dealings,  relations,  or  connection  with  the  Communist 
Party,  or  in  any  way  supported  it.  Still  less  is  there  any 
evidence  of  the  ordinary  indicia  of  membership  or  of  the 
“support”  which  a  member  gives  an  organization.  Thus 
there  was  no  evidence  that  appellant  attended  Party  meet¬ 
ings,  paid  dues,  engaged  in  Party  activities,  acted  in  fur¬ 
therance  of  Party  decisions,  etc.  Of  course,  it  As.  clear -that 
appellant  did  not,  when  he  resigned  frpm_  the  Communist 
Party,  abandonTnsi beliefs,  nor  did  he  hesitate  to  express 
them.  But  appellant  was  not  charged~with  aiiy  Tmxsrepfe- 
'senfatioriof  his  beliefs.  Nor  did  appellant, ‘fry  expressing 
Els  views,  “support”  the  Communist  Party.  Rather  he 
was  exercising  his  constitutionally  jprotected  rights  of  belief 


38 


and  speech,  and  his  expressions  were  not  inconsistent  with 
his  affidavit. 

The  evidence  which  the  prosecution  did  introduce  in  no 
way  compensated  for  the  complete  absence  of  proof  along 
the  lines  we  have  mentioned. 

The  prosecution  introduced  great  quantities  of  inflam¬ 
matory  and  remote  evidence  (see  infra ,  pp.  46-7)  on 
the  palpable  pretext  that  it  was  proving  what  was  admit¬ 
ted — that  the  appellant  had  been  a  member  of  the  Com¬ 
munist  Party  for  many  years  prior  to  his  resignation.  But 
obviously  this  evidence  could  not  prove  that  appellant  was 
a  member  after  his  resignation  of  August  24,  1950. 

Nor  could  the  inflammatory  evidence  of  the  nature  and 
objectives  of  the  Party  likewise  prove  that  appellant  was 
connected  with  the  organization  after  he  had  resigned. 

The  conclusory  opinion  testimony  of  the  government’s 
professional  informer  witnesses  that  the  Communist  Party 
had  a  rule  against  voluntary  resignations  has  no  bearing 
on  this  case.  Even  if  fully  credited,  the  most  it  can  prove 
was  that  appellant  broke  the  Party  rule  when  he  resigned. 
It  cannot  rationally  prove  that  appellant  did  not  resign, 
especially  in  the  face  of  the  objective  facts  of  his  written 
resignation,  his  public  announcement  of  his  resignation  and 
his  affidavit  of  non-membership. 

The  prosecutor’s  comparison  of  the  Communist  Party 
to  the  armed  forces  of  the  United  States  {supra,  p.  12) 
was  arrant  nonsense,  though  hardly  the  less  prejudicial  on 
that  account.  Members  of  the  armed  forces  cannot  “re¬ 
sign”  at  will  because  the  law  prevents  their  voluntary 
alteration  of  their  status.  Moreoyer^iL  the  prosecutor 
ware. correct,  then  Section  9(h)  is  unconstitutional,  since 
it_was_saved  from  being  a  bill  of  attainder  only  by  the  fact 
that  members  of  the  Party_could  -  freely  terminate  their 
membership,  at  any  time. 

Nor  is  it  of  any  account  that  after  appellant  resigned 
from  the  Communist  Party  the  Daily  Worker  mentioned 
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his  name  without  epithets.  Appellant  had  no  control  over 
the  Communist  Party  or  the  Daily  Worker,  and  what  they 
did  or  did  not  do  cannot  affect  what  he  did  in  resigning.  Is 
appellant  to  be  imprisoned  for  false  swearing  because  the 
Communist  Party  and  the  Daily  Worker  did  not  abuse  him? 

The  government ’s  witnesses  had  clippings  showing  that 
the  Daily  Worker  had  referred  to  them  in  hostile  and  dis¬ 
paraging  terms,  and  the  prosecutor  triumphantly  pointed 
out  to  the  jury  that  appellant  had  received  no  such  treat¬ 
ment  (A.  2106-7).  But  there  is  reason  for  the  contrast. 
The  government’s  witnesses  are  self-proclaimed  enemies 
of  the  Party  and  make  a  career  of  maligning  it.  It  is  on 
this  account,  and  not  for  their  leaving,  that  they  were 
denounced.14  Appellant,  on  the  contrary,  left  the  Party 
under  the  compulsion  of  the  Taft-Hartley^  law  and  did  not 
denounce  it7 

Appellant  was  not  a  paid  FBI  spy  in  the  Party,  like 
Harper.  Appellant  is  not  a  renegade  who  earns  a  living 
as  a  professional  ex-Communist  like  Hladun,  Gitlow,  John¬ 
son,  Lautner,  and  Budenz.  Appellant  has  not  published 
“fictional”  exposes  of  Communism,  like  Hladun,  confessed 
to  perjury  and  willingness  to  repeat  perjury,  like  Johnson, 
or  earned  the  reputation  of  a  perjurer  like  Budenz.  (See 
Supplement  I  to  this  brief,  infra,  pp.  116-22).  TSAxepudiate 
any^jcomparispn  between  an  honest,  and  respected  trade 
juruonJLeader  like  appellant  and  the  government’s  ineffable 
witnesses.,. 

Moreover,  by  any  rational  standards  no  significance  can 
be  given  to  the  testimony  of  the  government’s  witnesses 
on  the  subject  of  impossibility  of  resignation.  This  testi¬ 
mony  represented  the  conclusory  opinions  of  professional 


14  Budenz  testified :  “I  notice  that  all  the  ex-Communists  who 
don’t  so  testify  are  not  so  smeared.  It  is  only  those  who  help  the 
Government  who  are  treated  in  this  fashion”  (A.  1715). 
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informers,  all  of  whom  had,  with  one  exception,  separated 
from  the  Party  before  August  24,  1950.  Their  opinions, 
besides  being  inconsistent  with  each  other,  were  inconsistent 
with  the  facts  which  even  these  witnesses  had  to  admit  and 
with  the  great  fluctuation  in  Party  membership  (see  supra , 
pp.  10-12). 15  The  most  weight  that  can  be  possibly  assigned 
to  this  testimony  is  that  the  Communist  Party  (like  other 
organizations)  denounces  not  persons  who  simply  leave  it, 
but  turncoats  who  break  with  it  and  are  or  become  its 
active  enemies. 

Nor  was  evidence  of  appellant’s  guilt  supplied  by  the 
undocumented  opinion  testimony  of  the  prosecution’s 
informer  witnesses  that  Communists  have  a  hidden, 
“Aesopian”  meaning  for  “democratically-elected  govern¬ 
ment”,  “true  democracy”,  and  “democracy”.  There  is 
no  evidence  that  the  appellant  had  or  used  a  hidden  mean¬ 
ing  for  these  expressions.  On  the  contrary,  the  uncon¬ 
tradicted  evidence  and  the  context  of  his  resignation  state¬ 
ment  show  that  he  habitually  used  them  in  an  ordinary 
sense  and  that  he  frequently  referred  to  the  United  States 
by  these  terms  (see  supra ,  pp.  13-4).  When  appellant  re¬ 
signed  from  the  Communist  Party,  did  it  thereby  become  a 
perilous  matter  for  him  ever  again  to  speak  of  democracy? 

The  prosecution’s  testimony  as  to  Aesopian  language, 
even  overlooking  all  the  anomalies  therein  (see  infra, 
pp.  58-61)  is  impossible  of  application  in  this  case.  It  is 
clear  from  the  testimony  that  Aesopian  language  employs 
ordinary  English  terminology  much  used  by  non-Commu- 
nists.  For  example,  “slave-labor  law”  for  the  Taft-Hart- 
ley  Act,  employed  by  the  AFL,  the  CIO,  and  John  L.  Lewis 
(DX  39,  40;  A.  2047-51),  or  “democracy”,  “true  demo- 


15  It  has  recently  been  estimated  that  there  are  more  than  700,000 
former  members  of  the  Communist  Party  in  the  United  States.  Ernst 
and  Loth,  Report  on  the  American  Communist  (Holt,  1952),  p.  14. 
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cracy”,  and  “democratically-elected  government”,  em¬ 
ployed  by  everyone. 

According  to  the  prosecution  testimony,  this  ordi¬ 
nary  terminology  has  a  secret  meaning  if  used  by  members 
of  the  Communist  Party.  It  is  impossible,  therefore,  to 
tell  whether  language  is  used  in  an  Aesopian  sense  without 
first  knowing  whether  the  user  is  a  Party  member.  But 
this  was  the  fact  which  was  in  issue  in  this  case,  and  the 
prosecution’s  theory  is,  therefore,  completely  circular  rea¬ 
soning. 

Of  course,  the  utmost  application  of  the  prosecution’s 
nonsense  about  Aesopian  language  was  the  bland  testimony 
of  its  witnesses  that  when  the  appellant  announced^ he  ha_4 
resigned  from  the  CommunistJParty  he  was  actually  re¬ 
affirming  his  membership  in  the  Party.  Ws  Jsubmit.  t£at~ 
such  miraculous  mind-reading,  particularly  when  per- 
formed  by  such  witnesses,  is  not  evidence.  The  testimony 
is  nothing  more  than  the  opinion  of  informer  witnessesJ 
some  employed  by  the  Department  of  Justice,  and  all  well- 
paid  for  their  testimony,  that  the  appellant  was  guilty. 
Things  have  come  to  a  fine  pass  when  testimony  of  em¬ 
ployees  of  the  Department  of  Justice  that  they  consider 
the  defendant  guilty  is  solemnly  admitted  as  evidence  of 
guilt. 

The  prosecution’s  use  of  the  Aesopian  language  theory 
has  ignoble  antecedents  in  the  British  eighteenth  century 
political  prosecutions  of  parliamentary  reformers.  There, 
too,  prosecutors  attempted  to  compensate  for  lack  of  evi¬ 
dence  by  reading  hidden  meaning  into  plain  English.  So 
in  the  famous  treason  trial  of  Thomas  Hardy,  the  Crown 
explained  to  the  jury  that  a  call  for  “a  fair,  free,  and  full 
representation  of  the  people”  (language  not  far  from 
“true  democracy”)  really  meant  a  treasonous  attempt  to 
depose  the  king,  and  that  the  words,  “We  are  at  issue”, 
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advocated  the  use  of  violence.16  24  How.  St.  Tr.  199,  1273-4, 
356-7,  1272. 

Even  the  prosecution,  despite  its  lack  of  inhibitions, 
did  not  mention  in  its  summation  the  facts  that  appellant 
wrote  an  article  protesting  the  conviction  under  the  Smith 
Act  of  a  fellow  union-offiical,  Irving  Potash,  and  that  he 
was,  by  appointment  of  the  Union,  president  of  a  Committee 
set  up,  in  response  to  the  wishes  of  Union  members,  to 
assist  Potash’s  legal  defense  and  to  help  Potash’s  family. 
There  is  no  evidence  that  the  Communist  Party  had  any¬ 
thing  to  do  with  the  article  or  with  the  Committee.  It  is  a 
particularly  brazen  type  of  McCarthyism  that  could  con¬ 
sider  that  one  is  supplying  evidence  of  his  membership  in, 
or  support  of,  the  Communist  Party  by  protesting  an 
alleged  miscarriage  of  justice  or  helping  a  legal  defense. 

The  same  is  true  of  appellant’s  participation  in  the 
1951  and  1952  May  Day  parades.  The  prosecution’s  own 

16  In  contrast  to  what  happened  in  the  present  case,  the  Crown’s 
argument  did  not  impress  the  jury,  which  acquitted  Hardy. 

Dean  Swift  satirized  the  Aesopian  language  theory  in  Gulliver’s 
Travels,  pt.  3,  c.  VI  (pp.  204-5  of  Everyman’s  Library  ed.).  Gulliver 
explained  to  a  native  of  Balnibarbi  a  technic  to  uncover  conspiracies : 

“It  is  first  agreed  and  settled  among  them  [professional 
informers],  what  suspected  persons  shall  be  accused  of  a  plot; 
then  effectual  care  is  taken  to  secure  all  their  letters  and  other 
papers,  and  put  the  owners  in  chains.  These  papers  are  deliv¬ 
ered  to  a  set  of  artists  very  dexterous  in  finding  out  the 
mysterious  meanings  of  words,  syllables  and  letters.  For  in¬ 
stance,  they  can  decipher  a  close-stool,  to  signify  a  privy- 
council;  a  flock  of  geese,  a  senate;  a  lame  dog,  an  invader; 
the  plague,  a  standing  army ;  a  buzzard,  a  prime  minister ;  the 
gout,  a  high  priest ;  a  gibbet,  a  Secretary  of  State ;  a  chamber¬ 
pot,  a  committee  of  grandees ;  a  sieve,  a  court  lady ;  a  broom,  a 
revolution;  a  mouse-trap,  an  employment;  a  bottomless  pit, 
the  treasury;  a  sink,  a  c — t:  a  cap  and  bells,  a  favourite;  a 
broken  reed,  a  court  of  justice ;  an  empty  tun,  a  general ;  a  run¬ 
ning  sore,  the  Administration.” 
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testimony  established  that  non-Communists  and  anti-Com- 
munists  marched  in  and  spoke  at  the  May  Day  parades. 
This  testimony  was  amplified  by  the  uncontradicted  testi¬ 
mony  of  defense  witnesses.  And  the  uncontradicted  testi¬ 
mony  further  establishes  that  appellant’s  participation  in 
the  parades  was  carrying  out  a  traditional  Union  function. 
Moreover,  the  prosecution’s  conclusory  opinion  testimony 
that  the  May  Day  parades  were  controlled  by  the  Commu¬ 
nist  Party,  besides  being  irrelevant,17  came  from  witnesses 
who  had  all  been  separated  from  the  Party  well  before  the 
1951  parade,  and  who  gave,  and  could  give,  no  evidence 
regarding  the  1951  and  1952  parades. 

Even  if,  by  some  grotesque  process,  appellant’s  partici¬ 
pation  in  the  parades  of  May  1,  1951  and  1952  can  be  con¬ 
sidered  “ support”  of  the  Communist  Party,  nevertheless 
it  has  no  tendency  to  prove  the  indictment.  For  clearly 
two  isolated  instances  of  “ support”  on  May  1,  1951  and 
May  1,  1952  cannot  prove  “ support”  on  August  29,  1950. 

It  cannot  be  inferred  that  when  appellant  executed  the 
affidavit  on  August  29,  1950,  he  had  in  mind  that  he  would 
participate  with  his  Union  in  parades  on  May  1,  1951  and 
1952.  Nor  can  the  affidavit  be  interpreted  as  a  promise  by 
appellant  to  refrain  from  such  participation.  There  is  a 
limit  to  the  broadness  of  the  leaps  which  inference  may 
make,  and  guilt  cannot  be  based  on  speculation.  Cf.  Gallo¬ 
way  v.  United  States ,  319  U.  S.  372,  387. 

Thus  it  appears  that  on  the  only  relevant  issue  in  the 
case — whether  appellant,  despite  his  resignation,  was  a 
member  of,  or  supported,  the  Communist  Party  on  August 
29,  1950 — the  prosecution’s  only  objective  evidence  con- 
sisted  of  the  itemsjhat  appellanFwas  president  of  the  Free 
Potash  Committee,  wrote  an  article  defending  Potash^andL... 

17  Cf.,  the  testimony  of  prosecution  witness  Johnson  that  for  four 
years  after  his  expulsion  from  the  Communist  Party  he  continued 
to  be  a  member  of  “Communist-front”  organizations,  to  attend  Com¬ 
munist  Party  meetings,  and  to  appear  on  public  platforms  with  Party 
officials  at  Communist  organized  meetings  (A.  1008-9). 
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participated  in  the  May  Day  parades  of  1951  andJL952.  To 
this  must  be  added  the  subjective  opinion  testimony  of  the 
informer  witnesses  which  “interpreted”  appellant’s  resig¬ 
nation  as  a  reaffirmation  of  membership.  But  even  aside 
from  the  manifest  absurdity  of  treating  this  opinion  testi¬ 
mony  as  evidence  of  guilt,  it  is  well  established  that  de¬ 
ficiencies  in  objective  proof  cannot  be  saved  even  by  truly 
expert  opinion  testimony.  Maryland  &  Virginia  Producers 
Ass'n.  v.  United  States,  85  App.  D.  C.  180,  193  F.  2d 
907,  917;  Galloway  v.  United  States,  319  U.  S.  372, 
387.  Moreover  opinion  evidence  which  is  not  shown  to  be 
supported  by  observed  facts  or  experience  is  no  evidence 
at  all,  should  not  have  been  admitted,  and  must  be  disre¬ 
garded.  First  National  Bank  of  Washington  v.  Texas,  20 
Wall.  (87  U.  S.)  72;  Irion  v.  Hyde,  110  Mont.  570,  105  P. 
2d  666. 

The  prosecution  showed  only  these  few  flimsy  and 
irrelevant  matters,  all  open  and  public,  as  to  the  period 
after  August  24,  1950.  By  no  possibility  can  such  trivia 
support  the  verdict.  Still  less  can  they  overcome  the 
undeniable  objective  fact  that  appellant  submitted  a  resig¬ 
nation  in  writing  on  that  date. 

This  Court  has  reversed  convictions  for  insufficiency 
of  the  evidence  where  there  was  a  far  greater  basis  for 
inferring  guilt.18  And  if  the  perjury  rules  of  evidence  had 

18  Cf.  Cooper  v.  United  States ,  App.  D.  C.  ,  No.  11,877, 

decided  August  5,  1944  (fingerprints  on  get-away  car  and  attempt 
to  arrange  fake  alibi  not  sufficient  evidence  where  defendant  fre¬ 
quently  drove  car  and  because  arrangement  of  an  alibi  attempt  can 
be  attributed  to  “terrorized  innocence”)  ;  Maryland  &  Virginia  Pro¬ 
ducers  Ass'n.,  Inc.  v.  United  States,  supra  (expert  testimony  that 
“full  supply  and  use”  contracts  have  the  inevitable  effect  of  raising 
prices  and  restraining  trade  does  not  support  conviction  for  restraint 
of  trade) ;  Hammond  v.  United  States,  supra  (evidence  that  defend¬ 
ant  touched  sleeping  woman's  private  parts  does  not  support  convic¬ 
tion  for  attempted  rape).  See  also  Camilla  v.  United  States,  20 7  F. 
2d  339  (6th  Cir.)  (association  with  guilty  persons  does  not  support 
conviction). 
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been  applied  (infra,  pp.  107-10),  it  clear  that  the  govern¬ 
ment’s  evidence  would  not  have  been  sufficient  to  serve  as 
circumstantial  evidence  adequately  corroborating  direct 
testimony.19 

Nothing  is  clearer  than  that  the  jury  verdict  was  not  a 
product  of  evidence  or  reason.  It  was  the  fruit  of  an  anti- 
Communist  hysteria  and  fright,  exploited  and  magnified 
by  an  unscrupulous  prosecution  (infra,  pp.  67-71),  and  in¬ 
tensified  by  the  FBI’s  tampering  with  the  jury. 


II.  The  trial  court  erred  in  admitting  prosecution 
evidence  and  in  excluding  defense  evidence. 

Reversal  of  the  conviction  would  be  required  if  any 
prejudicial  evidence  had  been  erroneously  admitted.  The 
remarkable  feature  of  this  case,  however,  is  that  virtually 
all  of  the  government ’s  evidence  should  have  been  excluded. 

A.  Inadmissibility  of  the  Evidence  Offered  to  Prove 

Appellant’s  Past  Membership  in  the  Communist  Party. 

The  issue  was  whether  the  appellant  was  a  member  of, 
or  supported,  the  Communist  Party  on  August  29,  1950. 
As  we  have  seen,  at  the  trial  appellant’s  counsel  at  all  times 
conceded,  and  offered  to  stipulate,  that  appellant  had  been 
a  member  of  the  Party  for  about  30  years  prior  to  his 
resignation  of  August  24,  1950.  The  only  genuine  _xan=. 
troversy,  therefore,  was  whether  the  appellant  had  in  fact 
resigned  on  August  24, 1950  or  whether  his  written~resigha7 
tion  was  Tneretyna'  stratagemu  The  prosectltiOn,  however, 
rejected  the  stipulation^mPthen  was  allowed  to  introduce 

19  Cf.  United  States  v.  Neff ,  212  F.  2d  297  (3d  Cir.)  (sign¬ 
ing  Communist  Party  nominating  petition  and  collecting  dues  for 
Party  are  not  circumstantial  evidence  of  attendance  at  Party 
meetings). 


great  reams  of  inflammatory  and  remote  evidence  to 
“prove”  what  was  never  disputed. 

This  evidence  included,  testimony  on  the  following  sub¬ 
jects: 

(a)  That  in  1930-1,  at  the  Lenin  School  in  Moscow, 
appellant  took  courses  in  insurrection,  sabotage,  over¬ 
throw  of  capitalist  governments,  use  of  poison  gas,  army 
maneuvers,  firearms,  compounding  of  explosives,  military 
tactics,  gas  masks,  secret  codes,  street  fighting,  etc.;  that 
maps  of  New  York  City,  Pittsburgh,  Detroit,  Sault  Ste. 
Marie,  and  Gary,  Indiana  were  studied  from  the  point  of 
view  of  determining  how*  to  cripple  a  city  (A.  192-227) ; 
that  in  1930  or  1931  the  appellant  had  promised  Hladun 
that  “after  they  established  a  dictatorship  of  the  prole¬ 
tariat  in  the  United  States,  well,  they  will  come  and  give 
us  a  hand  in  Canada”  (A.  216). 

(b)  That  during  a  strike  in  1926,  the  appellant 
“gloated  over  the  fact  that  in  Astoria  Hall  they  had  a 
special  room  where  they  gave  very  rough  treatment  to 
manufacturers  and  to  workers  alike  that  were  opposing  the 
strike”  (A.  535). 

(c)  That  at  the  1934  National  Convention  of  the  Com¬ 
munist  Party,  the  hall  was  decorated  with  red  flags  em¬ 
blazoned  with  the  hammer  and  sickle  emblem,  pictures  of 
Lenin,  and  slogans  for  a  Soviet  America;  that  at  this 
Convention  the  delegates  shouted  such  slogans  as  “Long 
Live  the  Worker’s  Fatherland,  Soviet  Russia”  and  “Long 
Live  the  struggle  for  Soviet  America”;  that  they  sang 
“Stalin  is  our  leader”,  and,  raising  clenched  fists,  the 
Internationale;  that  this  Convention  elected  an  honorary 
Presidium  consisting  of  Stalin,  General  Voroshilof,  head 
of  the  Red  Army,  Kalinin,  president  of  the  USSR,  and  the 
heads  of  the  German,  British,  and  Brazilian  Communist 
Parties  (A.  732-6,  738). 
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(d)  That  the  appellant  had  been  born  in  Russia  and 
in  1930  had  applied  for  a  passport  to  visit  England,  France 
and  Germany  but  had  not  disclosed  that  he  planned  to 
visit  Russia  (GX  11;  A.  1089-96,  2097-9). 

(e)  That  in  1927,  1929  and  1934,  representatives  of 
the  Communist  International  were  present  at  Communist 
Party  conventions  attended  by  appellant  (A.  463-5,  536-8). 

(f)  That  in  February  1928,  the  appellant  participated 
in  a  Communist  Party  discussion  about  the  possibility  of 
getting  financial  support  from  the  Comintern,  the  Prop- 
intern,  and  the  Russian  Trade  Union  for  the  fight  of  the 
Furriers  Union  for  readmission  to  the  American  Federa¬ 
tion  of  Labor  (A.  549-52). 

(g)  That  in  1929  appellant  refused  to  leave  the  Com¬ 
munist  Party  for  the  expelled  Lovestone  faction  because 
of  the  Party’s  affiliation  with  the  Communist  International 
(A.  539-40,  545). 20 

Plainly  the  rejection  of  the  proffered  stipulation  as  to 
the  appellant’s  past  membership  was  a  dishonest  maneuver 
on  the  part  of  the  prosecution,  designed  to  implement  its 
purpose  to  introduce  evidence  solely  to  inflame  and  intimi¬ 
date  the  jury.  Since  this  evidence  was  obviously  highly 
prejudicial,  the  conviction  must  be  reversed  if  the  evidence 
was  erroneously  heard  by  the  jury.  Keeney  v.  United 
States,  App.  D.  C.,  No.  11,752  decided  August  26, 
1954. 

On  several  grounds  the  evidence  was  inadmissible. 

1.  The  evidence  was  irrelevant.  Evidence  that  appel¬ 
lant  had  been  a  member  of  the  Communist  Party  before 


20  In  addition,  the  trial  court  admitted  evidence  that  the  appellant 
was  opposed  to  the  Smith  Act,  favored  the  freedom  of  Willie  McGee, 
regarded  May  Day  as  an  international  labor  holiday,  opposed  the 
McCarran,  Velde  and  McCarthy  committees,  had  favored  a  second 
front  during  World  War  II,  had  denounced  the  80th  Congress,  and 
had  made  a  public  appeal  for  funds  for  the  legal  defense  of  Smith  Act 
defendants  (A.  1104-5;  1108-10,  1846,  1856,  1915-7,  1925,  1961, 
1963,  2013,  2017). 
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he  signed  the  affidavit  had  no  tendency  to  prove  that  he 
was  a  member  when  or  after  he  signed  it.  Wolf  v.  United 
States,  259  Fed.  388  (C.  A.  8th  Cir.),  Kammann  v.  United 
States,  259  Fed.  192  (C.  A.  7th  Cir.),  Dalton  v.  United  States, 
154  Fed.  461  (7th  Cir.),  Colt  v.  United  States,  158  F.  2d 
641  (C.  A.  5th  Cir.),  State  v.  Wenzel,  72  N.  H.  396, 
56  Atl.  918;  Pooley  v.  Dutton ,  165  la.  745,  174  N.  W.  154. 
This  was  true  without  reference  to  his  resignation.  It 
was  all  the  more  true  in  view  of  his  resignation  of  August 
24,  1950,  the  existence  of  which  was  at  all  times  known  to 
the  government.21  Furthermore,  the  “background”  factor 
of  past  membership  -was  established  by  the  concession  of 
the  appellant  and  by  the  resignation  itself.  When  the 
prosecutor  refused  to  accept  the  stipulation  of  past  mem¬ 
bership,  the  trial  court  should  nevertheless  have  informed 
the  jury  that  the  appellants  past  membership  was  ad¬ 
mitted  and  should  have  thereafter  excluded  evidence  of¬ 
fered  to  prove  the  past  membership. 

i  2.  Even  if  it  be  assumed,  arguendo,  that  evidence  of 
past  membership  shortly  preceding  August  24,  1950  was 
relevant  to  the  issue  of  membership  or  support  on  August 
29,  1950,  nevertheless  evidence  of  membership  years  be¬ 
fore  the  critical  date  was  certainly  irrelevant.  As  we  have 
seen,  the  only  government  witnesses  who  testified  that  they 
had  ever  seen  appellant  last  saw  him,  respectively,  in  1929, 
1931,  1940,  1948  and  1949  (supra,  p.  8).  Furthermore,  the 
most  inflammatory  portions  of  the  prosecution  testimony 
on  past  membership  related  to  times  as  remote  as  the 
1920 ’s  and  early  1930 's. 

i  3.  Even  assuming,  arguendo,  that  evidence  of  past 
membership  no  matter  how  remote,  was  relevant,  never¬ 
theless,  much  of  the  evidence  offered  to  show  that  fact 
was  irrelevant  even  to  the  subject  of  past  membership. 

21  Appellant’s  statement  announcing  his  resignation  is  listed  in  the 
bill  of  particulars  as  Item  7  (A.  31). 
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Yet  it  was  precisely  the  testimony  on  these  irrelevant  mat¬ 
ters  which  was  the  most  inflammatory.  For  example,  there 
was  no  reason  or  excuse  for  admitting  the  inflammatory 
testimony  about  the  nature  of  the  courses  at  the  Lenin 
School,  the  decorations,  slogans  and  events  of  the  1934  con¬ 
vention  of  Communist  Party,  the  allegedly  falsified  pass¬ 
port  application  of  1930,  or  the  alleged  mistreatment  of 
employers  and  workers  during  the  1926  strike. 

4.  Even  assuming  that  all  this  evidence  was  technically 
relevant,  nevertheless  it  was  inadmissible.  On  the  one 
hand  it  was  superfluous  for  the  sole  purpose  for  which  it 
was  offered  and  admitted.  But  on  the  other,  its  inevitable 
and  calculated  effect  was  to  excite  the  emotions  of  the  jury 
and  to  induce  a  conviction  based  on  animosity  to  the  appel¬ 
lant.  Even  relevant  evidence  must,  under  such  circum¬ 
stances,  be  excluded,  since  it  is  much  more  likely  to  frus¬ 
trate  justice  than  to  serve  it.  Shepard  v.  United  States, 
290  U.  S.  96;  Martin  v.  United  States,  75  App.  D.  C.  399, 
404,  127  F.  2d  865,  870;  Burge  v.  United  States,  26  App. 
D.  C.  524,  537 ;  United  States  v.  Konovshy,  202  F.  2d  721, 
729  (7th  Cir.) ;  United  States  v.  Provoo,  F.  2d 
(2d  Cir.),  decided  August  27,  1954.  Cf .  Keeney  v.  United 
States,  supra;  Zinkhan  v.  District  of  Columbia,  50  App. 
D.  C.  312,  271  Fed.  542.  See  also  Keegan  v.  United  States, 
325  U.  S.  478,  480-1;  Brinegar  v.  United  States,  338  U.  S. 
160,  173. 

In  the  Shepard  case,  the  defendant,  on  trial  for  the 
murder  of  his  wife,  sought  to  support  a  hypothesis  of 
suicide  by  introducing  evidence  that  his  wife  had  made 
remarks  to  friends  indicating  a  suicidal  frame  of  mind.  In 
rebuttal,  the  government  introduced  evidence  that  the  wife 
had  during  her  last  illness  told  her  nurse,  “Dr.  Shepard 
has  poisoned  me.”  The  Court  held  that  the  evidence, 
though  clearly  revelant  rebuttal,  was  erroneously  ad¬ 
mitted  because  the  jury  could  not  be  expected  to  consider 
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it  only  for  the  limited  purpose  for  which  it  was  relevant 
(rebuttal  of  suicidal  inclination).  The  Court,  in  an  opinion 
by  Justice  Cardozo,  stated  (at  104) : 


“It  will  not  do  to  say  that  the  jury  might  accept 
the  declarations  for  any  light  that  they  cast  upon 
the  existence  of  a  vital  urge,  and  reject  them  to  the 
extent  that  they  charged  the  death  to  some  one  else. 
Discrimination  so  subtle  is  a  feat  beyond  the  com¬ 
pass  of  ordinary  minds.  The  reverberating  clang 
of  those  accusatory  words  would  drown  all  weaker 
sounds.  It  is  for  ordinary  minds,  and  not  for  psy¬ 
choanalysts,  that  our  rules  of  evidence  are  framed. 
They  have  their  source  very  often  in  considerations 
of  administrative  expediency,  and  not  in  rules  of 
logic.  When  the  risk  of  confusion  is  so  great  as  to 
upset  the  balance  of  advantage,  the  evidence  goes 
out.” 

V. 

This  principle  was  recently  stated  even  more  strongly 
by  the  Supreme  Court  in  the  Brinegar  case,  supra,  the 
Court  stating  (at  173) : 


“Much  evidence  of  real  and  substantial  probative 
value  goes  out  on  considerations  irrelevant  to  its 
probative  weight  but  relevant  to  possible  misunder¬ 
standing  or  misuse  of  the  jury.” 


A  recent  application  of  this  principle  is  this  Court’s 
decision  in  Keeney  v.  United  States,  supra,  which  reversed 
a  conviction  for  contempt  of  a  Congressional  committee 
because  the  trial  court  took  the  evidence  on  pertinency  in 
the  hearing  of  the  jury.  Because  this  evidence  tended  to 
discredit  the  defendant,  this  Court  reversed.  It  did  not 
allow  the  conviction  to  stand  on  the  theory  that  the  jury 
could  have  been  trusted  to  disregard  the  evidence  as  irrele¬ 
vant  to  the  issues  before  it. 

In  the  Martin,  Burge  and  Konovsky  cases,  the  courts, 
in  reversing  convictions  for  the  admission  of  inflammatory 
evidence,  pointed  out  that  evidence  was  not,  in  the  light 
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of  the  record,  necessary  to  the  prosecution’s  case  and  yet 
tended  to  inflame  the  jury. 

In  Provoo,  the  Second  Circuit  reversed  a  criminal  con¬ 
viction  because  cross-examination  extracted  from  the  de¬ 
fendant  admissions  that  he  had  been  imprisoned  on  charges 
of  homosexuality.  The  Court  stated: 

V 

“The  sole  purpose  and  effect  of  this  examination 
was  to  humiliate  and  degrade  the  defendant,  and  in¬ 
crease  the  probability  that  he  would  be  convicted, 
not  for  the  crime  charged,  but  for  his  general  un¬ 
savory  character.” 

The  situation  here  presents  more  cause  for  reversal 
than  in  the  authorities  cited.  The  evidence  was  at  least  as 
damaging  and  inflammatory,  the  “risk  of  confusion”  was 
at  least  as  great,  and  the  prosecution  had  no  legitimate 
need  for  the  evidence. 

At  a  minimum  the  trial  court  was  required  to  exercise 
discretion  in  determining  whether  the  evidence  offered  to 
prove  past  membership  should  have  been  excluded  under 
the  Shepard  rule  because  the  “risk  of  confusion”  was  too 
great.  Martin  v.  United  States,  supra;  Burge  v.  United 
States,  supra .  The  trial  court,  however,  refused  to  exer¬ 
cise  judgment  or  discretion  along  these  lines  (A.  132, 142-3). 
Instead  it  took  the  position  that  it  was  powerless  to  exclude 
any  evidence  which  might  conceivably  be  relevant  no  matter 
how  slight  its  probative  value  and  how  great  its  potential 
prejudicial  influence  on  the  jury  (A.  142,  152,  176,  393,  416- 
30,  452,  467,  481-2,  486-94,  522,  541,  556,  668,  880,  1059-72). 
Accordingly,  reversal  is  required  if  only  for  the  trial 
court’s  failure  to  exercise  its  discretion.  But  since  the 
case  for  exclusion  of  the  evidence  is  so  clear,  it  would  be 
more  appropriate  to  reverse  on  the  grounds  that  the  evi¬ 
dence  was  not  relevant  and  that  even  if  it  were  it  could 
not  be  received  under  the  Shepard  rule. 
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The  admission  of  the  evidence  to  which  we  now  refer 
cannot  be  sustained  on  the  theory  that  it  was  relevant  to 
an  issue  presented  by  the  third  count,  namely,  whether 
the  Communist  Party  advocated  the  overthrow  of  the  gov¬ 
ernment  by  force. 

The  evidence  was  offered  and  received  on  the  basis 
that  it  proved  appellant’s  past  Party  membership,  and  it 
was  not  limited  to  the  subject  of  the  Party’s  advocacy  (A. 
141).  Under  these  circumstances,  its  admission  cannot,  on 
appeal,  be  sustained  on  another  ground.  Simmons  v.  United 
States ,  92  App.  D.  C.,  122  206  F.  2d  427,  429;  Martin  v. 
United  States ,  supra .  In  Shepard  itself  the  Court  stated 
(at  103) : 

4 ‘The  testimony  was  received  by  the  trial  judge  and 
offered  by  the  Government  with  the  plain  under¬ 
standing  that  it  was  to  be  used  for  an  illegitimate 
purpose,  gravely  prejudicial.  A  trial  becomes  un¬ 
fair  if  testimony  thus  accepted  may  be  used  in  an 
appellate  court  as  though  admitted  for  a  different 
purpose,  unavowed  and  unsuspected.  People  v. 
Zackowitz,  254  N.  Y.  192,  200,  172,  N.  E.  466.  Such 
at  all  events  is  the  result  when  the  purpose  in  re¬ 
serve  is  so  obscure  and  artificial  that  it  would  be 
unlikely  to  occur  to  the  minds  of  uninstructed  jurors, 
and  even  if  it  did,  would  be  swallowed  up  and  lost 
in  the  one  that  was  disclosed.” 

Moreover,  the  evidence  would  have  been  remote  and 
irrelevant  even  if  it  had  been  offered  on  the  issue  of  the 
teachings  of  the  Communist  Party.  Surely  evidence  relat¬ 
ing  to  Party  views  and  activities  in  the  1920 ’s  and  1930 ’s 
is  not  relevant  to  the  nature  of  its  advocacy  on  August 
29,  1950. 

Finally,  the  rule  in  Shepard  is  applicable  no  matter 
what  the  basis  of  relevance.  The  prejudicial  and  inflam¬ 
matory  nature  of  the  evidence  required  either  that  it  be 
excluded  altogether,  or  at  least  that  it  be  severely  re¬ 
stricted  in  quantity.  If  this  evidence  be  treated  as  relevant 
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to  the  advocacy  of  the  Party,  then  it,  plus  the  evidence 
ostensibly  offered  for  that  purpose,  preoccupied  the  record 
to  a  point  where  the  issue  of  the  appellant’s  personal  guilt 
was  hopelessly  submerged.  To  allow  the  issue  to  switch 
from  the  appellant’s  guilt  vel  non  to  the  nature  of  the 
Communist  Party  was  an  abuse  of  discretion.  Keegan  v. 
United  States ,  325  U.  S.  478  involved  a  prosecution  for 
conspiracy  to  counsel  evasion  of  the  draft  law  by  mem¬ 
bers  of  the  German-American  Bund.  The  court  stated  (at 
480-1) : 

“Indeed  a  question  arises  whether  it  was  not  an 
abuse  of  discretion  to  permit  the  Government  to  go, 
at  such  inordinate  length,  into  evidence  concerning 
the  Bund  and  its  predecessor,  the  Friends  of  New 
Germany,  during  a  period  of  seven  years  prior  to 
the  inception  of  the  alleged  conspiracy;  and  con¬ 
cerning  Bund  uniforms  and  paraphernalia  and  pic¬ 
tures  and  literature  in  the  possession  of  various 
defendants.” 

The  nature  and  character  of  the  Communist  Party  had 
nothing  to  do  with  the  first  and  second  counts.  At  a  mini¬ 
mum,  therefore,  the  trial  court  should  have,  in  the  interest 
of  preserving  a  fair  trial,  excluded  the  inflammatory  evi¬ 
dence  offered  on  that  subject  unless  and  until  the  prosecu¬ 
tion  first  established  a  prima  facie  case  that  appellant 
“supported”  the  Party  on  the  crucial  date.  No  such 
foundation  was  ever  established. 

B.  Inadmissibility  of  Evidence  Offered  to  Prove 
the  Nature  of  the  Communist  Party’s  Advocacy. 

As  we  earlier  stated  {supra,  p.  10),  the  prosecution 
introduced  voluminous  evidence,  not  linked  to  appellant 
and  by  years  remote  from  the  date  laid  in  the  indictment, 
on  the  theory  that  it  would  show  that  the  Communist 
Party  taught  forcible  overthrow  of  the  United  States  gov¬ 
ernment.  Illustrative  of  this  evidence  was  testimony  that 
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in  the  period  1930  to  1940,  the  Communist  Party  advocated 
a  Negro  revolution  in  the  southern  states ; 22  that  insurrec¬ 
tion  and  civil  war  were  taught  Americans  in  the  Lenin 
School  in  Moscow  in  1932  (A.  1407-14) ;  that  it  was  Com¬ 
munist  doctrine  to  overthrow  and  smash  capitalist  govern- 

22  Thus  Johnson  was  allowed  to  give  this  violent  description  of  the 
program  (A.  1074-5) : 

“The  Communist  Party  program  with  regard  to  the  Negro 
people  in  America  during  the  period  of  my  membership  was 
the  forcible  and  violent  seizure  of  an  area  of  the  United  States 
known  as  the  old  Cotton  Belt  or  the  Black  Belt  of  the  South ; 
a  section  of  these  United  States  that  extends  from  the  Eastern 
Shore  of  Maryland  running  a  sort  of  zig-zag  course  across 
the  old  Confederate  States  of  the  South  such  as  Virginia, 
West  Virginia,  North  and  South  Carolina,  Georgia,  Alabama, 
Tennessee,  etc.,  driving  a  wedge  into  Texas. 

“This  particular  area,  according  to  the  Communist  Party 
program,  was  to  be  carved  out  of  the  United  States  by  a 
revolution  or  rebellion  of  the  Negroes  in  that  area  under  the 
leadership  of  the  Communist  Party. 

“This  rebellion  or  racial  civil  war  would  result  in  the 
seizure  of  the  industrial  centers,  the  seizure  and  confiscation 
of  the  banks  and  of  the  land  in  that  area,  and  the  organiza¬ 
tion  of  that  area  into  a  Negro  republic,  which  would  have  the 
right  to  remain  a  part  of  the  United  States  or  secede  from 
the  United  States. 

“In  this  Negro  republic,  the  Negroes  would  be  the  leaders 
and  rulers.  They  would  organize  their  own  courts,  they 
would  organize  their  own  legislative  bodies,  they  would  organ¬ 
ize  their  own  police  force,  organize  their  own  Army,  for  the 
protection  of  the  newly  formed  Negro  State  in  that  particular 
area. 

“The  Communists,  the  Negro  Communists,  were  to  lead 
and  organize  this  rebellion  of  the  Negroes  in  that  particular 
area. 

“The  use  of  the  inequities  and  injustices  of  our  social 
system  were  for  the  purpose  of  winning  the  support  and  con¬ 
fidence  of  the  Negroes  in  this  program  so  that  the  Commun- 
nist  Party  could  use  the  Negroes  in  order  to  bring  about  this 
racial  war  in  the  area  of  the  Black  Belt  as  part  and  parcel  of 
a  general  Communist  revolution  in  America.” 
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ments  by  violence  and  “ armed  insurrection”,  including 
the  destruction  of  the  courts,  the  police  and  the  army,  and 
“on  its  ruins  and  ashes”  to  establish  a  dictatorship  of  the 
proletariat,  “a  Soviet  form  of  government”  (A.  219-20, 
840-3) ;  that  the  Communist  Party  sought  to  capture  and 
control  the  trade  union  movement  so  as  to  be  in  a  position 
to  paralyze  the  national  economy  and  be  “the  main  ful¬ 
crum  to  be  used  in  the  overthrow  of  the  dictatorship  of 
the  bourgeoisie”  (A.  216,  481-2,  844-5, 1422),  under  instruc¬ 
tions  from  the  “Red  International  of  trade  unions,  with 
headquarters  in  the  Hall  of  Columns  Building  in  Russia” 
(A.  765) ;  that  it  conducted  schools  taught  by  “professors” 
from  “the  College  of  Red  Professors  in  Russia”  (A.  726) ; 
that  it  was  taught  in  these  schools  that  “imprisonments 
and  hanging  from  the  tree  will  be  used  in  order  to  crush 
ruthelessly  the  opposition  to  Communist  rule  and  Commu¬ 
nist  domination  under  the  dictatorship  of  the  proletariat” 
(A.  843) ;  that  the  Party  engaged  in  secret  practices  and 
set  up  an  underground  apparatus  (A.  220-1,  440,  660-2, 
876-84) ;  that  it  taught  that  peaceful  coexistence  between 
the  United  States  and  the  Soviet  Union  was  impossible 
(A.  505),  and  that  Party  members  owed  their  allegiance 
to  the  Soviet  Union  and  should  support  it  in  the  event 
of  war  between  it  and  the  United  States  (A.  215,  508,  541-4, 
651,  839).  See  also  A.  175-86,  383,  188-90,  442-3,  450-2, 
465-6,  499-508,  819-20,  848-83,  1116-38,  1141-5,  1407-15,  1419- 
20,  1449,  1473-7. 

We  have  already  shown  several  grounds  on  which  it 
was  erroneous  to  admit  the  inflammatory  evidence  offered 
to  show  the  nature  of  the  Communist  Party’s  advocacy 
under  the  issue  posed  by  the  third  count  of  indictment. 
It  was  remote  and  irrelevant,  and  its  admission  an  abuse 
of  discretion,  particularly  when  no  adequate  foundation 
had  been  laid.  In  addition,  there  is  one  more  ground  for 
exclusion  which  applies  to  the  evidence  offered  for  this 
purpose.  It  was  incompetent.  For  it  related  to  matters 
which,  if  they  occurred  at  all,  were  acts  of  third  persons 
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which  happened  outside  of  the  presence  of  the  appellant 
and  of  which  he  had  no  knowledge. 

All  this  evidence,  therefore,  related  to  the  conduct  of 
strangers.  It  could  not  be  binding  on  appellant,  and  as 
to  him  was  rank  hearsay.  It  is  elementary  that  evidence 
of  the  acts  and  declarations  of  another  which  occurred  out 
of  the  accused’s  presence  are  inadmissible  unless  a  relation¬ 
ship  exists  which,  by  substantive  law,  imposes  vicarious 
liability  on  the  accused  for  the  other’s  conduct.23  4  Wigmore, 
Evidence  (3d  ed.,  1940)  pp.  112,  118,  119,  127;  United 
States  v.  Dennis,  183  F.  2d  201,  230  (2d  Cir.),  aff’d  341 
U.  S.  494;  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S. 
229,  249;  Pinkerton  v.  United  States,  328  U.  S.  640,  647; 
United  States  v.  Pugliese,  153  F.  2d  497,  500  (2  Cir.).  This 
principle  is  an  application  of  a  fundamental  precept  of 
Anglo-American  jurisprudence,  that  guilt  is  personal.  See 
Kotteakos  v.  United  States,  328  U.  S.  750.  772.  Accord¬ 
ingly,  it  was  error  to  admit  such  incompetent  testimony  as 
Johnson’s  lurid  account  of  what  had  been  taught  to  him 
by  strangers,  or  what  he  had  taught  to  strangers,  as  the 
Communist  Party’s  program  for  racial  warfare  in  the 
southern  states. 

The  ordinary  case  of  vicarious  liability,  under  which 
alone  the  acts  and  declarations  of  others  are  admissible 
against  the  accused,  is  a  conspiracy  trial.  But  this  was 
not  a  conspiracy  trial.  Furthermore,  the  acts  and  declara¬ 
tions  of  alleged  co-conspirators  are  admissible  only  under 
highly  limited  circumstances  and  with  appropriate  cau- 

23  Thus  in  the  Dennis  case  cited  in  the  text,  the  court  stated  the 
rule  as  follows  concerning  the  admissibility  of  declarations  of  persons 
other  than  the  accused:  “In  this  circuit  we  have  repeatedly  stated 
that  such  declarations  are  competent  against  the  accused  in  a  prosecu¬ 
tion  for  conspiracy,  or  for  any  other  concerted  venture,  when,  but 
only  when,  they  are  made  in  execution  of  an  enterprise — ‘a  part¬ 
nership  in  crime’ — to  which  the  accused  and  the  declarant  are  both 
parties,  and  that  the  enterprise  must  itself  comprise  making  some  such 
declaration  as  a  step  in  its  realization.” 
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tionary  instructions,24  the  omission  of  which  is  reversible 
error.  Kotteakos  v.  United  States,  supra  Of  course,  no 
such  instructions  were  given  here. 

C.  Inadmissibility  of  the  Opinion  Testimony. 

The  prosecution’s  tour  de  force  of  “proving”  that 
appellant  was  a  member  of  the  Communist  Party  on 
August  29,  1950,  by  witnesses  who  had  either  never  seen 
appellant  or  had  last  seen  him  years  before  that  date,  was 
accomplished  through  the  use  of  the  “expert”  opinion 
testimony  of  these  same  witnesses.  This  testimony  included 
the  following:  (1)  that  the  appellant’s  announcement  of  his 
resignation  from  the  Communist  Party  was  a  reaffirmation 
of  his  Party  membership,  since  “democratically  elected 
government”,  “true  democracy”,  and  “democracy”  mean, 
in  the  Aesopian  language  of  Communism,  the  Soviet  Union 
or  the  dictatorship  of  the  proletariat;  (2)  that  a  Party 
member  could  not  voluntarily  relinquish  his  membership; 
but  if  he  did  he  was  abused  by  the  Party  and  could  not 
have  his  name  mentioned  “favorably”  (i.e.,  without  abuse) 
in  the  Daily  Worker;  (3)  that  one  who  had  resigned  from 
the  Communist  Party  would  not  have  been  allowed  to 
speak  at  May  Day  parades,  these  being  controlled  by  the 
Communist  Party.  (See  supra >  pp.  12-6). 

This  opinion  testimony  was  the  foundation  of  the  gov¬ 
ernment’s  case,  such  as  it  was.  The  testimony  was  obvi¬ 
ously  highly  prejudicial.  It  was  also  inadmissible. 

24  For  example,  when  testimony  is  admitted  on  the  co-conspirator 
theory,  the  trial  court  is  obliged  to  instruct  the  jury  that  it  must, 
before  considering  the  testimony,  determine  from  evidence  aliunde 
that  the  accused  was  a  member  of  the  conspiracy  with  the  alleged 
co-conspirator,  and  that  the  claimed  acts  or  declarations  of  the  latter 
were  done  in  furtherance  of  the  conspiracy.  Sparf  v.  United  States, 
156  U.  S.  51 ;  Kotteakos  v.  United  States,  supra;  United  States  v. 
Guido,  161  F.  2d  492  (3d  Cir.). 


1.  The  Opinion  Testimony  on  Aesopian  Language. 

1  (a)  The  most  harmful  of  this  opinion  testimony  was 
that  appellant’s  announcement  of  his  resignation  was  a 
reaffirmation  in  Aesopian  language  of  his  membership. 

The  peculiarity  of  Aesopian  language  is  that  it  is  com¬ 
mon  English  terminology,  having  an  esoteric  meaning  when 
employed  by  particular  persons.  Theproblem,  therefore, 
is  not  merely  to  translate  Aesopian  language  but  first  to 
identify  it,  so  as  to  know  that  translation  is  needed.  The 
identification  of  the  ordinary  foreign  language  is  usually 
easy,  being  capable  of  accomplishment  by  one  versed  in 
the  language  merely  from  inspection  of  the  text.  But  no 
one,  no  matter  how  expert  a  linguist,  can  identify  Aesopian 
language  by  inspection.  For  whether  the  language  is 
Aesopian  depends  not  on  the  words  (which,  like  “democ¬ 
racy”,  “true  democracy”,  “democratically-elected  govern¬ 
ment”,  and  “slave  labor  law”,  are  ordinary  English),  but 
on  who  uses  them.  Indeed,  the  problem  is  even  more  com¬ 
plicated.  For  obviously  the  alleged  users  of  Aesopian 
language,  the  Communists,  do  not  invariably  speak  in 
Aesopianism,  but  sometimes  speak  English.25  There¬ 
fore,  whether  they  are  at  any  time  talking  English  or 
Aesopianism  depends,  apparently,  on  their  immediate  sub¬ 
jective  purpose.20 

25  The  problem  becomes  altogether  insoluble  by  the  fact  that  it 
appears  that  even  anti-Communists  sometimes  use  Aesopian  language. 
Government  witness  Hladun  claimed  that  he  used  Aesopian  language 
in  his  false  expose  of  Communism  which  appeared  in  the  Winnipeg 
Free  Press  (A.  348). 

26  According  to  the  bibliophilia  of  renegade  Communism,  Aesopian 
language  was  invented  by  Lenin,  who  complained  in  a  preface  to  his 
work  “Imperialism”  that  in  writing  it  he  had  had  to  use  circumlocu¬ 
tion  (that  “cursed  Aesopian  language”)  in  order  to  pass  the  Czarist 
censorship.  From  the  beginning,  therefore,  Aesopian  language  seems 
to  have  been  considered  something  to  be  used  only  when  required  by 
the  exigencies  of  the  particular  situation.  Lenin's  prefatory  note  con¬ 
stitutes  the  whole  literature  on  the  subject  (GX  10;  A.  226-7,  1675). 
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When  the  government’s  witnesses  testified  that  appel¬ 
lant’s  resignation  announcement  meant  exactly  the  oppo¬ 
site  of  what  it  said,  they  were,  therefore,  testifying  on  two 
distinct  subjects:  (1)  whether  appellant’s  language  was 
Aesopian — that  is,  whether  it  had  a  hidden  meaning,  and 
(2)  what  the  hidden  meaning  was.  Assuming,  for  the 
moment,  that  the  testimony  of  the  government  ’s  witnesses, 
as  expert  interpreters  of  Aesopianism,  was  competent  to 
translate  any  Aesopian  language  appellant  used,  neverthe¬ 
less  it  was  not  competent  to  establish  the  necessary  pre¬ 
requisite  to  translation — that  the  language  in  question  was 
in  fact  Aesopian.  These  witnesses  did  not  even  pretend  to 
be  experts  in  appellant's  usage facFfhe 
'uncoiitradicted  and  document ed_evidence  is  that  appellant 
'  used  these  words  in  their  common  sense  (supra,  pp.  13-4). 
The  opinion  testimony  of  the  prosecution  witnesses  was 
based  exclusively  on  the  words  which  appellant  used.  But 
this,  as  we  have  seen,  was  an  impossible  and  irrational 
basis  from  which  to  infer  that  the  words  were  used  in  a 
hidden  meaning.  Accordingly,  this  opinion  testimony  of 
the  prosecution’s  witnesses  was  incompetent  and  imma¬ 
terial.  It  had  no  foundation ;  the  witnesses  were  not  quali¬ 
fied  to  give  it ;  it  rested  on  an  assumed  fact  which  was  not 
only  not  proved  but  which  the  evidence  disproves;  it  was 
absurdly  inconsistent  with  the  witnesses’  own  theory  of 
Aesopian  language;  and,  on  the  whole,  it  was  manifestly 
fraudulent.  When  the  witnesses  translated  appellant’s  an¬ 
nouncement  into  common  English,  they  were,  so  far  as  the 
evidence  shows,  “translating”,  and  distorting,  what  was 
common  English  in  the  first  place. 

It  is  well  established  that  opinion  evidence  is  not  ad¬ 
missible  on  the  meaning  of  common  terminology.  7  Wig- 
more,  Evidence  (3d  ed.  1940)  sec.  1955;  Greenleaf  v.  Good¬ 
rich,  11  Otto  (101  U.  S.)  278;  Winans  v.  New  York  &  Erie 
R.  R.,  21  How.  (62  U.  S.)  88;  Partridge  v.  The  Insur¬ 
ance  Co.,  15  Wall  (82  U.  S.)  573.  This,  obviously,  is  an 
instance  of  the  general  principle  that  “where  the  jury  is 
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just  as  competent  to  consider  and  weigh  the  evidence  as 
an  expert  witness  and  just  as  well  qualified  to  draw  the 
necessary  conclusions  therefrom,  it  is  improper  to  use 
opinion  evidence  for  that  purpose.”  Henkel  v.  Varner,  78 
App.  D.  C.  197,  198,  138  F.  2d  934;  Kenney  v.  Washington 
Properties,  76  App.  D.  C.  43,  128  F.  2d  612;  Wesson  v. 
United  States,  164  F.  2d  50  (8th  Cir.) ;  7  Wigmore,  Evi¬ 
dence  (3d  ed.  1940)  pp.  13-14,  16,  21-23. 

(b)  Even  if  it  had  been  shown  that  appellant’s  resigna¬ 
tion  announcement  was  in  Aesopian  language,  the  transla¬ 
tion  offered  by  the  prosecution  witnesses  was  inadmissible. 
There  is  no  written  lexicon  of  the  Aesopian  language,  and 
it  is  also  apparent  that  the  language  is  so  flexible  that  its 
terms  have  no  standard  meaning.27  Accordingly,  no  one 
but  the  speaker  can  tell  what  is  meant,  and  expert  opinion 
is  worthless. 

It  is  true  that  the  prosecution  witnesses  asserted  that 
there  is  a  standard  meaning  for  “true  democracy”,  “de- 

27  The  government’s  witnesses  insisted  that  Aesopian  language 
was  intended  to  convey  to  initiates  a  meaning  opposite  to  what  the 
words  indicated,  and  that  this  language  was  used  for  “protective” 
purposes  to  fool  government  authorities.  Gitlow  considered,  how¬ 
ever,  that  the  Communist  Party  was  using  “Aesopian  language”  when 
it  called  the  Taft-Hartley  Act  a  “slave  labor  law”  or  the  North 
Atlantic  pact  a  “war  pact”.  Yet  it  is  not  conceivable  that  the  Com¬ 
munist  Party  intended  to  convey  to  initiates  that  it  actually  supported 
the  Taft-Hartley  Act  and  the  North  Atlantic  Pact  and  considered 
them  to  be  excellent  measures.  And,  if  the  Communist  Party  had 
such  views,  it  is  not  conceivable  that  it  would  have  considered  it 
necessary  to  protect  itself  by  concealing  its  support  of  and  admira¬ 
tion  for  the  Taft-Hartley  Act  and  the  North  Atlantic  Pact. 

Furthermore,  although  “Aesopian  language”  was,  according  to 
the  government’s  witnesses,  a  device  to  fool  non-Communists,  never¬ 
theless,  according  to  government  witness  Eckert,  Party  leaders  meet¬ 
ing  together  sometimes  spoke  in  “Aesopianism”  among  themselves 
(A.  1439).  Finally  it  appears  that  alleged  Communist  “Aesopian” 
expressions  are  used  by  non-Communists  as  when  the  CIO,  the 
AFL,  and  John  L.  Lewis  denounced  the  Taft-Hartley  law  as  a  “slave 
labor  law”  (DX  39,40). 
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mocracy”,  and  “democratically-elected  government”  in 
that  these  terms  mean,  in  Aesopianism,  the  dictatorship  of 
the  proletariat  or  the  Soviet  Union  (A.  214,  558-60,  836-8, 
1215-21,  1676-8).  But  despite  prodding  on  cross-examina¬ 
tion,  the  witnesses  were  unable  to  show  any  prior  usages 
which  gave  these  terms  the  claimed  sense  (A.  320-2,  333, 
610-11,  1025-6,  1347,  1351).  Hence  their  opinion  testimony 
was  inadmissible  because  it  did  not,  and  could  not  be 
demonstrated  to,  rest  on  any  observed  facts  or  experiences. 
First  National  Bank  of  Washington  v.  Texas ,  20  Wall.  (87 
U.  S.)  72;  Irion  v.  Hyde ,  110  Mont.  570,  105  P.  2d  666. 

(c)  Even  if  a  translation  of  these  terms  was  permissi¬ 
ble,  it  was  necessary  to  restrict  the  “expert  testimony”  to 
the  translation  of  the  terms.  Applying  the  witnesses’ 
translation,  the  appellant’s  resignation  statement  said  that 
he  was  resigning  from  the  Communist  Party  but  did  not 
give  up  his  belief  in  “the  dictatorship  of  the  proletariat” 
(“true  democracy”)  and  that  neither  he  nor  the  Com¬ 
munist  Party  had  ever  advocated  the  overthrow  of  “the 
Soviet  Union”  (“a  democratically  elected  government”). 
This  is  not  an  affirmation  of  _ membership,  bfll  flf  beliefs, 
It  does  not  follow  that  one  who  states  he  will  continue  to 
"believe  in  the  dictatorship  of  the  proletariat  or  the  Soviet 
Union  is  thereby  saying  that  he  is  continuing  to  remain  a 
member  of  the  Communist  Party.  Yet  the  witnesses  were 
allowed  to  testify  that,  in  their  opinions,  the  sentences  as 
thus  translated  had  a  significance  beyond  their  apparent 
text,  even  as  translated,  in  that  they  meant  “a  reaffirma¬ 
tion  of  membership”  (A.  560,  563,  816,  839,  1212-26,  1303, 
1326-7,  1520-1,  1678). 

This  was  prejudicial  error.  U.  S.  Industrial  Chemicals, 
Inc .  v.  Carbide  and  Carbon  Chemicals  Corp .,  315  U.  S.  668; 
Schmeider  v.  Barney,  113  U.  S.  645;  Inland  &  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551;  Henkel  v.  Varner,  78 
App.  D.  C.  197,  138  F.  2d  934;  People  v.  Sharp,  107  N.  Y. 
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427,  at  461-3, 14  N.  E.  319.  As  the  Supreme  Court  said  in 
Industrial  Chemicals  (at  678) : 

“#  •  •  it  is  permissible,  and  often  necessary,  to  re¬ 
ceive  expert  evidence  to  ascertain  the  meaning  of  a 
technical  or  scientific  term  or  term  of  art  so  that  the 
court  may  be  aided  in  understanding  not  what  the 
instruments  mean  but  what  they  actually  say.” 

As  held  in  Henkel  v.  Varner,  supra,  expert  testimony 
may  not  be  received  if  it  is  merely  an  inference  which  the 
jury  is  as  well  equipped  to  make  as  the  experts. 

(d)  Furthermore,  this  testimony  was  inadmissible  be¬ 
cause  it  purported  to  resolve  the  crucial  and  ultimate  issue 
in  the  case  and  amounted  to  the  witnesses’  expression  of 
their  opinion  of  appellant’s  guilt.  Simmons  v.  United  States , 
92  App.  D.  C.  122, 124, 206  F.  2d  427, 429-30 ;  United  States  v. 
Spaulding,  293  U.  S.  498,  506:  Wesson  v.  United  States, 
164  F.  2d  50  (8th  Cir.). 

In  Simmons,  the  Court  held  that  it  was  prejudicial  error 
to  admit  the  expert  testimony  of  police  officers  that  they 
knew  or  believed  that  the  defendant  was  participating  in 
a  numbers  operation  because  his  actions  conformed  to  a 
pattern  of  conduct  characteristic  of  numbers  operators. 
The  Court  stated  (92  App.  D.  C.,  at  124) : 

“That  testimony  *  *  *  prejudiced  appellant  by 
substantially  affecting  his  right  to  trial  by  jury. 
Such  opinion  evidence  trenched  upon  the  jury’s  duty 
to  determine  the  ultimate  question  raised.  *  •  #  It 
was  for  the  jury,  not  for  the  witnesses,  to  measure 
evidence  on  appellant’s  conduct  against  evidence  on 
the  pattern  of  conduct  characteristic  of  a  numbers 
operator  and  upon  that  basis  to  determine  guilt  or 
-  innocence.” 

I  So  here  the  “expert”  testimony  “trenched  upon  the  jury’s 
Y  duty”  when  the  witnesses  testified  that  they  believed,  on 
>  the  basis  of  a  claimed  pattern  of  conduct  in  the  use  of 
YN  Aesopian  language,  that  appellant’s  resignation  was  an 
assertion  of  continued  membership  in  the  Communist  Party. 
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The  situation  here  is  also  similar  to  that  in  the  Wesson 
case,  supra.  There  the  Court  reversed  a  narcotics  convic¬ 
tion  because  an  expert  was  permitted  to  answer  the  follow¬ 
ing  question:  “In  your  opinion,  can  a  reputable  physician 
in  a  town  of  several  hundred  people  dispense  and  admin¬ 
ister  in  a  period  of  23  months,  in  the  course  of  a  bonafide 
practice  only,  as  much  as  35,000  *4  grain  tablets  of  mor¬ 
phine  sulphate?”  The  court  condemned  the  testimony  as 
being  “a  plain  expression  of  the  witness’s  opinion  of  the 
defendant’s  guilt,  even  though  by  circumlocution”  (at  55). 

(e)  The  testimony  as  to  the  use  and  meaning  of  Aesop¬ 
ian  language  in  the  Communist  Party  was  irrelevant.  It 
could  not  demonstrate  what  appellant’s  usage  was.  And 
the  usage  of  others  is  not  available  to  show  that  a  person, 
using  plain  terminology,  meant  something  more  than  or 
different  from  the  apparent  meaning.  Rountree  v.  Smith , 
108  U.  S.  269;  National  Bank  v.  Burkhardt ,  10  Otto  (100 
U.  S.)  686. 

Moreover,  the  testimony  on  this  subject  of  Hladun, 
Gitlow,  Johnson,  Lautner,  and  Budenz  was  incompetent. 
Since  they  had  separated  from  the  Party  before — in  most 
cases,  long  before — August  24, 1950,  they  were  not  qualified 
to  give  evidence  as  to  the  practices  on  that  date  of  Party 
initiates.  Cf.  Galloway  v.  United  States,  319  U.  S.  372. 
Yet  if  usage  was  relevant  at  all,  it  had  to  be  the  usage 
which  prevailed  on  August  24,  1950. 

2.  The  Other  Opinion  Testimony. 

(a)  The  prosecution’s  opinion  testimony  on  the  sub¬ 
ject  of  voluntary  relinquishment  of  Party  membership  was 
irrelevant.  The  simple  issue  was  whether  appellant  had 
left  the  Party.  It  was  not  whether  he  had  broken  a  Party 
rule  in  doing  so.  Nor  was  it  whether  he  had  denounced, 
renounced  or  differed  with  it  nor  whether  he  had  altered 
his  beliefs.  Indeed,  even  if  the  appellant  left  the  Party  as 
the  result  of  its  acquiescence  or  even  its  instructions,  the 
affidavit  was  not  false. 
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In  addition,  the  prosecution’s  proof  was  incompetent 
and  immaterial  on  four  grounds : 

(1)  Appellant  could  not  be  bound  by  the  failure  of  the 
Communist  Party  and  the  Daily  Worker  to  abuse  him. 

(2)  The  opinion  testimony  on  the  subject  had  no  sup¬ 
port  in,  and  was  contradicted  by,  the  facts,  even  as  testi¬ 
fied  to  by  the  prosecution  witnesses  {supra,  p.  15). 

(3)  The  witnesses  were  not  qualified  to  testify  to  the 
Party’s  practices  as  of  a  date  subsequent  to  their  separa¬ 
tion  from  the  Party. 

(4)  Even  if  testimony  as  to  Party  usage  had  been  rele¬ 
vant  and  competent,  the  testimony  was  erroneously  per¬ 
mitted  to  go  beyond  usage.  The  witnesses  should  not  have 
been  permitted  to  state  their  conclusion  from  usage  that 
by  the  laws  of  the  Communist  Party  members  have  no 
right  or  power  to  resign.  7  Wigmore,  Evidence  (3d  ed., 
1940)  sec.  1954;  Fisher  v.  News-Journal  Co.,  26  Del.  Ch. 
47,  21  Atl.  2d  685.  Cf.  Simmons  v.  United  States,  supra; 
Henkel  v.  Varner,  supra . 

(b)  The  prosecution’s  opinion  testimony  on  the  fact 
that  appellant  was  in  the  May  Day  parades  in  1951  and 
1952  was  inadmissible  for  the  following  reasons: 

!  (1)  The  witnesses  who  offered  opinions  on  this  subject 

had  left  the  Communist  Party  in  1929, 1940  and  1950.  They 
were  not  competent,  therefore,  to  testify  regarding  the 
parades  of  1951  and  1952.  The  nature  of  the  earlier  parades 
was  irrelevant,  since  the  question  w^as  whether  appellant 
had  left  the  Communist  Party  in  August  1950. 

(2)  Even  if  the  prosecution  testimony  be  extended  to 
refer  to  the  1951  and  1952  parades,  nevertheless,  on  the 
facts  testified  to  by  the  prosecution’s  own  witnesses,  not 
to  mention  the  uncontradicted  testimony  of  defense  wit¬ 
nesses,  participation  in  May  Day  parades,  especially  by 
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an  officer  of  the  Union,  could  not  show  membership  in,  or 
support  of,  the  Communist  Party  (see  supra,  pp.  16-7).  The 
opinion  testimony  was,  therefore,  irrelevant  and  also  in¬ 
competent  because  not  shown  to  be  supported  by  observed 
fact  or  experiences. 

(3)  Even  if  participation  in  May  Day  parades  had  a 
tendency  to  show  Party  membership  and  support,  never¬ 
theless,  participation  in  parades  on  May  1,  1951  and  1952 
had  no  tendency  to  show  membership  and  support  on 
August  29,  1950  (see  supra,  pp.  42-3). 

(4)  There  was  no  showing  that  the  alleged  Party  prac¬ 
tices  concerning  and  control  of  the  May  Day  parades  were 
known  to  appellant.  The  Party  practices  being,  therefore, 
res  inter  alios  acta ,  were  not  binding  on  appellant,  and  the 
testimony  thereon  was  incompent. 

D.  The  Exclusion  of  Relevant  Evidence 
Offered  by  the  Appellant. 

1.  Evidence  Relating  to  the  Reputation  of  Gov¬ 
ernment  Witness  Budenz . 

The  appellant  offered  evidence  to  show  that  the  reputa¬ 
tion  of  the  government’s  ‘‘expert”  witness  Budenz  for 
truth  and  veracity,  and  his  reputation  as  an  expert,  were 
bad.  He  called  as  witnesses,  newspaper  columnist  Joseph 
Alsop  and  Senators  Lehmann,  Chavez  and  Fulbright. 
Subpoenas  for  these  witnesses  were  quashed  by  the  trial 
court  on  the  representation  by  counsel  for  these  witnesses 
that  they  had  “no  personal  knowledge  of  this  case  whatso¬ 
ever”  (A.  1740,  1806-21)  or  no  personal  knowledge  of 
the  facts  on  which  Budenz’  bad  reputation  was  based 
(A.  1821-23). 

These  rulings  were  clearly  erroneous.  Appellant  was 
entitled  to  introduce  testimony  as  to  the  reputation  for 
truth  and  veracity  of  a  witness  offered  by  the  government 
as  an  expert.  Knode  v.  Williamson,  84  U.  S.  586;  Fletcher 
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v.  United  States,  42  App.  D.  C.  53,  67,  cert.  den.  235 
U.  S.  706;  Swafford  v.  United  States,  25  F.  2d  581  (8th 
Cir.).  Such  evidence  is  particularly  important  where 
the  testimony  of  the  witness  whose  reputation  is  involved 
is  otherwise  suspect.  See  Kidwell  v.  United  States,  38 
App.  D.  C.  566,  573;  People  v.  Loris,  131  App.  Div.  127, 
115  X.  Y.  S.  236.  Appellant  should  also  have  been  allowed 
to  introduce  testimony  as  to  Budenz’  reputation  as  an 
expert.  Atlantic  Coastline  R.  Co.  v.  Dixon ,  207  F.  2d  899, 
904;  State  v.  Greenleaf,  71  N.  H.  606,  615,  54  Atl.  38;  5 
Wigmore  Evidence  (3rd  Ed.  1940)  §  1621. 

The  ground  on  which  the  trial  court  excluded  this  evi¬ 
dence,  i.e.,  that  the  witnesses  summoned  had  no  personal 
knowledge  of  the  matter,  only  serves  to  emphasize  the 
erroneous  nature  of  the  ruling.  A  witness  as  to  reputa¬ 
tion  may  testify  only  as  to  reputation.  “He  is  not  required 
to  speak  from  his  own  knowledge  of  the  acts  and  trans¬ 
actions  from  which  the  character  or  reputation  of  the 
witness  had  been  derived,  nor  indeed  is  he  allowed  to  do 
so.”  Teese  v.  Huntington ,  64  U.  S.  2,  13;  see  also  7 
AYigmore  Evidence  (3rd  Ed.  1940)  §  1985. 

2.  Other  Evidence . 

As  we  have  seen,  the  trial  court  permitted  government 
witnesses  to  testify  that  their  opinion  that  one  could  not 
resign  from  the  Communist  Party  was  based  in  part  on 
the  absence  of  any  provision  on  resignation  in  the  constitu¬ 
tion  of  the  Communist  Party  (A.  609-10,  660,  680-1,  890, 
1513-5).  Nevertheless,  the  court  refused  to  permit  appellant 
to  show  to  the  jury  that  the  constitutions  of  several  labor 
unions  also  contain  no  provisions  with  respect  to  resigna¬ 
tion  from  membership  (A.  2038-42).  This  ruling  was 
erroneous  since  it  excluded  relevant  rebuttal  evidence. 
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III.  The  appellant  did  not  receive  a  fair  trial. 

A.  The  Misconduct  of  the  Prosecutor. 

Throughout  the  trial,  the  prosecutor  did  his  utmost 
to  inflame  the  jury  so  as  to  secure  a  verdict  on  the  basis 
of  passion  and  prejudice  without  regard  to  the  guilt  or 
innocence  of  the  appellant  on  the  issues  raised  by  the 
indictment.  We  have  already  briefed  the  extent  to  which 
the  prosecutor  went  outside  the  issues  of  the  indictment 
by  introducing  inflammatory,  remote,  irrelevant  and  un¬ 
necessary  evidence  whose  only  function  was  to  inflame 
the  jury. 

The  consistent  effort  of  the  prosecutor  to  impress  upon 
the  consciousness  of  the  jury  extraneous  but  prejudicial 
matters  is  also  illustrated  by  two  incidents  which  occurred 
during  the  trial. 

1.  During  the  course  of  the  trial  the  prosecutor  identi¬ 
fied  appellant’s  chief  trial  counsel,  the  late  Congressman 
Vito  Marcantonio,  as  having  formerly  represented  the 
Communist  Party  in  a  proceeding  before  an  administra¬ 
tive  agency.  This  identification  culminated  a  previous 
snide  effort  to  bring  the  fact  before  the  attention  of  the 
jury  (A.  608).  When  this  did  not  succeed  the  prosecutor 
flatly  stated  to  the  jury  that  counsel  had  represented  the 
Communist  Party  (A.  1028). 

The  effect  of  the  remark  was  seriously  to  prejudice  the 
appellant  in  the  eyes  of  the  jury  by  identifying  his  lawyer 
as  counsel  for  the  Communist  Party.  This  was  repre¬ 
hensible  under  any  circumstances  (See  Report  on  Repre¬ 
sentation  of  Unpopular  Causes,  presented  to  Stated  Meet¬ 
ing  of  the  Association  of  the  Bar  of  the  City  of  New  York, 
January  20,  1953;  24  New  York  State  Bar  Bulletin,  218- 
220,  July,  1952).  It  was  especially  outrageous  in  a  case 
where  defendant  was  charged  with  falsification  concerning 
his  association  with  the  Communist  Party. 
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2.  The  prosecution  introduced  an  application  for  a 
passport  which  the  appellant  had  made  out  in  1930  (GX  11; 
A.  1093).  The  appellant  had  already  conceded  his  receipt 
of  the  passport,  and  the  passport  had  been  admitted  in 
evidence  (GX  2;  A.  382,  1089). 

The  prosecutor  used  the  application  to  inform  the  jury 
that  the  appellant  had  been  born  in  Russia  and  that  on 
this  application  he  had  stated  that  he  wished  a  pass¬ 
port  in  order  to  take  a  tour  to  England,  France  and 
Germany,  making  no  mention  of  Russia  (A.  1090-6). 
In  his  summation,  the  prosecutor  insinuated  to  the  jury 
that  this  statement  was  false  (A.  2099).  None  of  the 
matters  which  appeared  on  the  application  had  any 
conceivable  relevance  to  any  issue  in  the  case  even  under 
the  theory  of  the  government.  The  application  did  not 
prove  that  the  appellant  had  been  a  member  of  the  Com¬ 
munist  Party  in  1930 ;  nor  did  it  show  even  that  the  appel¬ 
lant  had  made  a  trip  to  Russia  in  1930  and  1931. 

There  can  be  no  question  that  the  prosecutor’s  only 
purpose  was  to  play  on  appellant’s  birthplace  and  to  leave 
with  the  jury  the  inference  that  the  appellant  had  lied  in 
filling  out  this  application  back  in  1930.  Since  the  question 
of  the  alleged  truth  or  falsity  of  this  application  was  never 
an  issue  in  this  case  and  the  insinuation  of  falsity  was  made 
in  summation,  the  appellant  had  neither  notice  nor  an 
opportunity  to  meet  this  inference  by  showing  that  the 
application  was  in  fact  a  truthful  representation  of  his  in¬ 
tention  at  the  time.  This  extraneous  issue  would  have 
been  magnified  if  the  appellant  had  attempted  to  meet  it. 
Accordingly  the  appellant  had  no  recourse  except  to  leave 
the  prosecutor’s  insinuation  go  unchallenged.  This  insinua¬ 
tion  was  especially  prejudicial  in  a  case  which  questioned 
the  veracity  of  the  appellant.  The  significant  impact  which 
it  made  upon  the  jury  is  demonstrated  by  the  fact  that 
the  passport  application  was  one  of  the  few  exhibits  which 
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the  jury  asked  to  see  after  they  had  retired  to  the  jury 
room  to  consider  their  verdict  (A.  2205-7). 

It  was  improper  for  the  prosecution  to  offer  evidence 
of  an  alleged  previous  offense  by  the  appellant.  Michelson 
v.  United  States,  335  U.  S.  469;  Martin  v.  United  States, 
75  App.  D.  C.  399, 127  F.  2d  865 ;  Smith  v.  United  States,  173 
F.  2d  181  (9th  Cir.);  Lovely  v.  United  States,  169  F.  2d 
386  (4th  Cir.);  Kempe  v.  United  States,  151  F.  2d  680 
(8th  Cir.);  Railton  v.  United  States,  127  F.  2d  691  (5th 
Cir.). 

Furthermore,  even  if  the  passport  application  had  been 
otherwise  unobjectionable,  it  was  admittedly  cumulative 
and  should  have  been  excluded  because  its  inflammatory 
effect  outweighed  any  legitimate  purpose.  See  supra, 
pp.  49-53. 

The  prosecutor’s  technique  of  seeking  to  arouse  the 
jurors’  prejudice  on  extraneous  matters  was  repeatedly 
employed  on  cross-examination  of  defense  witnesses.  He 
read  name  after  name  of  officials  of  appellant’s  union  and 
inquired  whether  they  were  members  of  the  Communist 
Party  (A.  1906-10,  1972').  The  answers  were  in  all  cases 
negative  so  far  as  the  witnesses  knew,  but  the  questions 
necessarily  made  an  impression  on  the  jury.  Similarly  the 
prosecutor  repeatedly  inquired  as  to  whether  the  Union 
or  any  of  its  officials  had  ever  protested  against  Smith  Act 
prosecutions  or  taken  any  steps  to  assist  in  the  defense  of 
Smith  Act  defendants,  or  made  contributions  to  the  Daily 
Worker  or  other  Communist  publications  (A.  1676, 1839-48, 
1867,  1870,  1875-6,  1884,  1906-10,  1924-8,  1941-2).  He  also 
inquired  whether  the  election  of  Union  officials  was  con¬ 
ducted  in  a  democratic  manner  (A.  1872-3, 1974).  Although, 
appellant’s  views  and  opinions  were  not  an  issue  in  the. 
case,  and  indeed  the  trial  court  so -occa¬ 
sions  (A.  127,  558-9,  1222),  the  prosecution  nevertheless 
cross-examined  defense  witnesses  as  to  appellant’s  views 
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on  various  subjects  including  the  Congress  of  the  United 
States,  the  Second  World  War  and  the  Soviet  Union  (A. 
1914-9,  1954-62,  2017). 

The  prosecutor  harped  on  the  activties  of  Irving  Potash, 
a  former  official  of  the  Union,  who  had  been  convicted  under 
the  Smith  Act.  Again  and  again  he  emphasized  before  the 
jury  the  crime  for  which  Potash  had  been  convicted  and 
pressed  for  minutiae  on  Potash’s  duties  in  the  Union  and 
whether  or  not  Potash  had  ever  been  a  fur  worker  (A.  1766, 
1794,  1796,  1800-2,  1831,  1838-9,  1862-5,  1869-71,  1883,  1919- 
23,  2007,  2011-2,  2020).  When  witnesses  replied  that  they 
had  seen  Potash  cut  vests  for  the  Navy  during  the  war 
as  part  of  a  Union  project,  the  prosecutor  repeatedly 
inquired  whether  this  incident  occurred  before  or  after 
the  Nazi  invasion  of  the  Soviet  Union.  This  he  did  although 
it  was  plain  from  the  testimony  that  the  incident  had 
occurred  after  Pearl  Harbor  and  the  entrance  of  the  United 
States  into  the  war  (A.  1794-5,  1801-2,  1831-3,  1864). 

The  prosecutor’s  technique  reached  a  climax  in  his  sum¬ 
mation.  He  presented  the  issue  to  the  jury  not  as  one 
involving  the  truth  or  falsity  of  the  affidavit  filed  by  the 
appellant,  but  rather  as  to  the  character  of  the  appellant 
as  an  admitted  former  member  of  the  Communist  Party. 
He  lingered  on  the  lurid  details  which  he  had  injected  into 
the  case.  For  example,  he  emphasized  the  testimony  that  at 
the  Lenin  School  in  Moscow  in  1931,  General  Yegaroff  had 
told  the  students  that  when  they  returned  to  their  countries 
they  were  going  back  to  the  “enemy”,  their  real  fatherland 
being  the  Soviet  Union  and  the  students  being  “at  war  with 
their  countries  in  a  fight  to  the  finish”  (A.  2096).  The 
prosecutor  told  the  jury  that  they  could  not  “separate  Gold 
from  the  Party  or  the  Party  from  Gold”  (A.  2116),  that  the 
Communist  Party  owned  the  appellant  “body  and  soul  and 
mind”  (A.  2166),  and  that  the  appellant  had  not  explained 
away  the  curriculum  at  the  Lenin  School  including  “the 
lessons  in  map  reading,  the  lessons  in  gas  masks,  the  les- 
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sons  in  explosives”  and  “the  scale  models  of  cities  and  the 
maps  of  Delaware  and  New  York,  and  Sault  Ste.  Marie” 
(A.  2170-2).  The  prosecutor  urged  the  jury  to  convict  the 
appellant  because  of  the  difference  between  “the  true 
democracy  as  you  twelve  ladies  and  gentlemen  as  Ameri¬ 
cans  know  it,  and  the  true  democracy  as  the  Communist 
Party  knows  it.” 

The  prosecutor  capped  his  climax  with  the  following 
(A.  2169) : 

“[The]  Party  is  dedicated  to  one  and  only  one 
thing  and  because  its  members  are  dedicated  to  the 
same,  to  the  overthrow  of  the  capitalist  govern¬ 
ment,  the  bourgeoise,  and  do  you  know  who  the 
bourgeoise  are,  ladies  and  gentlemen? 

“I  am  looking  at  twelve  of  them  right  now. 

“And  in  the  Communist  language,  I  am  looking 
at  twelve  capitalists  right  now.” 

Clearly,  the  prosecutor  overstepped  the  bounds  of  pro¬ 
priety  and  fairness  by  this  appeal  to  the  personal  economic 
interests  of  the  jurors  and  by  suggesting  danger  to  their 
personal  safety.  In  the  context  of  testimony  that  oppo¬ 
nents  of  the  Communist  Party  would  be  hung  from  trees 
or  put  into  concentration  camps,  this  appeal  to  the  direct 
personal  interest  of  the  jurors  was  as  unfair  as  it  was  dis¬ 
graceful. 

The  misconduct  of  the  prosecutor  in  itself  requires  the 
reversal  of  the  conviction.  Berger  v.  United  States ,  295 
U.  S.  78 ;  Viereck  v.  United  States ,  318  U.  S.  236 ;  Richardson 
v.  United  States ,  150  F.  2d  58  (6th  Cir.);  Skuy  v.  United 
States,  261  Fed.  316  (8th  Cir.);  Latham  v.  United  States, 
226  Fed.  420,  at  425  (5th  Cir.). 

B.  The  F.  B.  I/s  Communications  with  the 
Jurors  and  the  Ensuing  Events. 

We  have  already  detailed  the  facts  concerning  the  com¬ 
munications  which  FBI  agent  Smasal  had,  during  the  trial, 
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with  several  jurors  and  the  trial  court’s  hearing  into  the 
matter  (supra,  pp.  18-26). 

Smasal’s  communications  with  the  jurors,  and  the 
jurors’  discussions  with  their  wives  were  presumptively 
prejudicial,  and  were  prima  facie  cause  for  a  mistrial.  The 
classic  statement  of  this  presumption  is  in  Mattox  v.  United 
States,  146  U.  S.  140, 150,  where  the  Court  stated : 

“Private  communications,  possibly  prejudicial, 
between  jurors  and  third  persons,  or  witnesses,  or 
the  officer  in  charge,  are  absolutely  forbidden,  and 
invalidate  the  verdict  at  least  until  their  harmless¬ 
ness  is  made  to  appear.” 

The  rule  has  since  been  reiterated  by  the  Supreme  Court- 
in  Remmer  y.  1J nited  States,  347  U.  S,  227 ;  by J:his  Court 
mTtyan  v.  United  States,  89  App^  D.  C.  328,  191  F.  2d  779, 
cert,  den.,  sub  nom.  Duncan  v.  United  States,  342  tJ.  S.  928; 
and  by  other  federal  courts  in  Wheaton  v.  United  States, 
133  F.  2d  522  (8th  Cir.) ;  Sunderland  v.  United  States,  19  F. 
2d  202,  212  (8th  Cir.) ;  Stone  v.  United  States ,  113  F.  2d  70 
(6th  Cir.) ;  United  States  v.  Rakes,  74  F.  Supp.  645  (E.  D. 
Va.);  United  States  v.  Marine ,  84  F.  Supp.  785  (D.  Del.). 

Because  of  the  importance  of  a  fair  jury,  and  because 
jury  tampering  involves  the  reputation  of  the  system  of 
justice,  the  burden  of  overcoming  this  presumption  is  a 
heavy  one.28  As  stated  in  Remmer,  supra ,  at  229: 

“The  presumption  is  not  conclusive,  but  the  burden 
rests  heavily  upon  the  Government  to  establish,  after 
notice  to  and  hearing  of  the  defendant,  that  such  con¬ 
tact  with  the  juror  was  harmless  to  the  defendant.” 


28  And  for  the  same  reasons,  on  appellate  review  of  the  refusal  of 
a  trial  court  to  set  aside  a  verdict  where  there  have  been  unauthorized 
communications  with  the  jury,  “abuse  [of  discretion]  might  be  more 
readily  found  than  ordinarily”.  Ryan  v.  United  States,  89  App.  D.  C. 
at  330,  191  F.  2d  at  781. 
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And  as  this  Court  stated  in  Ryan  (89  App.  D.  C.  at  330, 191 
F.  2d  at  781) : 

“A  trial  judge  should  not  hesitate  to  grant  a  new 
trial  where  there  is  any  significant  doubt  whether 
the  presumption  of  prejudice  has  been  overcome.” 

This  presumption  applies  even  though  the  unauthorized 
communications  are  not  about  the  trial  itself,  if  they  are 
with  a  representative  of  the  government  or  with  a  witness, 
since  this  type  of  communications  also  brings  the  impar¬ 
tiality  of  the  jurors  into  question.  Ryan  v.  United  States , 
supra,  89  App.  D.  C.  at  329, 191  F.  2d  at  780-1 ;  United  States 
v.  Marine,  supra.  There  can  be  no  question,  therefore,  that 
the  communications  with  Smasal  are  governed  by  the  pre¬ 
sumption.  We  think  it  is  clear,  moreover,  that  the  only  fair 
conclusion  from  the  record  is  that  Smasal  did  discuss  the 
present  case  with  the  jurors  or  their  families.  In  any  event 
the  important  thing  is  that  the  jurors  thought  so. 

In  determining  whether  the  presumption  is  overcome, 
the"juror’s  testimony  that  he  was  not  influenced  by  the  un¬ 
authorized  communication  is  of  little  weight.  In  Ryan  this 
'Court  stated  (89  App.  D.  C.  at  330/191 IV  2d  at  78i)  that 
while  the  judge  may  take  into  account  testimony  of  the 
furors  that  their  impartiality  had  not  been  affected,  his 
conclusion  4 ‘may  not  rest  entirely  upon  the  testimony  of  the 
jurors,  •  •  •  because  that  alone  is  too  uncertain  a  basis  for 
resolving  the  issue  of  prejudice.”  And  in  Rakes  and  Stone, 
supra,  new  trials  were  ordered  because  of  unauthorized 
communications  with  jurors  even  though  the  jurors  dis¬ 
claimed  being  influenced  by  the  communications. 

In  our  view,  {he  correct  rule  goes  beyond  Ryan  and  pre¬ 
cludes  the  taking  of  any  testimony  from  the  jurors  as  to 
whether  their  impartiality  was  affected.  Such  was  the 
holding  of  the  Supreme  Court  in  Mattox,  where  it  was 
stated  (at  149) : 
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“  *  #  *  the  evidence  of  jurors  as  to  the  motives  and 
influences  which  affected  their  deliberations,  is  inad¬ 
missible  either  to  impeach  or  to  support  the  verdict. 
But  a  juryman  may  testify  to  any  facts  bearing  upon 
the  question  of  the  existence  of  any  extraneous  in¬ 
fluence,  although  not  as  to  how  far  that  influence 
operated  upon  his  mind.  ’ ’ 

The  same  rule  was  laid  down  in  Wheaton,  supra ,  where  it 
was  stated  (at  526) : 

“Insofar  as  the  affidavit  of  any  juror  attempted  to 
impeach  the  verdict  of  the  jury,  or  related  to  a  mat¬ 
ter  resting  in  his  personal  consciousness  or  to  the 
motives  or  influences  which  affected  the  jury’s  de¬ 
liberations,  the  affidavit  was  incompetent,  and  it  was 
only  competent  to  indicate  the  existence  of  extrane¬ 
ous  interference  with  the  jury’s  deliberations.” 

A  resolution  of  this  difference  in  approach  is,  however, 
not  necessary  in  this  case.  For  even  under  the  Ryan  rule,  a 
mistrial  was  required. 

If  the  juror’s  own  evaluation  of  his  mental  state  is 
either  of  little  significance  (as  ruled  in  Ryan)  or  of  none 
(as  ruled  in  Mattox),  it  is  obvious  that  the  decision  as  to 
whether  harm  resulted  must  depend  not  on  the  juror’s  sub¬ 
jective  state  of  mind,  but  on  whether  the  communication,  by 
its  objective  nature  and  circumstances,  could  have  preju¬ 
diced  his  mind.  This  objective  test  was  most  fully  articu¬ 
lated  by  the  Sixth  Circuit  in  Stone ,  supra,  in  which  the 
court  stated  (at  pp.  77-8) : 

“The  question  is,  not  whether  any  actual  wrong  re¬ 
sulted  from  the  conversation  of  Calloway  with  the 
juror  under  the  circumstances  related,  but  whether 
it  created  a  condition  from  which  prejudice  might 
arise  or  from  which  the  general  public  would  suspect 
that  the  jury  might  be  influenced  to  reach  a  verdict 
on  the  ground  of  bias  or  prejudice.  •  •  # 

“Jurors  are  human  and  not  always  conscious  to 
what  exent  they  are  in  fact  biased  or  prejudiced  and 
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their  inward  sentiments  cannot  always  be  ascer¬ 
tained.  *  *  * 

“The  improper  communication  with  the  juror 
in  the  present  case  raises  the  presumption  that  the 
rights  of  appellants  were  prejudiced  and  there  is  no 
showing  on  the  part  of  appellee  that  no  injury  could 
have  occurred  by  reason  of  the  irregularity.  Mat¬ 
tox  v.  United  States,  146  U.  S.  40,  151,  13  S.  Ct.  50, 
36L.  Ed.  917.” 

So  too  in  the  Marine  case,  supra ,  the  court  stated  (at  p. 
787,  emphasis  added)  that  “the  only  question”  was  whether 
the  unauthorized  communications  and  their  circumstances 
“indicate  that  no  prejudice  could  result  to  the  defendant.” 
And  in  Rakes ,  supra ,  the  court  set  aside  the  verdict  be¬ 
cause  “the  communication  can  not  be  said  to  have  been 
harmless”  (at  648). 

In  the  present  case,  not  only  was  the  strong  presump¬ 
tion  of  harm  not  rebutted,  but  it  affirmatively  appears  that 
the  jury  must  have  been,  and  was,  influenced  adversely  to 
appellant  by  Smasal’s  activities. 

It  is  clear  from  the  testimony  of  jurors  Morton,  Abrams, 
and  Beatty  that  the  impression  they  received  was  that  the 
FBI  was  investigating  whether  they  had  received  Commu¬ 
nist  propaganda  or  were  involved  in  some  jury  tampering 
efforts  anticipated  “in  cases  like  this”  (A.  2397).  This 
they  must  have  considered  and,  as  their  testimony  indicates, 
did  consider  an  investigation  of  themselves,  as  well  as  of 
the  possible  senders  of  the  propaganda  or  the  possible 
tamperers. 

The  fact  that  the  jurors  were,  as  they  considered,  under 
investigation  by  the  FBI  was  intimidating.  This  was  recog¬ 
nized  by  the  Supreme  Court  in  Remmer,  in  which  it  was 
said  (at  p.  229) : 

“The  sending  of  an  F.  B.  I.  agent  in  the  midst  of  a 
trial  to  investigate  a  juror  as  to  his  conduct  is  bound 
to  impress  the  juror  and  is  very  apt  to  do  so  unduly. 
A  juror  must  feel  free  to  exercise  his  functions  with- 
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out  the  F.  B.  I.  or  anyone  else  looking  over  his 
shoulder. ’  9 


But  there  was  more  than  the  bare  bones  of  an  FBI  in¬ 
vestigation.  The  method  of  the  investigation,  involving 
’phone  calls  late  at  night  and  the  interviewing  of  wives  and 
even  of  the  children,  magnified  the  intimidatory  effect.  So 
did  the  subject-matter  of  the  investigation,  since  to  be  sus¬ 
pected  of  Communist  taint  is,  under  current  circumstances, 
a  devastating  fate,  particularly  for  Morton,  a  government 
employee. 

The  irrefutable  proof  that  the  three  jurors  investigated 
by  Smasal  could  have  been  intimidated  by  Smasal’s  activi¬ 
ties  is  that  one  of  them,  Abrams,  admitted  that  he  was. 
Beatty  and  Morton  disclaimed  bias.  But  the  issue,  as  we 
have  seen,  is  not  whether  they  were  actually  affected,  but 
whether  tney  could  have  been.  Their  disclaimers  are,  as  a 
matter  of  law,  of  little  or  no  account.  Nor  can  they  on  the 
facts  be  taken  seriously.  Thus,  Beatty’s  suggestion  that  the 
investigation  was  ‘‘routine,”  does  not  jibe  with  his  nervous 
discussion  with  the  clerk,  in  which  he  asked  if  such  investi¬ 
gations  were  routine,  and  his  questioning  of  other  jurors 
as  to  whether  they  had  met  similar  experiences  (see  supra , 
pp.  24-5).  These  disclaimers  merely  showed  that  Beatty 
and  Morton  were  more,  not  less,  susceptible  than  Abrams, 
so  much  so  that  they  had  a  mental  block  against  admitting 
intimidation.29  For  might  not  an  admission  of  intimidation 
be  considered  an  admission  that  they  had  something  to 
hide!  Is  it  not  now  axiomatic  that  only  culprits  are  wor¬ 
ried  by  FBI  investigations,  while  truly  loyal  and  blameless 
citizens  welcome  and  freely  cooperate  with  such  investiga¬ 
tions?  Cargakos  furnishes  the  perfect  proof  that  govern¬ 
ment  employees  are  afraid  even  to  admit  intimidation  (see 
supra,  pp.  25-6). 


29  Jurors  “should  not  be  asked  to  confess  that  they  are  weaklings 
nor  should  it  be  assumed  that  they  are  fully  conscious  of  all  the  pres¬ 
sures  that  may  move  them.”  Dennis  v.  United  States,  339  U.  S.  162, 
183  (Frankfurter,  J.,  dissenting). 
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The  fact  is  that  in  all  the  cases  we  have  cited,  in  many  of 
which  verdicts  were  set  aside  for  unauthorized  communica¬ 
tions,  there  is  not  one  in  which  the  communications  and  their 
circumstances  compared  to  the  present  situation  in  harmful 
psychological  effect. 

The  contamination  was  not  limited  to  Abrams,  Morton, 
and  Beatty.  It  was  spread  to  the  other  jurors  as  well,  first 
by  the  discussions  the  contacted  jurors  had  with  them,  and 
then  by  the  hearing  conducted  during  the  trial  by  the  court 
itself. 

So  far  as  the  jurors  other  than  Morton,  Abrams,  and 
Beatty  were  concerned,  about  all  they  knew  was  that  there 
had  been  contacts  with  some  jurors  which  were  serious 
enough  to  cause  the  trial  court  to  conduct  a  day  long 
investigation  into  jury  tampering  and  to  dismiss  two  jurors 
from  the  case.  The  trial  court  never  told  them  that  the 
FBI  investigation  involving  the  jury  had  nothing  to  do  with 
this  case  and  did  not  involve  the  appellant.  Accordingly 
they  may  well  have  thought  that  the  situation  was  caused  by 
him.  This  was  precisely  the  impression  gathered  by  the 
press,  whose  accounts  of  the  jurors’  dismissals  suggested 
misconduct  and  jury  tampering  by  appellant  (Tr.  2554-6). 
Obviously,  the  jurors  may  have  made  the  same  unwarranted 
inferences  as  did  the  press,  and  they  may  have  been  con¬ 
firmed  in  these  by  reading  the  newspaper  accounts.30 

The  hearing  conducted  by  the  trial  court  and  the  re¬ 
moval  of  two  jurors  thus  only  served  to  aggravate  the 
situation.  The  effect  was  to  spread  among  the  jurors  the 
information  that  there  had  been  some  serious  jury  tamper¬ 
ing. 

It  is  no  justification  that  under  the  cases  we  have  cited 
it  is  the  duty  of  the  trial  court  to  conduct  an  investigation 
to  determine  if  unauthorized  communications  were  harm- 


30  In  this  connection,  it  was  a  particularly  indefensible  action  by 
the  trial  court  to  seal  the  record  and  direct  counsel  to  make  no  ex¬ 
planatory  statement  concerning  the  incidents  (Tr.  2554-6). 
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ful.  In  all  those  cases,  the  issue  arose  on  a  motion  for  a 
new  trial  after  verdict.  The  investigation  itself,  therefore, 
was  not  conducted  during  the  trial  and  could  not  affect  the 
verdict.  Under  the  circumstances  here,  however,  the  in¬ 
vestigation  itself  was  prejudicial.  Furthermore,  because 
the  jurors  were  being  questioned  while  the  trial  was  in 
progress,  the  appellant  was  deprived  of  his  right  to  cross- 
examine.  Appellant’s  counsel  declined  to  question  the 
jurors  because  they  might  have  aroused  in  the  jurors  an 
antagonism  against  the  appellant  or  his  counsel.  In  this 
view,  counsel  were  clearly  justified,  as  any  trial  lawyer 
must  immediately  perceive.  Indeed,  counsel  could  not  even 
dare  to  ask  that  the  jurors  be  "sworn;  and  in  fact  their  state¬ 
ments  were  not  taken  under  oath.31  Finally,  it  was  un¬ 
necessary  to  interrogate  the  jury  since  the  facts  had  been 
developed  in  the  preceding  interrogation  of  FBI  agents 
McGivern  and  Smasal,  the  representations  of  Messrs.  Rover 
and  Alvey,  and  the  statements  made  by  jurors  Abrams, 
Beatty  and  Morton. 

1  In  evaluating  these  events  and  the  hearing  the  principle 
of  the  Remmer  case  and  the  other  cases  cited  above  should 
not  be  lost  sight  of:  that  the  burden  rested  heavily  on  the 
government  to  establish  that  the  contacts  were  harmless. 
That  burden  was  not  carried  here  by  the  government. 

As  we  have  seen,  the  trial  court  conducted  the  hearing 
on  the  communications  with  the  jurors,  including  the  ques¬ 
tioning  under  oath  of  Smasal  and  McGivern  and  the  inter¬ 
rogation  of  the  jurors  themselves,  in  the  absence  of  appel¬ 
lant,  though  in  the  presence  of  appellant’s  counsel.  This 
in  itself  requires  reversal  of  the  conviction.  For  a  hearing 
on  the  qualifications  of  jurors,  being  part  of  the  trial  itself, 

31  As  to  the  importance  of  cross-examination  in  a  hearing  on 
unauthorized  communications  with  jurors,  see  Ryan  v.  United  States, 
supra,  at  781.  At  the  conclusion  of  the  trial  the  appellant  moved 
for  a  hearing  in  which  they  would  have  the  opportunity  to  cross- 
examine  the  jurors  (A.  72-4).  This  motion  was  denied  (A.  74). 
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must  be  conducted  in  the  presence  of  the  accused,  and  this 
right  cannot  be  waived  either  by  non-objection,  as  was  the 
case  here,  or  even  by  express  consent.  Hopt  v.  Utah,  110 
U.  S.  574;  Lewis  v.  United  States,  146  U.  S.  370. 

C.  The  Presence  of  Government  Employees 
On  the  Grand  and  Petit  Juries. 

Prior  to  trial,  the  appellant  moved  to  dismiss  the  indict¬ 
ment  because  of  the  presence  of  thirteen  government  em¬ 
ployees  on  the  grand  jury.  The  appellant  also  filed  a  mo¬ 
tion  for  a  hearing  so  that  he  might  develop  by  interrogation 
of  the  government  employees  the  existence  of  actual  bias 
and  so  that  he  might  prove  that  government  employees  as 
a  class  were  and  appeared  to  be  biased  in  the  present  case. 
At  the  outset  of  the  trial,  the  appellant  moved  that  govern¬ 
ment  employees  be  disqualified  from  the  petit  jury  on  the 
same  grounds.  All  of  these  motions  were  denied.  Five 
government  employees  and  the  wife  of  a  government  em¬ 
ployee  sat  on  the  petit  jury  which  convicted  the  appellant. 

Appellant  also  filed  an  offer  of  proof  in  support  of  the 
motions  in  which  he  stated  that  if  such  a  hearing  were 
granted,  he  wTould  produce  evidence  to  the  following  effect 
(A.  16-21): 

1.  Government  employees  were  under  constant  harass¬ 
ment  and  attack  on  grounds  of  alleged  disloyalty  or  secur¬ 
ity  by  congressional  figures,  most  notably  Senators  Mc¬ 
Carthy,  Jenner  and  McCarran  and  Congressman  Velde. 

2.  In  a  number  of  previous  court  cases  allegedly  in¬ 
volving  “security”,  judges  and  jurors  had  been  attacked 
by  members  of  Congress  and  other  government  officials 
whenever  such  judges  or  jurors  took  action  that  displeased 
these  officials.  The  judge  who  presided  at  and  the  jurors 
who  voted  to  acquit  in  the  first  Hiss  trial  were  severely 
and  publicly  criticized.  Supreme  Court  Justice  William 
Douglas  was  threatened  with  impeachment  because  of  his 
issuance  of  a  stay  in  the  celebrated  Rosenberg  case.  Appel¬ 
late  judges  of  the  Ninth  Circuit  were  criticized  on  the  floor 
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of  the  Senate  and  threatened  with  investigation  because  of 
their  granting  of  bail  to  Harry  Bridges.  Judge  Metzger 
of  Hawaii  was  denied  reappointment  because  he  fixed  lower 
bail  in  a  Smith  Act  prosecution  than  was  recommended  by 
the  Department  of  Justice. 

3.  The  insecurity  of  the  tenure  of  government  employees 
was  intensified  by  the  issuance  of  Executive  Order  10450 
by  President  Eisenhower.  This  Executive  Order,  which 
superseded  the  previous  loyalty  order,  stated  that  persons 
would  be  retained  in  the  federal  service  only  if  their  reten¬ 
tion  was  “clearly  consistent  with  the  interests  of  the 
national  security”.  One  of  the  standards  to  be  considered 
in  making  this  determination  was  any  “behavior,  activities 
or  associations  which  tended  to  show  that  the  individual  is 
not  reliable  or  trustworthy.” 

4.  This  Executive  Order  was  issued  with  a  great  deal 
of  attendant  publicity.  It  was  accompanied  by  statements 
of  the  Attorney  General  and  other  leading  officials  of  the 
administration  that  the  previous  loyalty  order  had  been 
too  lenient,  that  alleged  “security  risks”  who  had  sur¬ 
vived  the  previous  loyalty  order  would  now  be  cleared  out 
of  the  government,  and  all  “doubts”  would  be  resolved  in 
favor  of  the  government.  Simultaneously,  the  new  admin¬ 
istration  announced  that  it  was  going  to  cut  the  federal 
payroll.  This  announcement,  together  with  the  widespread 
criticism  of  the  manner  in  which  the  loyalty  program  had 
operated  under  the  Democratic  Administration,  created  a 
general  fear  among  government  employees  that  their  jobs 
were  in  jeopardy  and  that  they  could  be  discharged  either 
under  the  security  program  or  the  economy  program  for 
the  slightest  departure  from  official  administration  policy.32 

32  Subsequent  to  the  filing  of  the  offer  of  proof  in  this  case,  a 
former  high  official  of  the  Eisenhower  administration  has  asserted 
that  the  security  program  was  employed  for  the  purpose  of  eliminat¬ 
ing  employees  who  had  incurred  the  displeasure  of  congressional 
leaders.  See  Merson,  My  Education  in  Government,  The  Re¬ 
porter  Magazine,  October  7,  1954,  pages  15,  21. 
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5.  This  situation  was  further  intensified  by  the  public 
charges  and  investigations  carried  on  by  Senator  McCarthy, 
He  criticized  not  only  the  general  loyalty  program  under  the 
Democratic  Administration,  but  also  individuals  who  sat  on 
loyalty  boards  which  had  given  clearance  to  government 
employees.  Government  officials  attacked  by  Senator  Mc¬ 
Carthy  on  these  grounds  have  been  disciplined.  Others, 
although  not  formally  disciplined,  have  been  made  subject 
to  investigation  and  unfavorable  publicity,  and  have  had 
their  government  careers  seriously  jeopardized.  The  pub¬ 
licity  given  to  Senator  McCarthy’s  charges  made  it  clear 
to  government  employees  that  supporting,  defending  or  vot¬ 
ing  in  favor  of  an  individual  accused  of  Communism  or  dis¬ 
loyalty  would  in  itself  subject  one  to  charges  and  suspicions 
of  disloyalty. 

6.  As  a  result  of  such  and  many  other  incidents  involv¬ 
ing  the  operation  of  the  loyalty  and  security  programs  of 
the  government,  there  existed  among  government  employees 
and  their  families  a  climate  of  fear  of  being  charged  with 
disloyalty  or  of  being  a  “security  risk”  on  account  of  opin¬ 
ions,  beliefs,  associations  and  actions,  which  would  in¬ 
evitably  influence  the  vote  of  a  government  employee  serv¬ 
ing  as  a  juror  in  a  case  such  as  the  present. 

7.  Government  employees  believed  and  had  reason  to 
believe  that  loyalty  and  security  boards  and  loyalty  and 
security  investigations  would  take  into  account  how  they 
voted  in  the  present  case. 

8.  The  discipline  and  environment  which  condition  and 
surround  government  employees,  the  expressed  opinions  of 
high  government  officials,  and  the  policies  which  govern¬ 
ment  employees  are  expected  to  carry  out,  create  in  them  a 
predisposition  which  prevents  them  as  a  class  from  being, 
or  appearing  to  be,  impartial  jurors  in  a  case  such  as  the 
present. 

The  appellant  further  stated  in  his  offer  of  proof  that 
if  a  hearing  were  granted  he  would  call  as  witnesses  officials 
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administering  the  loyalty  and  security  programs  of  the  gov¬ 
ernment,  Alan  Barth  and  Murray  Harder  of  the  Washing¬ 
ton  Post,  Joseph  Young  of  the  Washington  Star,  Professor 
Ralph  Brown  of  Yale  Law  School  and  Professors  Jahoda 
and  Cook  of  New  York  University. 

Attached  to  the  offer  of  proof  were  affidavits  from  Pro¬ 
fessors  Jahoda  and  Cook  in  which  they  said,  on  the  basis 
of  a  study  which  they  had  made  of  the  effect  of  the  loyalty 
and  security  measures  on  government  employees,  that  in 
their  opinion  many  government  employees  will  at  present 
be  reluctant  to  disagree  with  official  accusations  that  a  per¬ 
son  was  a  Communist  or  associated  with  Communists  for 
fear  that  if  they  disagreed,  they  themselves  would  become 
suspect  and  subject  to  investigation.  See  Supplement  II 
hereto.33 

The  appropriate  maimer  in  which  to  raise  the  issue 
of  the  qualifications  of  grand  jurors  is  by  a  motion  for 
a  hearing  to  demonstrate  that  the  grand  jurors  who  par¬ 
ticipated  in  the  indictment  were  not  impartial.  Crowley 
v.  United  States,  194  U.  S.  461;  United  States  ex  rel. 
McCann  v.  Thompson ,  144  F.  2d  604  (2d  Cir.),  cert  den.  323 
U.  S.  790.  Upon  such  a  motion  and  a  showing  in  support 
thereof,  the  denial  of  a  hearing  is  reversible  error.  Carter 
v.  Texas ,  177  U.  S.  442.  That  an  adequate  showing  was 
made  in  this  case  appears  from  Dennis  v.  United  States , 
339  U.  S.  162,  and  Emspak  v.  United  States,  91  App.  D.  C. 
378,  203  F.  2d  54. 

Dennis  upheld  a  trial  court’s  denial  of  a  challenge  to 
government  employees  as  such.  But  in  so  doing,  the  Court, 
as  stated  in  the  concurring  opinion  of  Mr.  Justice  Reed, 
ruled  “that  Government  employees  may  be  barred  for 

33  By  mischance  these  affidavits  were  not  included  in  the  record 
on  appeal.  Professor  Jahodas’  affidavit,  which  is  substantially 
similar  to  Professor  Cook’s,  is  therefore  printed  as  Supplement  II 
hereto. 
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implied  bias  when  circumstances  are  properly  brought  to 
the  court ’s  attention  which  convince  the  court  that  Govern¬ 
ment  employees  would  not  be  suitable  jurors  in  a  par¬ 
ticular  case”  (at  pp.  172-3). 

The  application  of  the  Dennis  rule  to  a  case  involving 
government  employees  on  a  grand  jury  came  before  this 
Court,  sitting  in  banc,  in  Emspak.  That  case  involved 
the  denial  of  a  motion  for  a  hearing  on  the  qualifica¬ 
tion  of  the  grand  jurors  on  an  offer  of  proof  similar 
to  the  one  made  in  the  present  case  below.  The  Court  split 
three  ways  on  the  question.  Three  judges  apparently  read 
the  Dennis  case,  we  submit  erroneously,  as  holding  that 
government  employees  can  under  no  circumstances  be  dis¬ 
qualified  as  a  class.  Two  judges  dissented,  holding  that  it 
was  error  to  deny  the  request  for  a  hearing.34  Four  other 
judges  also  accepted  the  rule  of  the  Dennis  case  as  stated 
by  Mr.  Justice  Reed.  However,  they  upheld  the  denial  of 
a  hearing  on  the  ground  that  in  the  particular  case  it  was 
not  prejudicial  on  the  facts.  Judge  Prettyman  wrote  for 
these  four  judges  (at  59-60) : 

“We  repeat  for  emphasis  that  among  the  circum¬ 
stances  brought  to  the  court’s  attention  upon  the  mo¬ 
tion  were  (1)  the  fact  that  the  charge  before  the  grand 
jury  was  that  appellant  refused  to  answer  certain 
questions  and  (2)  the  fact  that  appellant  said  that  he 
had  refused  to  answer  those  questions.  Helpful, 
although  not  decisive,  is  the  rule  long  ago  stated  by 
the  Supreme  Court,  that  ‘for  such  irregularities  as 
do  not  prejudice  the  defendant  he  has  no  cause  of 
complaint  and  can  take  no  exception.’  This  grand 
jury  was  not  called  upon  to  evaluate  the  probabilities 
of  a  doubtful  prima  facie  case  or  of  a  charge  in  a 
realm  of  opinion  or  controversy.  And  the  court  knew 
when  it  considered  the  motion  that  the  appellant  did 
not  deny  the  basic  fact  of  refusal  but  advanced  a 
defense  of  justification.” 


34  The  grounds  for  the  dissent  were  set  out  in  full  in  the  com¬ 
panion  case  of  Quinn  v.  United  States ,  91  App.  D.  C.  344,  203  F. 
2d  20,  26  ff. 
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Thus  it  clearly  appears,  by  a  two-thirds  majority  of 
the  full  Court,  that  it  is  error  to  deny  a  hearing  into  the 
bias  of  governmentally  employed  grand  jurors  where  an 
offer  of  proof  is  made  along  the  lines  of  that  in  this  case, 
if,  at  least,  the  case  presents  questions  of  fact  or  charges 
involving  opinion.  In  the  present  case,  the  grand  jury  was 
“called  upon  to  evaluate  the  probabilities  of  a  doubtful 
prim  a  facie  case,”  and  of  “a  charge  in  a  realm  of  opinion 
or  controversy.”  Accordingly  the  motion  of  the  appellant 
for  a  hearing  at  which  he  would  have  an  oportunity  to 
prove  the  bias  of  governmentally  employed  jurors  should 
have  been  granted  under  Dennis  and  the  Emspak.  In  the 
context  of  appellant’s  offer  of  proof,  which  must  for  present 
purposes  be  treated  as  proven,  it  is  clear  that  government 
employees  could  not  be  impartial  jurors  in  the  present 
case.35 

At  a  minimum,  the  appellant  should  have  been  granted 
an  opportunity  to  question  the  government  employees 
on  the  grand  jury  so  as  to  determine  the  existence  of 
actual  bias  on  their  part  as  a  result  of  the  loyalty  and 
security  programs.  The  refusal  to  permit  such  an  inquiry 
directed  to  petit  jurors  was  considered  by  itself  to  be 
grounds  for  reversible  error  in  Morford  v.  United  States, 
339  U.  S.  258.  Since  an  impartial  grand  jury  is  as  much  a 
constitutional  requirement  as  an  impartial  petit  jury, 
Cassell  v.  Texas ,  339  U.  S.  282;  Ballard  v.  United  States , 
329  U.  S.  187,  the  rule  of  the  Morford  case  must  be  applied 
to  grand  jurors. 

What  has  been  said  with  respect  to  the  challenge  to  the 
qualifications  of  government  employees  to  sit  on  the  grand 
jury  in  this  case,  applies  a  fortiori  to  the  qualifications  of 

35  Significantly,  two  New  York  grand  juries  which  previously 
investigated  appellants’  affidavit  failed  to  indict  (Tr.  908-11).  (See 
also  Farmer  v.  United  Electrical  Workers ,  App.  D.  C.  , 

211  F.  2d  36,  Cert.  den.  347  U  .S.  943).  An  indictment  was  finally 
obtained  from  the  District  of  Columbia  grand  jury  one  day  before 
the  statute  of  limitations  would  have  barred  the  prosecution  (A.  1). 
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government  employees  to  sit  on  the  trial  jury.  The  issue 
was  presented  to  the  trial  jury  by  the  prosecution  as  one 
involving  opposition  by  the  appellant  to  the  government 
itself.  For  a  government  employee  to  vote  for  acquittal, 
it  was  necessary  that  he  express  himself  as  opposed  to  the 
position  of  the  Department  of  Justice  on  an  issue  which  was 
represented  as  involving  the  security  of  the  United  States.^ 

It  is  true  that  the  government  employees  on  the  trial 
jury  were  asked  on  voir  dire  whether  their  judgment  would 
be  impaired  by  the  impact  of  the  current  loyalty  and  secur¬ 
ity  programs,  and  replied  in  the  negative.  Significantly, 
these  responses  were  made  before  the  jurors  were  informed 
by  the  prosecutor  that  the  issue  in  the  case  involved  the 
appellant's  opposition  to  the  government  itself.  In  any 
event,  the  jurors’  responses  to  these  inquiries  cannot,  in 
face  of  the  offer  of  proof  made  by  the  appellant,  be  con¬ 
sidered  as  dispositive  of  the  question.30  This  is  proved 
by  J uror  Cargakos  who  was  unwilling  to  admit  in  the  pub¬ 
licity  of  the  voir  dire  what  he  reluctantly  admitted  in  cham¬ 
bers — that  his  government  employment  did  affect  his  judg¬ 
ment  in  such  a  case  as  this.  (See,  supra,  pp.  25-6.) 

36  “Questions  ought  not  be  put  to  prospective  jurors  that  offer  no 
fair  choice  for  answer.  Men  ought  not  to  be  asked  in  effect  whether 
they  are  brave  or  wholly  indifferent  to  the  enveloping  atmosphere. 
They  should  not  be  asked  to  confess  that  they  are  weaklings  nor 
should  it  be  assumed  that  they  are  fully  conscious  of  all  the  pressures 
that  may  move  them.  They  may  not  know  what  judges  of  con¬ 
siderable  forensic  experience  know,  that  one  cannot  have  confident 
knowledge  of  influences  that  may  play  and  prey  unconsciously  upon 
judgment.  See  e.  g.,  Mr.  Justice  Oliver  in  Rex  v.  Davies  [1945], 
K.  B.  435,  445.  The  well-known  observations  of  Mr.  Justice  Holmes 
on  these  psychological  influences  are  here  pertinent:  ‘This  is  not  a 
matter  for  polite  presumptions ;  we  must  look  facts  in  the  face.  Any 
judge  who  has  sat  with  juries  knows  that  in  spite  of  forms  they  are 
extremely  likely  to  be  impregnated  by  the  environing  atmosphere’. 
Frank  v.  Mangum,  237  U.  S.  309,  345,  349.”  Justice  Frankfurter 
dissenting  in  Dennis  v.  United  States ,  supra ,  at  pp.  182-3. 


86 


;  Both  experience  and  this  record  amply  demonstrate  that 
to  the  average  juror  an  admission  of  partiality  is  synony¬ 
mous  with  a  confession  of  moral  infirmity.  For  the  trial 
court  to  permit  government  employees  to  remain  on  the 
jury  unless  they  were  willing  to  confess  such  a  moral  in¬ 
firmity  w’as,  in  effect,  to  deny  to  the  appellant  his  right  to 
be  tried  by  a  jury  which  could  judge  his  fate  with  complete 
impartiality. 


IV.  The  jury  was  erroneously  instructed. 

A.  The  Instruction  on  Membership. 

The  trial  court  gave  the  following  instruction  on  mem¬ 
bership  under  Count  1  of  the  indictment: 

“Membership  in  the  Communist  Party  includes 
both  an  act  of  joining  the  Party,  or  otherwise  being 
accepted  as  a  member  by  it — and  by  ‘it,’  I  mean  the 
Party — and  the  exercise  of  material  privileges  and 
duties  between  the  organization  and  the  individual. 

“Membership  in  a  voluntary  association  requires 
two  intents,  the  intent  on  the  part  of  the  person  to 
become  a  member,  and  the  intent  of  the  existing 
membership  to  accept  that  person.  If  you  find  that 
either  of  these  intents  has  not  been  proved  beyond 
a  reasonable  doubt,  of  course,  you  would  find  the 
defendant  not  guilty.  If  you  find  that  it  has,  and 
believe  it  beyond  a  reasonable  doubt,  then  you  will 
return  a  verdict  of  guilty  on  count  one. 

“With  respect  to  membership,  as  the  Court  has 
said  to  you,  that  may  be  proved  either  directly  or 
circumstantially,  and  you  as  jurors  and  triers  of  the 
facts  have  the  right  to  draw  reasonable  inferences 
from  the  testimony  you  have  heard’ 9  (A.  2204-5). 

1  The  1948  constitution  of  the  Communist  Party,  setting 
out  the  requirements  for  membership  was  in  evidence  (GX 
39),  and  there  was  testimony  that  this  Constitution  was  in 
effect  on  August  30,  1950  (A.  1457,  1528).  The  constitu- 
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tion,  in  Article  3,  Section  2,  defines  a  member  of  the  Party 
as  one  who  “  accepts  the  aims,  principles,  and  program  of 
the  Party,  as  determined  by  the  constitutions  and  conven¬ 
tions,  who  holds  membership  in  and  attends  club  meetings, 
who  is  active  in  behalf  of  the  Party,  who  reads  the  Party 
press  and  literature  and  who  pays  dues  regularly.”  The 
government’s  own  witnesses  testified  that  as  a  general  rule 
the  Party’s  constitution  did  prescribe  the  conditions  of 
membership  (A.  607-9,  906-13,  1334,  1359-60,  1363,  1523-32). 
However,  when  the  prosecutor  asked  if  it  was  “necessary 
in  all  instances”  for  a  member  to  pay  dues  and  attend  meet¬ 
ings,  he  got  negative  answers  from  them  (A.  496-7,  659, 
689,  889,  1230,  1326-8,  1564-5).  N 

Appellant  requested  that  the  jury  be  instructed  (1)  that 
membership  in  the  Communist  Party  is  a  formal  relation¬ 
ship  based  on  the  rules  of  the  Party;  (2)  that  the  jury  must 
find  that  defendant  satisfied  the  rules  and  believed  that  he 
was  a  member  of  the  Party  under  those  rules  on  August 
30,  1950;  and  (3)  that  mere  agreement  with  all  or  part  of 
the  Party’s  program  or  cooperation  with  the  Party  did  not 
constitute  membership  in  the  Party  (A.  44-6).  These  re¬ 
quested  instructions  were  refused  (A.  46).  _ _ 

(1)  Membership  in  an  organization  which  has  for¬ 
malized  requirements  for  membership  is  determined  by  the 
prescribed  requirements.  That  was  the  exclusive  test  em¬ 
ployed  in  United  States  v.  Reimer,  79  F.  2d  315  (2d  Cir.), 
in  determining  membership  in  the  Communist  Party.  It 
was  the  sole  test  employed  also  in  Kubilius  v.  Hawes,  322 
Mass.  638,  79  N.  E.  2d  5  and  State  v.  Crowell,  9  N.  J.  L. 
(4  Halst.)  390,  in  determining  church  membership,  and  in 
Traders'  Mutual  Life  Ins.  Co.  v.  Humphrey,  109  Ill.  App. 
246,  in  determining  membership  in  a  fraternal  order.  More¬ 
over,  in  Kubilius  v.  Hawes,  supra,  those  who  had  failed  to 
comply  with  one  of  the  formal  membership  requirements 
specified  in  the  church  by-laws  were  held  not  to  be  mem¬ 
bers  even  though  it  was  found  that  the  requirement  had 
been  “commonly  disregarded,”  in  the  absence  of  any  show- 


88 


ing  that  it  had  been  waived  as  to  the  persons  whose  mem¬ 
bership  was  in  question. 

The  fact  that  there  was  testimony  from  some  of  the 
government’s  witnesses  that  it  was  not  always  necessary 
for  a  member  to  comply  with  some  of  the  provisions  of  the 
constitution  (payment  of  dues  and  attendance  at  meetings) 
does  not  affect  the  applicability  of  the  stated  principle  to 
this  case.  This  testimony  was  irrelevant  in  the  absence 
of  a  showing  that  some  such  special  arrangement  had  been 
made  between  appellant  and  the  organization. 

The  test  that  membership  is  to  be  determined  by  the 
rules  of  the  organization  is  also  in  accordance  with  com¬ 
mon  understanding.  And  since,  under  18  U.  S.  C.  §  1001, 
“punishment  is  restricted  to  acts  done  with  knowledge 
that  they  contravene  the  statute”  and  “no  honest,  un¬ 
tainted  interpretation  *  *  *  is  punishable,”  American  Com¬ 
munications  Association  v.  Douds,  339  U.  S.  382,  413, 
appellant  was  entitled  to  have  the  jury  measure  the  truth 
or  falsity  of  his  affidavit  by  that  test.  Cf.  United  States  v. 
HarrisSy  347  U.  S.  612,  620;  United  States  v.  Rumely,  345 
U.  S.  41,  47. 

In  refusing  to  incorporate  this  test  in  its  instructions, 
the  court  left  the  jury  free  to  speculate  as  to  the  meaning 
of  membership  and  to  test  the  truthfulness  of  appellant’s 
denial  of  membership  by  some  definition  not  known  to 
appellant  on  August  29,  1940,  and  not  known  to  him  yet. 

(2)  Even  if  the  court  disagreed  with  the  appellant  as  to 
what  the  proper  definition  of  membership  was,  it  was  still 
necessary  for  the  court  to  give  the  jury  some  definition  of 
the  term.  However,  the  instruction  which  the  court  gave 
failed  to  define  the  term  at  all  and  was  vague  and  mis¬ 
leading. 

It  was  misleading  to  emphasize,  as  the  court  did,  the 
act  of  joining.  The  instruction — which  the  court  took  from 
the  trial  in  Richardson  v.  United  States,  App.  D.  C. 
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,  208  F.  2d  41,  cert.  den.  347  U.  S.  1018 — may  have 
been  applicable  in  this  respect  in  the  Richardson  case, 
where  the  issue  was  whether  defendant  had  ever  joined  the 
Communist  Party.  But  in  this  case  it  was  admitted  that 
appellant  had  joined  the  Party  some  thirty  years  ago,  and 
the  issue  was  whether  he  had  resigned  before  August  29, 
1950.  Past  membership — including  the  act  of  joining — being 
admitted,  the  act  of  joining  had  no  relevance  to  the  issue 
before  the  jury.  The  emphasis  placed  on  that  act  could 
only  mislead  the  jury  into  believing  either  that  it  had  some 
relevance  to  the  bona  fides  of  the  appellant’s  resignation 
or  that  they  could  convict  appellant  on  a  finding  of  past 
membership.  And  the  misleading  effect  of  the  charge  in 
this  respect  was  compounded  by  the  further  instruction 
that  the  relevant  intent  of  the  appellant  was  the  intent  “to 
become”  a  member. 

In  all  other  respects  the  charge  was  hopelessly  vague. 
The  jury  was  told  that  appellant  must  intend  to  become  a 
member,  that  the  organization  must  intend  to  accept  him 
as  a  member,  and  that  there  must  be  “the  exercise  of  mate¬ 
rial  privileges  and  duties  between  the  organization  and  the 
individual.”  Such  an  instruction  provided  the  jury  with 
no  ascertainable  standard  of  guilt. 

Manifestly,  the  instructions  about  intent  to  become  a 
member  and  intent  to  accept  as  a  member  added  nothing 
by  way  of  precision  unless  the  term  “member”  or  the  con¬ 
cept  of  membership  is  further  defined.  But  there  is  noth¬ 
ing  else  in  the  instruction  except  the  statement  that  mem¬ 
bership  “includes”  the  reciprocal  exercise  of  “material 
privileges  and  duties.” 

What  are  the  privileges  and  duties  of  membership!  The 
court  refused  to  instruct  on  those  defined  in  the  Party’s 
constitution,  and  the  instructions  do  not  identify  any  other 
standards  of  privilege  or  duty.  If  the  jury,  by  specula¬ 
tion,  identified  for  itself  the  privileges  and  duties  of  mem- 
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bership,  which  of  them  are  “  material  ?”  Again  the  in¬ 
structions  are  silent. 

The  effect  of  the  court’s  instruction  was  to  render  the 
term  “ member”  more  vague  than  if  it  stood  alone  bearing 
the  connotations  which  common  understanding  would 
attribute  to  it.  As  defined  by  the  court,  the  term  is  not 
definite  enough  to  satisfy  the  requirements  of  specificity 
applied  to  criminal  indictments.  Under  the  court’s  instruc¬ 
tions  “member”  became  as  elastic  and  uncertain  a  concept 
as  “sympathizer”,  United  States  v.  Lattimore,  App. 

D.  C.  ,  No.  11849,  decided  July  8,  1954.  The  “mate¬ 
rial  privileges  and  duties”  of  Communist  Party  member¬ 
ship  are  no  more  apparent  to  a  lay  jury  than  the  “rights 
and  privileges”  secured  by  the  United  States  Constitution 
and  laws  are  to  judges  and  lawyers.  Yet  an  indictment 
which  employs  the  latter  phrase  is  void  for  vagueness. 
United  States  v.  Cruiksliank,  92  U.  S.  542.  That  which  will 
not  suffice  to  apprise  defendant,  his  lawyers  and  the  court 
of  the  offense  charged  will  not  suffice  to  support  a  verdict 
of  guilty  on  the  charge. 

That  the  instruction  here  given  was  insufficient  is  made 
abundantly  clear  by  Screws  v.  United  States,  325  U.  S.  91, 
104,  holding  that  a  conviction  for  wilfully  depriving  a  per¬ 
son  of  “rights,  privileges  and  immunities  secured  or  pro¬ 
tected  by  the  Fourteenth  Amendment”  cannot  stand  in  the 
absence  of  an  instruction  that  the  jury  must  find  “an  intent 
to  deprive  a  person  of  a  right  which  has  been  made  specific 
either  by  express  terms  of  the  Constitution  or  laws  of  the 
United  States  or  by  decisions  interpreting  them.”  Unless 
the  jury  is  instructed  as  to  the  specific  right  secured  by  the 
Fourteenth  Amendment,  the  Court  said,  the  instructions 
describe  “an  act  beyond  the  understanding  and  comprehen¬ 
sion  of  juries.”  More  cannot  be  said  for  an  instruction 
which  defines  an  offense  in  terms  of  “material  privileges 
and  duties”  of  Communist  Party  membership  without  in 
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any  way  identifying  those  privileges  and  duties  which  are 
material.37 

Moreover,  since  the  charge  here  is  that  appellant  know¬ 
ingly  made  a  false  statement  in  denying  membership,  and 
since  the  state  of  appellant’s  mind  can  only  be  shown  by 
“outward  manifestations”  or  overt  acts  ( American  Com¬ 
munications  Association  v.  Douds,  339  U.  S.  382,  at  411), 
the  jury  should  have  been  instructed  as  to  those  overt  acts 
if  any  which  they  had  to  find  in  order  to  infer  that  the 
appellant  knew  that  he  was  a  member.  United  States  v. 
Remington,  191  F.  2d  246  (2d  Cir.),  cert.  den.  343  U.  S.  907. 

(3)  Having  cast  the  jury  at  large  to  search  for  the 
intent  of  the  appellant  and  of  the  Communist  Party  with 
respect  to  an  undefined  concept  of  membership,  and  to 
examine  into  the  exercise  of  undefined  “material  privileges 
and  duties”  of  membership,  the  court  should  at  the  very 
least  have  instructed  the  jury  what  not  to  consider.  But 
it  refused  to  charge  that  sympathy  for  or  agreement  with 
all  or  part  of  an  organization’s  program,  or  cooperation 
with  the  organization,  did  not  of  itself  constitute  mem¬ 
bership. 

In  Bridges  v.  United  States  (9th  Cir.),  199  F.  2d  811,  834, 
rev’d  on  other  grounds  346  U.  S.  209,  where  such  a  charge 
was  given,  the  court  pointed  out  that  the  instruction  was 
of  “practical  significance”  since  much  of  the  evidence 
“went  no  further  than  to  disclose”  that  the  defendant  had 
attended  meetings  attended  by  Communists,  had  agreed 
with  Communist  Party  policies,  and  had  made  use  of  the 

37  “It  is  almost,  if  not,  as  important  to  a  defendant  to  have  a  jury 
instructed  on  the  law  applicable  to  his  particular  case  by  the  judge, 
who  knows  the  law,  as  to  have  a  jury  of  his  peers.  The  latter 
is  supposed  to  safeguard  our  institution  of  fair  trial  by  insuring  im¬ 
partiality.  But  of  what  value  is  an  open  mind,  if  it  does  not  know, 
with  clear  delineation,  the  issues  upon  which  it  is  to  pass  judgment? 
Williams  v.  United  States ,  76  App.  D.  C.  299,  301,  131  F.  2d  21,  23. 
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Party  press.  See  also  United  States  v.  Neff,  212  F.  2d 
297  (  3rd  Cir.). 

Practical  significance  also  attached  to  the  requested  in¬ 
struction  here,  in  view  of  the  evidence  on  appellant’s 
participation  in  May  Day  parades,  his  defense  of  Irving 
Potash,  and  his  views  on  such  matters  as  the  Taft-Hartley 
Act,  the  Smith  Act,  and  Senator  McCarthy.  On  the  in¬ 
structions  given,  the  jury  may  well  have  reached  the 
erroneous  conclusion  that  these  were  instances  of  the 
exercise  of  “ privileges  and  duties”  of  Communist  Party 
membership. 

It  is  clear  that  the  statute  was  not  intended  to  permit 
the  use  of  such  evidence.  The  House  version  of  the  Taft- 
Hartley  Act  (H.  R.  3020, 80th  Cong.)  in  §  9f  (6)  forbade  cer¬ 
tification  of  a  union  by  the  National  Labor  Relations  Board 
if  one  or  more  of  its  officers  was  a  member  of  the  Commu¬ 
nist  Party,  “or  by  reason  of  active  and  consistent  promo¬ 
tion  or  support  of  the  policies,  teachings  and  doctrines  of 
the  Communist  Party  can  reasonably  be  regarded  as  being 
a  member  of  or  affiliated  with  such  party.”  The  Senate 
bill  (S.  1126, 80th  Cong.)  did  not  contain  a  similar  provision, 
but  during  debate  on  the  floor  Senator  McCarthy  proposed 
an  amendment  to  permit  labor  unions  to  seek  and  employers 
to  grant  the  discharge  of  a  union  member  expelled  from  the 
union  because  of  his  ‘‘actively  and  consistently  promoting 
or  supporting  the  policies,  teachings,  and  doctrines  of  the 
Communist  Party.”  93  Cong.  Rec.  4879-4880.  Senator 
Ty dings  objected  to  the  quoted  language  as  getting  into  a 
“twilight  zone”  so  that  the  “examination  might  turn  into 
a  witch  hunt,”  and  Senator  McCarthy  then  deleted  the  lan¬ 
guage  objected  to.  Ibid.,  pp.  4881-4882.  The  McCarthy 
amendment  was  not  agreed  to  (ibid.,  p.  4884),  but  Senator 
McClellan  proposed  an  amendment  to  the  Senate  bill  incor¬ 
porating  the  language  of  the  House  bill,  and  this  amend¬ 
ment,  after  deletion  of  the  word  “teachings,”  was  agreed 
to.  Ibid.,  pp.  4894-4895.  The  conference  committee,  which 
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wrote  the  final  version  of  the  Act  as  it  now  appears  in  §  9h, 
deleted  the  entire  clause  which  made  promotion  and  sup¬ 
port  of  Communist  Party  policies  evidence  of  Party  mem¬ 
bership  or  affiliation.  Ibid.,  6361,  6364. 

Because  the  jury  was  given  no  comprehensible  definition 
of  membership,  the  statute  as  applied  to  appellant  violates 
the  due  process  clause  of  the  Fifth  Amendment.  Lcunzetta 
v.NewJ ersey,  306  U.  S.  451 ;  Screws  v.  United  States,  supra. 
Because  the  jury  was  left  free  to  find  an  essential  element 
of  the  crime  on  evidence  of  appellant’s  beliefs,  associations 
and  advocacy  which  Congress  cannot  constitutionally  pro¬ 
scribe,  the  statute  as  applied  also  violates  the  First  Amend¬ 
ment.  Winters  v.  New  York,  333  U.  S.  507. 

B.  The  Refusal  to  Instruct  on  Resignation. 

Appellant  requested  instructions  that:  (1)  past  mem¬ 
bership  in  the  Communist  Party  was  not  a  bar  to  truthful 
signing  of  the  affidavit  if  in  fact  membership  had  been 
terminated;  (2)  the  affidavit  did  not  constitute  any  repre¬ 
sentation  by  appellant  as  to  past  membership;  (3)  there 
was  no  presumption  of  present  membership  from  the  fact 
of  past  membership,  in  the  face  of  the  affidavit;  (4)  the 
evidence  that  appellant  had  resigned,  if  believed  by  the 
jury,  required  an  acquittal  on  Count  1;  (5)  the  direct  evi¬ 
dence  as  to  resignation  was  entitled  to  greater  weight  than 
opinion  or  expert  testimony  on  the  policies  of  the  Com¬ 
munist  Party  concerning  resignation;  (6)  the  evidence 
received  on  the  Party’s  policy  concerning  resignation  was 
not  binding  on  appellant  nor  determinative  of  the  question 
whether  appellant  did  in  fact  resign;  (7)  appellant’s  rea¬ 
sons  for  resigning  were  immaterial;  (8)  if  appellant  did 
in  fact  resign,  his  resignation  would  not  be  less  effective 
because  done  with  the  consent  of  the  Communist  Party; 
(9)  the  statute  did  not  require  appellant  to  disagree  with, 
oppose,  denounce  or  be  denounced  by  the  Communist  Party 
(A.  46-48). 
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The  trial  court  instructed  that  if  the  jury  found  that 
the  letter  of  resignation,  its  mailing,  the  return  receipt, 
and  appellant’s  public  statement  of  his  resignation  “ con¬ 
stituted  a  resignation”  from  the  Communist  Party,  there 
should  be  a  verdict  of  acquittal  on  Count  1,  but  that  if  the 
jury  found  that  these  documents  “did  not  constitute  a 
designation”  then  they  “will  not  have  the  effect  of  causing 
the  defendant  to  have  ceased  to  be  a  member  of  the  Com¬ 
munist  Party  on  August  24,  1950”  (A.  2195-2196).  In  all 
other  respects  the  court  refused  appellant’s  requested  in¬ 
structions  on  resignation  (A.  47-4S). 

(1)  The  prosecution’s  theory  was  based  on  the  premise 
that  the  11011-Communist  affidavit  executed  by  the  appellant 
required  him  to  break  with,  denounce  and  be  denounced 
by  the  Party.  Under  the  court’s  instructions  the  jury 
could  well  have  acted  on  this  theory.  But  this  theory  rep¬ 
resents  an  erroneous  interpretation  of  the  statute.  It  con¬ 
verts  the  “11011-Communist  affidavit”  ( American  Commu¬ 
nications  Association  v.  Douds ,  339  U.  S.  at  385;  GX  1;  A. 
170)  into  an  anti-Communist  affidavit.  But  it  is  clear  that 
the  statute  makes  no  such  requirement  and  that  if  it  did  it 
would  be  unconstitutional.  American  Communications  As¬ 
sociation  v.  Douds ,  supra .  In  any  case  the  appellant  could 
only  be  found  guilty  of  knowingly  filing  a  false  affidavit. 
There  is  nothing  in  the  non-Communist  affidavit  form  which 
the  Board  supplied  to  the  appellant,  in  the  terms  of  the 
statute  or  in  Douds  which  put  him  on  notice  that  he  was 
representing  himself  as  anti-Communist. 

(2)  Since  the  jury’s  verdict  could  well  be  based  on  the 
understanding  that  members  of  the  Communist  Party  can¬ 
not  resign  from  that  Party,  or  that  past  members  of  the 
Party  are  presumptively  or  absolutely  disqualified  to  exe¬ 
cute  a  §  9(h)  affidavit,  §  9(h)  as  applied  to  appellant  in  this 
case  violates  the  constitutional  prohibition  against  bills 
of  attainder  and  ex  post  facto  laws.  United  States  Con¬ 
stitution,  Art.  I,  §  9,  Cl.  3.  American  Communications 
Association  v.  Douds ,  339  U.  S.  382,  413-414. 
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The  government’s  argument  in  Douds  repudiated  any 
suggestion  that  a  member  of  the  Communist  Party  cannot 
resign,  or  that  a  resignation  does  not  terminate  his  mem¬ 
bership  unless  he  also  opposes,  denounces,  or  is  denounced 
by  the  Party,  or  refrains  from  conduct  which  would  be 
perfectly  proper  and  lawful  on  the  part  of  anyone  else. 
All  such  notions  are  inconsistent  with  the  theory  that  §  9(h) 
is  not  a  bill  of  attainder  or  an  ex  post  facto  law. 

Accordingly,  the  government’s  argument  in  Douds  dis¬ 
tinguished  previous  cases  on  bills  of  attainder  and  ex  post 
facto  laws  on  the  ground  that  “those  against  whom  the 
enactments  were  directed  could  never  qualify  while  the 
laws  stood,”  whereas  “nothing  in  Section  9(h)  presents  a 
union  officer  from,  at  any  time,  filing  the  qualifying  affi¬ 
davit.”  Brief  for  appellee,  American  Communications 
Association  v.  Douds ,  U.  S.  Supreme  Court,  October  Term, 
1948,  No.  10,  p.  124. 

Having  successfully  urged  this  position  in  support  of 
the  constitutionality  of  the  statute,  the  government  has 
now  resorted  to  a  congeries  of  inconsistent  theories  for 
the  purpose  of  enforcing  the  statute — all  of  them  designed 
to  show  that  the  union  officer  does  not  have  that  unre¬ 
stricted  free  choice  which  it  argued  he  had  in  Douds.  But 
the  government  cannot  have  it  both  ways.  The  statute 
cannot  be  constitutional  because  appellant  was  free  to 
leave  the  Communist  Party,  and  yet  appellant  be  guilty 
of  violating  the  statute  because  he  is  not  free  to  leave  the 
Communist  Party. 

(3)  The  theory  of  the  defense  was  that  termination  of 
membership  in  the  Communist  Party  could  be  achieved 
simply  by  leaving  it,  and  that  it  was  unnecessary  to  oppose, 
denounce  or  be  denounced  by  the  Party.  The  theory  of  the 
government,  as  we  have  shown  (pp.  10-12,  supra)  was 
variously  that  members  of  the  Communist  Party  cannot 
resign;  that  they  cannot  resign  without  opposing  or  de¬ 
nouncing  the  Party ;  that  they  cannot  resign  without  being 
denounced  by  the  Party. 


It  was  not  disputed  that  the  appellant  had  sent  a  written 
resignation  from  the  Communist  Party  (DX  10;  A.  2113-4, 
2222).  There  was  evidence  that  the  government’s  “can’t 
resign”  theory  was  concocted  for  the  purposes  of  this 
case  (A.  322-33,  607-8,  610,  660,  679-81,  793-5,  890,  1025, 
1457-62,  1547-8,  1552-6).  There  was  evidence  that  others 
had  terminated  their  Party  membership  without  opposing, 
denouncing  or  being  denounced  by  the  Party  (A.  240,  602, 
612-3,  679,  1002-5,  1007,  1208,  1357-9,  1526-32,  1673-4,  2066, 
2086-7).  There  was  evidence  that  appellant’s  participation 
in  May  Day  parades  and  in  the  defense  of  Irving  Potash, 
and  his  speeches  and  writings  after  his  resignation  were 
in  no  way  inconsistent  with  termination  of  Communist 
Party  membership  and  did  not  impugn  the  bona  tides  of  his 
resignation  (A.  620-2,  1780-2,  1787-90,  1829-30,  1843,  1885-6, 
1S94-6,  1898,  1904,  1954,  1969-71,  1977-8,  1980-1,  1986-8, 
2019). 

At  the  very  least,  therefore,  appellant  was  clearly  en¬ 
titled  to  instructions  on  his  theory  of  the  case,  there  being 
evidence  to  support  that  theory.  Tatum  v.  United  States, 
SS  App.  D.  C.  386,  190  F.  2d  612;  McAfee  v.  United 
States ,  70  App.  D.  C.  142,  105  F.  2d  21;  Meadows  v. 
United  States,  65  App.  D.  C.  275,  82  F.  2d  881.  Com¬ 
pliance  with  this  requirement  is  recognized  by  this  Court 
as  so  affecting  the  substantial  rights  of  a  defendant  that 
under  Rule  52b  of  the  Federal  Rules  of  Criminal  Proce¬ 
dure  it  has  allowed  the  defendant  to  raise  the  question  on 
appeal  although  no  exception  was  taken  to  the  refusal 
of  requested  instructions,  Meadows  v.  United  States,  supra. 
And  in  Tatum  v.  United  States,  supra,  this  Court  searched 
the  record  on  its  own  motion  and  reversed  the  conviction 
for  failure  to  give  an  instruction  on  a  theory  of  defense 
presented  by  the  evidence  but  neither  requested  of  the 
trial  court  nor  listed  in  the  assignments  of  error  on  appeal. 

“Where  the  evidence  is  conflicting,  and  phases  of  it 
support  the  pertinent  hypothesis,  it  becomes  a  question  for 
the  jury,  and  the  authorities  are  uniform  in  holding  that 
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it  is  the  right  of  the  accused  to  have  instructions  given 
based  on  any  material  hypothesis  which  the  evidence  tends 
to  establish.”  Johnson  v.  State ,  257  Ala.  644,  646,  60  So.  2d 
818.  See  also  People  v.  Carmen ,  36  Cal.  2d  768,  228  P. 
2d  281.  The  rule  is  not  confined  to  cases  where,  as  here, 
the  evidence  in  support  of  the  defendant’s  hypothesis  is 
substantial:  “in  criminal  cases  the  defendant  is  entitled  to 
have  presented  instructions  relating  to  a  theory  of  defense 
for  which  there  is  any  foundation  in  the  evidence,  even 
though  the  evidence  may  be  weak,  insufficient,  inconsistent, 
or  of  doubtful  credibility.”  Tatum  v.  United  States,  supra, 
quoting  from  53  Am.  Jur.,  Trial,  §  580,  p.  458. 

The  single  instruction  which  the  court  did  give  on  the 
subject  of  resignation  here  failed  to  cover  either  the  appel¬ 
lant’s  or  the  prosecution’s  theory  of  the  case.  In  fact,  it 
covered  no  theory  at  all.  It  simply  advised  the  jury  of  the 
alternatives  which  must  follow  if  it  either  found  that  the 
described  documents  “constituted  a  resignation”  or  “did 
not  constitute  a  resignation.”  It  gave  the  jury  no  guidance 
whatsoever  as  to  what  standards  to  employ  in_ determining 
what  does  constitute  a  resignation — which  was  thejieart 
of  the  case  on  Count  1. 

The  only  clue  which  the  jury  had  as  to  the  treatment 
to  be  given  to  the  competing  theories  of  the  case  was  that 
appellant’s  objections  to  conclusory  opinion  evidence  intro¬ 
duced  in  support  of  the  government’s  theories  were  con¬ 
sistently  overruled.  From  this,  the  jury  may  well  have 
concluded  not  only  that  the  court  had  ruled  that  the  evi¬ 
dence  was  competent  and  admissible,  but  had  also  ruled 
that  the  government’s  theories  were  right  and  defendant’s 
wrong.  Nothing  in  the  court’s  instructions  would  correct 
such  an  impression.  Under  those  instructions  the  jury’s 
verdict  of  guilty  could  have  been  based  on  any  one  or  more 
of  the  following  notions  inspired  by  the  government’s 
theories  and  not  mentioned  in  the  court’s  charge: 
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1.  Members  of  the  Communist  Party,  as  a  matter  of 
law,  cannot  resign. 

2.  Members  of  the  Communist  Party  who  resign  with¬ 
out  opposing  or  denouncing  the  Party  have  not,  as  a 
matter  of  law,  terminated  their  membership  in  the 
Party. 

3.  Members  of  the  Communist  Party  who  resign  with¬ 
out  being  denounced  by  the  Party  have  not,  as  a 
matter  of  law,  terminated  their  membership  in  the 
Party. 

4.  Members  of  the  Communist  Party  who  resign  with 
the  consent  of  the  Party  have  not,  as  a  matter  of 
law,  terminated  their  membership  in  the  Party. 

5.  Members  of  the  Communist  Party  who  resign  for 
the  purpose  of  qualifying  themselves  to  execute  a 
§  9h  affidavit  have  not,  as  a  matter  of  law,  termi¬ 
nated  their  membership  in  the  Communist  Party. 

6.  Past  members  of  the  Communist  Party  cannot,  as  a 
matter  of  law,  qualify  to  execute  a  §  9h  affidavit. 

7.  Members  of  the  Communist  Party  who  resign  are 
presumed  to  continue  as  members  of  the  Party  de¬ 
spite  their  resignations. 

8.  Members  of  the  Communist  Party  who  resign  and 
thereafter  engage  in  proper  and  lawful  activities  in 
which  the  Party  also  engages,  or  who  lawfully  ex¬ 
press  views  which  are  approved  or  not  disapproved 
by  the  Communist  Party,  have  not,  as  a  matter  of 
law,  terminated  their  membership  in  the  Party. 

1  None  of  these  theories,  we  submit,  is  correct.  All  of 
them  represent  conceivable  inferences  as  to  the  law  which 
an  uninstructed  jury  might  draw  from  the  government’s 
presentation  of  its  case.  All  of  them  were  disputed  by 
the  defendant.  If  any  one  of  them  was  incorrect,  the 
appellant  was  erroneously  convicted.  Williams  v.  North 
Carolina ,  317  U.  S.  287.  At  a  minimum,  the  court  should 
have  instructed  the  jury  that  the  competing  theories  on 
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which  the  case  was  tried  represented  only  competing  factual 
inferences  which  the  jury  might  draw  from  conflicting 
evidence. 

C.  The  Instructions  on  “Support”. 

Appellant  requested  instructions  (1)  that  the  “support” 
referred  to  in  Count  3  was  support  of  the  Communist  Party 
in  its  objective  to  overthrow  the  Government  by  force, 

(2)  that  “support”  did  not  include  support  of  legitimate 
and  lawful  objectives  of  the  Party  or  of  the  constitutional 
rights  of  the  Communist  Party  or  its  members,  (3) 
that  “support”  did  not  include  any  activities  directed  to¬ 
ward  the  defense  of  a  member  of  the  Communist  Party  in 
a  legal  proceeding  or  in  support  of  a  petition  for  pardon  or 
amnesty,  and  (4)  that  “support”  means  support  of  the 
Communist  Party  and  not  of  an  alleged  Communist  “front” 
or  any  other  organization.  Appellant  also  requested  an  in¬ 
struction  that  before  the  jury  could  convict  on  Count  3  it 
must  find :  (1)  that  on  August  30, 1950,  the  Communist  Party 
taught  forcible  overthrow  of  the  United  States  government 
as  a  practical  objective  and  not  merely  as  a  theory,  (2) 
that  appellant  knew  on  August  30,  1950,  that  the  Party 
had  such  an  objective,  and  (3)  that  appellant  manifested 
his  support  of  the  Party  in  that  objective.  These  instruc¬ 
tions  were  refused  (A.  48-51). 

Instead,  the  court,  after  twice  telling  the  jury  that  the 
charge  in  Count  3  was  that  appellant’s  affidavit  was  false 
because  (1)  appellant  knew  that  he  supported  the  Com¬ 
munist  Party  and  (2)  the  Communist  Party  taught  over¬ 
throw  of  the  United  States  government  by  force  (A.  2184-5, 

2190),  read  a  dictionary  definition  of  “support”  (A.  2190) : 

“To  uphold  by  aid  or  countenance;  to  take  the  N 
side  or  promote  the  cause  of;  to  back  up;  as,  for  f  v, 

example,  to  support  the  administration;  also  to  up-  ^ 

hold  or  defend  as  valid,  right,  just,  etcetera ;  as,  for  / 
example,  to  support  a  policy,  even  at  the  risk  of  life 
or  fortune,  or  as  another  example,  to  support  the  / 
claim  of.” 
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Immediately  following  this  definition,  the  court  in¬ 
structed  that  to  find  appellant  guilty  on  Count  3  the  jury 
must  find  “that  his  actions  constituted  support,  as  the 
word  support  has  just  been  defined,  of  an  organization 
which  taught  the  overthrow  of  the  United  States  Govern¬ 
ment  by  force,  and  that  said  support  of  such  organization 
was  being  given  by  defendant  on  August  30,  1950’ ’  (A. 
2190). 

The  instructions  given  and  the  rulings  denying  re¬ 
quested  instructions  were  erroneous  in  several  respects. 

(1)  The  jury  was  not  instructed  that  appellant’s  sup¬ 
port  must  be  for  the  Communist  Party’s  objective  of  forci¬ 
ble  overthrow.  It  was  once  told  that  to  convict  appellant 
it  must  find  that  (a)  appellant  supported  the  Party,  and 
(b)  the  Party  taught  forcible  overthrow  (A.  2190).  It  was 
told  what  amounted  to  the  same  thing  twice  more:  that  it 
must  find  that  appellant  supported  an  organization,  namely 
the  Communist  Party,  “which  said  Party  taught  the  over¬ 
throw  of  the  United  States  Government  by  force”  (A. 
2184-5,  2190). 

Under  these  instructions  it  was  enough  for  the  jury  to 
find  that  appellant  supported  any  program  or  policy  of 
the  Party,  no  matter  how  legitimate,  and  that  the  Party 
taught  forcible  overthrow' — regardless  of  appellant’s  atti¬ 
tude  toward  that  particular  teaching. 

Such  instructions  do  not  define  the  offense  encompassed 
wdthin  $9(h)  as  it  w'as  enacted.  Such  instructions  might 
have  been  proper  if  Congress  had  enacted  §  9f(6)  of  H.  R. 
3020,  80th  Cong.,  or  the  McClellan  amendment  to  S.  1126, 
80th  Cong.  (93  Cong.  Rec.  4894-4895),  both  of  which  forbade 
certification  of  unions  any  one  of  whose  officers  was  guilty 
of  “active  and  consistent  promotion  of  the  policies,  teach¬ 
ings  and  doctrines  of  the  Communist  Party.”  But  the 
conference  committee,  whose  version  of  §  9(h)  was  enacted, 
eliminated  the  quoted  language  referring  generally  to 
“support  of  the  policies,  teachings  and  doctrines  of  the 


Communist  Party,”  leaving  only  the  provision  dealing  with 
support  of  an  organization  teaching  forcible  overthrow 
(93  Cong.  Rec.  6361,  6364).  If  this  change  is  to  have  any 
meaning,  §  9(h)  cannot  now  apply  to  persons  who  support 
any  of  the  “policies,  teachings  and  doctrines”  of  the  Com¬ 
munist  Party — as  the  court’s  instructions  here  applied  it — 
but  must  be  confined  to  those  who  support  the  policy,  teach¬ 
ing  or  doctrine  of  forcible  overthrow.38 

This  clearly  was  the  interpretation  placed  on  §9(h)  in 
American  Communications  Association  v.  Douds,  339  U.  S. 
382,  396,  410: 

“Government’s  interest  here  is  not  in  prevent¬ 
ing  the  dissemination  of  Communist  doctrine  or  the 
holding  of  particular  beliefs  because  it  is  feared  that 
unlawful  action  will  result  therefrom  if  free  speech 
is  practiced.  *  #  *  Speech  may  be  fought  with  speech. 
Falsehoods  and  fallacies  must  be  exposed,  not  sup¬ 
pressed,  unless  there  is  not  sufficient  time  to  avert 
the  evil  consequences  of  noxious  doctrine  by  argu¬ 
ment  and  education  *  *  • 


38  Particularly  pertinent  here  are  the  remarks  of  Senator  Tydings 
opposing  a  proposed  amendment  to  the  Senate  bill  by  Senator  Mc¬ 
Carthy  which  also  covered  persons  “promoting  or  supporting  the 
policies,  teachings  and  doctrines  of  the  Communist  Party” — remarks 
which  caused  Senator  McCarthy  to  delete  this  phrase  but  to  leave  a 
further  phrase  covering  persons  who  were  members  of  an  organiza^ 
tion  advocating  forcible  overthrow:  “I  imagine  that  the  Communist  \ 
Party  believes  in  some  parts  of  the  Declaration  of  Independence — for  j 
instance,  that  ‘all  men  are  created  equal/  There  are  many  things  in 
the  Communist  doctrine,  not  all  of  them,  but  there  may  be  many  in  < 
its  printed  doctrine  which  are  also  American  doctrine.  There  are 
many  things  in  the  Communist  doctrine  which  are  absolutely  ab-  - 
horrent  to  our  idea  of  democracy.  But  the  point  is  that  if  we  bar  a 
man  from  holding  office  because  he  is  promoting  or  supporting  the 
policies,  teachings,  and  doctrine,  of  the  Communist  Party,  without 
defining  what  those  teachings  and  policies  are,  we  are  getting  into 
a  zone  where,  in  my  opinion,  the  execution  of  what  the  Senator  has  j 
in  mind,  which  is  a  desirable  objective,  might  not  be  possible.”  93  j 
Cong.  Rec.  4881-4882. 
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“  *  #  *  The  answer  to  the  implication  that  if  the 
statute  is  upheld  ‘then  the  power  of  government 
over  beliefs  is  as  unlimited  as  its  power  over  con¬ 
duct  and  the  way  is  open  to  force  disclosure  of  atti¬ 
tudes  on  all  manner  of  social,  economic,  moral  and 
political  issues/  *  #  *  is  that  that  result  does  not 
follow  ‘while  this  Court  sits/  ” 

And  in  Kedroff  v.  St.  Nicholas  Cathedral ,  344  U.  S.  94, 
118-119,  the  Court  described  the  Douds  interpretation  to 
mean  that  the  statute  “forbade  the  N.L.R.B.  from  acting 
at  the  suggestion  of  a  labor  organization  unless  affidavits 
of  its  officers  were  filed  denying  affiliation  with  subversive 
organizations  or  belief  in  the  overthrow  of  this  Govern¬ 
ment  by  force  or  other  unconstitutional  means.  *  *  *  In 
Douds  we  saw  nothing  that  was  aimed  at  the  free  expres¬ 
sion  of  views.” 

Clearly,  the  “noxious  doctrine’ ’  which  the  Court  iden¬ 
tified  in  Douds,  is  the  doctrine  of  forcible  overthrow.  But 
under  the  court’s  instructions  here  the  jury  may  have  con¬ 
victed  appellant  without  any  finding  that  he  supported 
that  doctrine.  It  would  be  enough,  under  those  instruc¬ 
tions,  for  the  jury  to  find  that  appellant  supported,  by 
“upholding  or  defending  as  valid,”  the  same  policy  as  did 
the  Communist  Party  on  the  Smith  Act  (A.  2013),  the 
Taft-Hartlev  Act,  or  the  foreign  policy  of  the  Truman 
administration  (A.  572-3),  or  that  appellant  contributed  to 
the  legal  defense  of  one  of  the  Party’s  members  or  that 
he  supported  an  amnesty  petition  for  Potash.  Under 
such  instructions  the  way  is  indeed  open  “to  force  dis¬ 
closure  of  attitudes  on  all  manner  of  social,  economic, 
moral  and  political  issues.”  Such  an  application  of  the 
statute  violates  appellant’s  freedom  of  belief  and  speech 
as  guaranteed  by  the  First  Amendment. 

(2)  Under  any  interpretation  of  §  9(h),  appellant  would 
not  be  guilty  under  18  U.  S.  C.  §  1001  unless  he  knowingly 
made  a  false  statement.  Scienter  is  an  essential  element 
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of  the  offense.  Specifically,  appellant  would  not  be  guilty 
under  Count  3  even  if  he  supported  the  Communist  Party, 
and  even  though  the  Communist  Party  taught  forcible 
overthrow  of  the  government,  unless  he  knew  that  the 
Party  taught  forcible  overthrow. 

The  court’s  instructions,  however,  do  not  rgjfljrA  th 
jury  to  make  any  findings  as  to  appellant’s  knowledge  of 
that  element,  but  on  the  contrary  eliminated  such  knowledge 
as  an  element  of  the  crime.  The  jury  was  told  that  the 
charge  was  that  appellant’s  statement  was  false  because 
“as  defendant  well  knew,  he  did  *  *  •  support  an  organiza¬ 
tion,  namely  the  Communist  Party,  which  said  Party  taught 
the  overthrow  of  the  United  States  Government  by  force” 
(A.  2184-5).  This  told  the  jury  that  it  should  convict  appel¬ 
lant  if  it  found  that  appellant  knowingly  supported  the  Com¬ 
munist  Party  on  anything,  and  that  (whether  or  not  appel¬ 
lant  knew  it)  the  Communist  Party  taught  forcible  over¬ 
throw.  Such  an  understanding  by  the  jury  is  furthered  by 
the  later  instructions  that  the  charge  was  “that  the  defend¬ 
ant  *  *  *  supported  the  Communist  Party,  and  that  said 
Communist  Party  #  #  *  taught  forcible  overthrow,”  and  that 
to  find  appellant  guilty  the  jury  must  find  “that  his  actions 
constituted  support  *  #  #  of  an  organization  which  taught 
the  overthrow  of  the  United  States  government  by  force” 
(A.  2190).  The  instruction  was,  therefore,  manifestly 
erroneous,  as  was  the  denial  of  the  requested  instruction 
that  an  element  of  the  offense  was  appellant’s  knowledge 
that  the  Communist  Party  taught  forcible  overthrow. 

(3)  In  American  Communications  Association  v.  Douds, 
339  U.  S.  382,  407,  the  Court  expressly  construed  the 
Clause  in  §9h,  “that  he  does  not  believe  in,  and  is  not  a 
member  of  or  supports  any  organization  that  believes  in 
or  teaches,  the  overthrow  of  the  United  States  Government 
by  force  or  by  any  illegal  or  unconstitutional  methods,”  to 
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apply  only  “to  persons  and  organizations  who  believe  in 
violent  overthrow  of  the  Government  as  it  presently  exists 
under  the  Constitution  as  an  objective,  not  merely  a 
prophecy/ ’  True,  this  construction  was  placed  upon  the 
statute  to  avoid  constitutional  questions  about  restrictions 
on  belief.  But  the  Court  did  not  say  that  the  single  phrase 
“overthrow  of  the  United  States  Government  by  force  or 
by  any  illegal  or  unconstitutional  methods’ ’  means  one 
thing  in  its  reference  to  beliefs  and  another  in  its  reference 
to  support.  It  expressly  construed  the  entire  clause.  Ap¬ 
pellant  was  entitled  to  the  requested  instruction  that  the 
jury  must  find  that  the  Communist  Party  taught  overthrow 
of  the  government  as  a  practical  objective  and  not  merely 
as  a  theory.  Since  the  jury  might  well  have  found  on  the 
testimony  of  the  government’s  own  witnesses  that  the 
Party ’s  teaching  was  mere  theory  or  prophecy,39  refusal 
of  this  instruction  was  clearly  prejudicial. 

(4)  No  matter  what  interpretation  is  placed  upon  the 
Statute,  the  definition  of  support  contained  in  the  court’s 
instructions  is  too  vague. 

American  Communications  Association  v.  Douds,  339 
U.  S.  382,  412-413,  held  the  term  “support”  sufficiently 
definite  for  use  in  the  statute,  but  pointed  out  that : 

“The  applicable  standard,  however,  is  not  one  of 
wholly  consistent  academic  definition  of  abstract 
terms.  It  is,  rather,  the  practical  criterion  of  fair 
notice  to  those  to  whom  the  statute  is  directed.  •  •  # 
The  question  in  any  criminal  prosecution  involving  a 
non-Oommunist  affidavit  must  *  *  *  be  whether  the 
affiant  acted  in  good  faith  or  knowingly  lied  con¬ 
cerning  his  affiliations,  beliefs,  support  of  organiza- 

39  £.  g.f  Johnson  had  testified  in  other  proceedings  that  the  Com¬ 
munist  Party's  teaching  was  that  there  should  be  no  attempt  to  obtain 
control  of  the  government  until  the  Party  was  supported  by  a  major¬ 
ity  of  the  people  (A.  949-950),  and  that  all  of  the  teaching  about 
seizing  power  in  the  United  States  was  “theoretical”  rather  than 
1  “practical”  (A.  955-957,  also  see  A.  1307). 
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tions,  etc.  And  since  the  constitutional  vice  in  a 
vague  or  indefinite  statute  is  the  injustice  to  the 
accused  in  placing  him  on  trial  for  an  offense,  the 
nature  of  which  he  is  given  no  fair  warning,  the 
fact  that  punishment  is  restricted  to  acts  done  with 
knowledge  that  they  contravene  the  statute  makes 
this  objection  untenable  #  •  the  fact  that  under 

§  35(A)  of  the  Criminal  Code  no  honest,  untainted 
interpretation  of  those  words  is  punishable  removes 
the  possibility  of  constitutional  infirmity.’ ’ 

The  trial  court’s  catch-all  definition  of  “support”  in¬ 
fuses  into  the  statute  a  constitutional  infirmity  which  was 
not  there  before.  Under  that  definition,  appellant  is  guilty 
of  supporting  the  Communist  Party  if  he,  among  other 
things,  “upholds”  it  “by  countenance,”  if  he  “takes  the 
side  of”  the  Party  on  any  issue,  or  if  he  “defends  as  valid, 
right,  just,  etcetera”  a  “claim”  of  the  Party. 

It  is  not  surprising  that  the  jury  should  have  requested 
further  aid  from  the  dictionary  during  its  deliberations 
(A.  2210).  That  assistance  being  denied,  what  were  they 
to  make  of  this  definition?  Did  appellant  “uphold”  the 
Party  “by  countenance”  simply  by  failing  to  denounce  it, 
or  by  speaking  favorably  of  it  and  denying  that  it  advo¬ 
cated  forcible  overthrow  (A.  577)?  Did  he  “take  the  side 
of”  the  Party  by  opposing  the  Smith  Act  or  the  Taft- 
Hartley  Act  or  the  foreign  policy  of  the  Truman  admin¬ 
istration  (A.  572-3,  2013) — or  are  these  instances  of  de¬ 
fending  “as  valid,  right,  just,  etcetera”  a  “claim”  of  the 
Party? 

Equally  serious,  where  the  charge  is  that  appellant’s 
denial  of  support  was  knowingly  false,  the  effect  of  the 
statute  as  defined  by  the  court  is  to  do  what  Douds  said  the 
statute  does  not  do:  to  place  the  accused  “on  trial  for  an 
offense,  the  nature  of  which  he  is  given  no  fair  warning.” 
Appellant  could  not  have  known,  when  he  swore  that  he 
did  not  support  an  organization  teaching  forcible  over¬ 
throw,  that  his  affidavit  would  be  construed  as  a  representa- 
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tion  that  he  did  not  “ uphold7 ’  such  an  organization  “by 
countenance,’ ’  or  “take  the  side  of”  the  organization  on 
any  issue,  or  defend  as  “valid,  right,  just,  etcetera”  any 
claim  of  the  organization.  And  appellant  still  does  not 
know  what  conduct  of  his  constitutes  the  offense,  or  even 
what  conduct  was  revelant  to  the  offense.  Hence  his  con¬ 
viction  is  invalid.  United  States  v.  Lattimore,  supra . 

'  If  the  constitutional  requirement  of  definiteness  in 
criminal  statutes,  imposed  by  the  First  and  Fifth  Amend¬ 
ments,  is  violated  by  statutes  which  require  the  payment 
of  a  “prevailing  wage”,  Connolly  v.  General  Construction 
Co.,  269  U.  S.  385,  or  the  operation  of  streetcars  “without 
crowding,”  United  States  v.  Capital  Traction  Co.,  34  App. 
D.  C.  592,  or  which  forbid  “excessive  prices”,  United  States 
v.  Cohen  Grocery  Co.,  255  U.  S.  81,  or  conduct  which  one 
might  “reasonably  expect”  to  cause  insurrection,  Herndon 
v.  Lowry ,  301  U.  S.  242,  or  the  sale  of  publications  in 
which  accounts  of  lust  and  crime  are  “so  massed  as  to 
become  vehicles  for  inciting  violent  and  depraved  crimes 
against  the  person,”  Winters  v.  New  York,  333  U.  S.  507, 
it  can  hardly  be  satisfied  by  a  statute  which  is  read  to  apply 
to  persons  who  uphold  by  aid  or  countenance,  take  the  side 
or  promote  the  cause  of,  back  up,  or  uphold  or  defend  as 
valid,  right,  just,  etcetera  any  policy  or  claim  of,  an  organi¬ 
zation  that  teaches  the  overthrow  of  the  United  States 
Government  by  force. 

(5)  The  trial  court  also  refused  a  requested  instruction 
which  would  have  served  to  limit  “support”  as  usejjjto 
support  of  the.  Communist  Party  as  such.  The  refusal  of 
this  instruction  was  particularly  prejudicial  in  view  of  the 
testimony  that  the  appellant  had  “supported”  May  Day  and 
Potash’s  defense  and  that  years  ago  he  had  supported  the 
International  Labor  Defense,  the  Trade  Union  Unity  League 
and  the  Trade  Union  Education  League. 
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D.  The  Perjury  Rules  Should  Have  Been  Applied. 

Unique  rules  of  evidence  apply  in  perjury  cases.  The 
falsity  of  the  statement  must  be  proved  by  direct  evidence, 
and  circumstantial  evidence  alone  cannot  support  the  con¬ 
viction.  The  direct  evidence  must  be  the  testimony  of  two 
witnesses  or  of  one  witness  supported  by  strong  corroborat¬ 
ing  evidence.  If  the  evidence  is  not  of  such  a  character,  the 
trial  judge  must  not  permit  the  case  to  go  to  the  jury;  and 
in  any  event  the  jury  must  be  instructed  that  these  rules 
must  be  satisfied.  United  States  v.  Wood,  14  Pet.  (39 
U.  S.)  430,  441;  Hammer  v.  United  States ,  271  U.  S.  620; 
Weiler  v.  United  States ,  323  U.  S.  606;  United  States  v. 
Otto,  54  F.  2d  277,  279  (2d  Cir.) ;  Clayton  v.  United  States, 
284  Fed.  537,  539  (4th  Cir.);  Radomsky  v.  United  States, 
180  F.  2d  781,  782  (9th  Cir.) ;  Phair  v.  United  States,  60  F. 
2d  953  (3d  Cir.) ;  United  States  v.  Palese,  133  F.  2d  600,  602 
(3d  Cir.) ;  Allen  v.  United  States,  194  Fed.  664  (4th  Cir.) ; 
McWhorter  v.  United  States ,  193  F.  2d  982  (5th  Cir.); 
United  States  v.  Goldstein,  168  F.  2d  666  (2d  Cir.) ;  United 
States  v.  Remington,  191  F.  2d  246,  249  (2d  Cir.),  cert.  den. 
343  U.  S.  907 ;  United  States  v.  Neff ,  212  F.  2d  297,  306-308 
(3d  Cir.). 

In  the  present  case,  the  trial  court  refused  to  give  the 
standard  perjury  instructions,  requested  by  appellant  (A. 
54-5).  Moreover,  the  trial  court  instructed  the  jury  that  it 
could  convict  on  circumstantial  evidence  alone  (A.  2188). 
Finally,  if  there  is  any  evidence  in  support  of  the  verdict, 
it  is  nothing  but  circumstantial. 

Although  this  case  was  not  brought  under  the  perjury 
statute,  the  issue  'which  had  to  be  proved,  and  which  the 
government  sought  to  prove,  was  that  the  appellant  had 
sworn  falsely  under  oath  when  he  executed  the  §  9(h)  affi¬ 
davit.  This  alleged  false  swearing  was  perjury.  18  U.  S.  C., 
sec.  1621. 

The  question  then  is  whether  the  perjury  rules  of  evi¬ 
dence  apply  only  in  a  prosecution  under  the  perjury  statute 
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or  whether  they  also  apply  in  other  criminal  cases  in  which 
the  issue  is  whether  perjury  was  committed.  On  prin¬ 
ciple  and  under  the  authorities  the  question  must  be  an¬ 
swered  in  the  affirmative. 

The  special  rules  relating  to  the  proof  of  perjury  had 
their  origin  in  the  ecclesiastical  courts.  7  Wigmore  on  Evi¬ 
dence  (3d  ed.,  1940)  sec.  2032;  United  States  v.  Robinson , 
259  Fed.  6S5,  694  (S.  D.  N.  Y.).  Unquestionably  they  re¬ 
flect  the  special  religious  or  supernatural  significance  which 
has  attached  since  primitive  times  to  the  ceremony  of  oath¬ 
taking  and  to  the  importance  of  keeping  an  oath.40  Accord¬ 
ingly,  the  doctrine  evolved  that  any  man’s  oath  is  as  good 
as  another's,  and  perjury  cannot  be  proved  by  oath  against 
oath.  Wigmore,  loc.  cit. 

The  perjury  rule  has  survived  into  modern  times  be¬ 
cause  experience  has  demonstrated  that  it  conforms  to  the 
needs  of  modern  society.  It  is  a  necessary  protection 
against  spiteful  and  unfounded  prosecutions  ( United 
States  v.  Nessanbaum,  205  F.  2d  93,  95  (3d  Cir.),  and  ‘ 4  im¬ 
plicit  in  its  evolution  and  continued  vitality  has  been  the 
fear  that  innocent  witnesses  might  be  unduly  harassed  or 
convicted  in  perjury  prosecutions  if  a  less  stringent  rule 
were  adopted.”  Weiler  v.  United  States ,  323  U.  S.  606,  609. 

In  the  present  case  the  issue  was  whether  appellant  had 
made  a  false  sworn  statement.  The  case  therefore  is  with¬ 
in  the  historic  rationale  of  the  perjury  rule,  which  was 
based  on  the  special  quality  of  an  oath.  The  case  is  like¬ 
wise  within  the  modern  rationalization  since  the  danger  of 
harassment  or  conviction  of  the  innocent  on  unreliable  tes¬ 
timony  is  the  same  as  if  the  case  had  been  brought  under 
the  perjury  statute.  This  fact  is  vividly  demonstrated  by 
the  quality  of  the  government’s  witnesses — professional 

40  Cf.  the  Ninth  Commandment  and  Psalms  xxiv :  “Who  shall 
ascend  unto  the  Mountain  of  the  Lord  ?  And  who  shall  stand  in  His 
holy  place  ?  He  that  hath  clean  hands,  and  a  pure  heart ;  Who  hath 
not  taken  My  name  in  vain,  And  hath  not  sworn  deceitfully.” 


109 


informers  in  the  pay  of  the  prosecution  whose  lack  of  re¬ 
spect  for  the  truth  and  penchant  for  making  unfounded 
accusations  are  shown  in  this  record  and  elsewhere  (see 
Supplement  I  hereto). 

As  to  precedents,  Hammer  v.  United  States ,  271  U.  S. 
260  establishes  that  the  perjury  rules  of  evidence  apply 
whenever  false  swearing  is  an  issue  in  the  case  and  not 
merely  in  perjury  prosecutions.  Hammer  held  that  the  per¬ 
jury  rules  governed  proof  of  the  false  statement  in  prose¬ 
cutions  for  subornation  of  perjury.41  The  court  stated  (at 
629): 

“The  rule  that  the  uncorroborated  testimony  of  one 
witness  is  not  enough  to  establish  falsity  applies  in 
subornation  as  well  as  in  perjury  cases.  #  *  *  Falsity 
is  as  essential  in  one  as  in  the  other.  It  is  the  corpus 
delicti  in  both.” 

So  in  the  present  case,  the  falsity  of  the  sworn  statement 
was  “as  essential”  as  in  a  perjury  prosecution,  and  the 
falsity  was  as  much  the  corpus  delicti. 

Other  cases  bear  out  the  principle  of  Hammer,  that  it  is 
not  the  form  of  the  action  which  calls  the  perjury  rules  into 
play,  but  whether  false  swearing  is  the  matter  to  be  proved. 
Thus  the  perjury  rules  must  be  applied  even  in  civil  cases 
where  the  issue  is  whether  a  person  swore  falsely — the 
typical  case  being  an  action  for  slander  in  which  the  defend¬ 
ant  seeks  to  justify  as  true  his  statement  that  the  plaintiff 
committed  perjury.  Woodbeck  v.  Keller ,  6  Cow.  (N.  Y.) 
118;  Clark  v.  Dibble,  16  Wend.  (N.  Y.)  601;  Spruil  v. 
Cooper,  16  Ala.  791;  Laughran  v.  Kelly,  8  Cush.  (62  Mass.) 

41  Where  the  charge  is  soliciting  the  commission  of  perjury,  the 
offense  is  complete  without  the  taking  of  an  oath.  Since  the  theory 
of  oath  against  oath  is  therefor  not  involved,  it  has  been  held  that 
the  perjury  rules  do  not  apply.  Culwell  v.  United  States,  194  F.  2d 
808  (5th  Cir.). 
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199,  202;  Coulter  v.  Stuart ,  2  Yerg.  (Tenn.)  225.42  So  in 
Woodbeck  v.  Keller ,  the  court  stated  (at  119-120) : 

“  *  *  *  where,  in  an  action  of  slander,  a  defendant 
justifies  a  charge  of  perjury,  one  witness  is  not  suf¬ 
ficient  to  prove  the  truth  of  the  charge,  and  sustain 
the  justification.  *  *  *  Upon  an  indictment,  the  rule  is 
well  established  and  undisputed  *  *  *  and  no  ground 
of  distinction  is  perceived,  between  the  two  cases. 
*  *  *  And  if,  in  [a  criminal  prosecution  for  perjury] 
the  oath  of  the  defendant  is  to  be  considered  equiva¬ 
lent  to  the  oath  of  a  witness,  why  should  not  a  like 
effect  be  given  to  it  in  a  civil  prosecution!” 

Todorow  v.  United  States ,  173  F.  2d  439  (9th  Cir.),  cert, 
den.  337  U.  S.  925,  is  not  to  the  contrary.  There  the  court 
stated  in  a  prosecution  under  the  false-statement  act, 
‘‘There  is  no  sound  reason  for  invoking  the  perjury  rule 
here.”  In  Todorow ,  the  charge  was  that  the  defendants 
had  caused  one  Taylor  to  make  false  statements  to  a  gov¬ 
ernment  agency.  It  does  not  appear  that  Taylor’s  state¬ 
ments  were  under  oath.  Moreover,  the  falsity  of  Taylor’s 
statement  was  not  disputed,  and  the  only  question  in  issue 
was  whether  the  defendants  had  induced  the  statements. 
As  the  court  stated  (at  4434) : 

“We  are  not  called  upon  to  sustain  a  finding  that 
statements  were  false  on  the  sole  basis  of  ‘an  oath 
against  an  oath.’  It  was  not  disputed  that  Taylor 
made  false  representations  in  his  application.” 

In  Todorow ,  therefore,  the  court  was  merely  applying  the 
familiar  rule  that  the  perjury  rules  apply  only  to  proof  of 
the  falsity  of  the  statement,  and  not  to  proof  of  other  mat¬ 
ters,  such  as  whether  the  statement  was  in  fact  made  or 
induced. 


42  But  though  the  direct-evidence,  two-witness  rule  applies  even  in 
such  civil  cases,  the  one  seeking  to  prove  the  falsity  need  not  meet 
the  criminal  standard  of  establishing  his  case  beyond  a  reasonable 
doubt.  Spruil  v.  Cooper ,  supra. 
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E.  The  Instruction  on  Informers. 

All  seven  of  the  government  witnesses  were  apostate 
Communists  and  they  were  paid  special  fees  as  “experts” 
for  their  testimony  in  this  case  (A.  269,  593-5,  1729).  In 
addition,  three  of  them  were  regular  employees  of  the 
Department  of  Justice  their  duties  consisting  in  “con¬ 
sulting”  in  cases  involving  Communism  (A.  584-7,  1005, 
1011-4, 1337-44).  Harper  had  been  in  the  Communist  Party 
for  nine  years  as  a  paid  spy  for  the  FBI,  his  pay  totalling 
$16,000  (A.  1496, 1523, 1537-8).  Hladun,  Budenz  and  Gitlow 
made  substantial  sums  writing  and  lecturing  on  the  subject 
of  Communism,  Budenz ’s  total  receipts  over  a  period  of 
nine  years  for  writing,  lecturing  and  testifying  totaling 
almost  $100,000  (A.  228-36,  587-90,  1723-30).  ‘ 

The  trial  court  refused  to  instruct  the  jury  that  the  tes¬ 
timony  of  witnesses  who  were  in  the  employ  of  the  Depart¬ 
ment  of  Justice  or  who  were  paid  directly  for  their  testi¬ 
mony  “must  be  examined  with  greater  scrutiny  and  care 
than  the  testimony  of  an  ordinary  witness”  (A.  56). 

It  is  elementary  that  the  testimony  of  the  hired  spy 
or  informer  should  be  received  and  employed  with  great 
caution.  “  [W]hen  the  amount  of  his  pay  depends  upon  the 
extent  of  his  employment,  and  the  extent  of  his  employ¬ 
ment  depends  upon  the  discoveries  he  is  able  to  make,  then 
that  man  becomes  a  dangerous  instrument.”  Sopwith  v. 
Sopwith,  4  Sw.  &  Tr.  243,  247, 164  Eng.  Repr.  1509.  See  also 
2  May,  Constitutional  History  of  England  (1863)  275-279. 
Even  where  a  case  is  tried  to  the  court  without  a  jury,  the 
testimony  of  such  witnesses,  “like  that  of  all  questionable 
witnesses,  should  not  only  be  most  carefully  scrutinized, 
but  received  with  great  caution  and  reserve.”  Allen  v. 
yillen,  52  App.  D.  C.  228,  231,  285  Fed.  962;  District  of 
Columbia  v.  Clawans,  300  U.  S.  617,  630;  Moller  v.  M oiler , 
115  N.  Y.  466,  22  N.  E.  169 ;  People  v.  Loris ,  131  App.  Div. 
127,  115  N.  Y.  S.  236.  The  character  of  the  informers  in 
this  case  (see  Supplement  I  hereto)  and  elsewhere  amply 
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justifies  this  skepticism.  See  Donner,  The  Informer  (1954) 
178  Nation  298. 

When  this  case  went  to  the  jury  appellant  w^as  entitled 
of  right  to  have  the  requested  cautionary  instruction  given. 
Fletcher  v.  United  States ,  81  App.  D.  C.  306,  158  F.  2d  321; 
McGinnis s  v.  United  States ,  256  Fed.  621  (2d  Cir.).  See 
also  Kelli /  v.  United  States ,  90  App.  D.  C.  125,  194  F.  2d 
150;  Gassenheimer  v.  United  States ,  26  App.  D.  C.  432. 
Here,  as  in  Fletcher  and  McGinniss,  the  entire  case  against 
appellant  depended  upon  the  testimony  of  professional  hired 
informers.43  And  the  need  for  a  cautionary  instruction 
was  even  greater  here  than  it  was  in  Fletcher  and  McGin¬ 
niss.  The  witnesses  here  gave  largely  opinion  testimony. 
Such  testimony  is,  of  course,  more  readily  falsified  than 
factual  testimony  since  it  is  less  susceptible  to  cross-exam¬ 
ination  and  rebuttal.  Moreover,  public  opinion  currently 
tends  to  assign  to  the  political  informer  an  undeservedly 
high  veracity  count.44 

43  Hence  the  case  is  unlike  United  States  v.  Dennis,  2  Cir.,  183  F. 
(2d)  201,  aff’d  341  U.  S.  494,  and  Richardson  v.  United  States, 

- App.  D.  C. - ,  208  F.  2d  41,  Cert.  den.  347  U.  S.  1018,  where 

there  was  documentary  corroboration. 

1  44  Curiously  enough,  the  political  informant,  spy  or  agent  pro¬ 

vocateur  is  not  now  regarded  with  the  same  opprobrium  as  his 
brother  who  participates  in  other  types  of  crime.  Public  opinion  being 
what  it  is,  his  credibility  is  at  a  premium.  His  veracity  count  exceeds 
that  of  his  more  orthodox  and  less  eccentric  fellows.  He  may  admit 
to  all  kinds  of  past  knavery  and  mendacity  but  the  greater  his  self¬ 
debasement  the  greater  his  claim  to  belief.  That  he  now  acts  from 
patriotic  motives  is  conclusively  presumed.”  Donnelly,  Judicial  Con¬ 
trol  of  Informants,  Spies,  Stool  Pigeons,  And  Agents  Provocateurs 
(1951)  60  Yale  L.  J.  1091,  1126. 

See  also  Chafee,  Spies  Into  Heroes,  174  Nation  618  (1952); 
Golat,  The  Informer:  His  Role  in  The  Breakdown  of  The  Govern¬ 
ment  (1954)  77  N.  J.  L.  #37,  p.  1. 
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V.  The  indictment  was  insufficient. 

A.  The  Failure  to  Allege  Materiality. 

It  is  an  essential  ingredient  of  an  offense  under  Section 
1001  that  the  alleged  false  statement  be  material.  Holland 
v.  United  States,  200  F.  2d  678  (5th  Cir.),  cert.  den.  345 
U.  S.  964;  United  States  v.  Valenti,  207  F.  2d  242  (3rd  Cir.) ; 
Cohen  v.  United  States,  178  F.  2d  588  (6th  Cir.) ;  Todorow 
v.  United  States,  173  F.  2d  439  (9th  Cir.) ;  United  States  v. 
Barra,  149  F.  2d  489  (2nd  Cir.) ;  Sanchez  v.  United  States, 
134  F.  2d  279  (1st  Cir.),  cert.  den.  319  U.  S.  768;  Terry  v. 
United  States,  131  F.  2d  40  (9th  Cir.);  United  States  v. 
Presser,  99  F.  2d  819  (2nd  Cir.) ;  United  States  v,  Mellon, 
96  F.  2d  462  (2nd  Cir.) ;  United  States  v.  White,  69  F.  Supp. 
562  (D.  C.  Cal.) ;  United  States  v.  Crittenden,  24  F.  Supp. 
84  (D.  C.  N.  Y.).  Accordingly  it  is  necessary  that  the  in¬ 
dictment  allege  either  materiality  or  facts  showing  mate¬ 
riality.  Holland  v.  United  States,  supra .  See  also  Harris 
v,  United  States,  104  F.  2d  41  (8th  Cir.). 

The  present  indictment  neither  alleges  that  the  state¬ 
ments  were  material  not  does  it  state  facts  to  show  their 
materiality.  All  it  contains  is  an  allegation  that  the  state¬ 
ments  were  made  in  a  matter  “ within  the  jurisdiction’ ’  of 
the  Board.  This  allegation  is  obviously  insufficient.  The 
statute  requires  both  that  the  statements  be  within  the 
jurisdiction  of  the  agency  and  that  they  be  material  and  the 
concepts  of  materiality  and  jurisdiction  are  different.  In 
Holland  there  was  an  allegation  that  the  statements  were 
“within  the  jurisdiction”  of  the  agency  but  the  indictment 
was  nevertheless  held  invalid,  after  a  conviction  thereon, 
because  it  omitted  to  state  also  that  they  were  material 
or  how  they  were  material. 

Since  the  indictment  does  not  allege  materiality  or  facts 
showing  materiality  it  is  fatally  defective. 
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B.  The  Third  Count  Was  Insufficient. 

1  (1)  The  Failure  to  Allege  Scienter :  Section  1001,  by 
its  terms,  applies  only  where  a  false  statement  is  filed  with 
knowledge  of  its  falsity.  See  also  American  Communica¬ 
tions  Association  v.  Douds,  339  U.  S.  at  413;  Morissette  v. 
United  States,  342  U.  S.  246. 

1  Accordingly,  an  indictment  must  allege  such  knowledge. 
The  third  count  charges  that  the  appellant  knew  that  he 
“did  then  and  there  support  an  organization,  namely  the 
Communist  Party,  which  said  Party  taught  the  overthrow 
of  the  United  States  Government  by  force.’ ’  This  is  an 
allegation  of  knowing  support  of  the  Communist  Party, 
but  it  is  not  an  allegation  that  the  appellant  knew  that  the 
Communist  Party  taught  the  overthrow  of  the  United 
States  Government  by  force.  Accordingly,  the  indictment 
is  defective  because  it  fails  to  alleged  a  required  scienter. 

We  have  already  shown  that  this  defect  in  the  indict¬ 
ment  was  magnified  in  the  court’s  instructions  (see  supra, 
pp.  102-3). 

(2)  The  Failue  to  Limit  Support  to  “Noxious  Ideol¬ 
ogy”:  In  Douds  the  word  “support”  in  §9(h)  was  held 
constitutional  because  it  was  construed  to  apply  only  to 
support  of  forcible  overthrow  of  the  Government  (see 
supra ,  pp.  100-2). 

Since  this  construction  was  given  to  save  the  statute 
from  unconstitutionality,  it  is  an  essential  ingredient  of  an 
offense  under  the  statute  and  must  be  pleaded  in  the  indict¬ 
ment.  United  States  v.  Five  Gambling  Devices,  346  U.  S. 
441 ;  Screws  v.  United  States,  325  U.  S.  91 ;  Potter  v.  United 
States,  155  U.  S.  438;  United  States  v.  Hess,  124  U.  S.  483; 
United  States  v.  Cruikshank,  92  U.  S.  542,  at  557-8;  United 
States  v.  Britton,  107  U.  S.  665. 

Accordingly,  the  indictment  herein  is  defective  because 
it  does  not  allege  support  of  forcible  overthrow,  but  instead  * 
alleges  support  of  the  Communist  Party  without  limitation. 
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(3)  Vagueness :  The  indictment  alleges  that  appellant 
‘ 4 supported”  the  Communist  Party  but  in  no  way  defines 
what  was  considered  support  nor  does  it  set  out  the  acts 
which  constituted  such  support 

‘ 4 Support’ ’  standing  alone,  is  no  more  precise  than 
“sympathize”,  held  vague  in  United  States  v.  Lattimore, 
supra . 

Accordingly,  the  third  count  is  invalid. 

We  have  already  seen  that  this  vagueness  was  magni¬ 
fied  by  the  court’s  instructions  to  the  jury.  Supra,  pp.  104-6. 


CONCLUSION 

The  judgment  below  should  be  reversed  with 
instructions  that  a  judgment  of  acquittal  should  be 
entered  below. 

Harold  I.  Cammer, 

9  East  40th  Street, 

New  York  16,  New  York; 

Joseph  Forer, 

David  Rein, 

711  Fourteenth  Street,  N.  W., 
Washington,  D.  C., 

Attorneys  for  Appellant . 

Vern  Countryman, 

New  Haven,  Connecticut, 
of  Counsel . 
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SUPPLEMENT  I 

Additional  Matters  Relating  to  the 
Prosecution's  Witnesses 

Hladun:  Hladun  left  the  Communist  Party  in  1933  (A. 
173).  Three  years  later  he  wrote  a  series  of  11  articles  for 
the  Winnipeg  Free  Press  entitled  “I  Was  a  Communist  Agi¬ 
tator’ \  The  articles  purported  to  be  a  “frank  and  startling 
disclosure”  of  his  own  experiences  in  the  Communist  Party 
in  Canada  and  in  Moscow  (A.  335-6,  348,  356).  In  numerous 
respects  the  articles  contradicted  his  testimony  at  the  trial 
concerning  these  same  experiences  (A.  337-57).  Confronted 
with  these  inconsistencies,  he  said  he  was  being  “assassi¬ 
nated”  (A.  332)  and  that  his  memory  of  these  events  was 
“fresher”  and  “better”  at  the  time  of  the  trial  than  it 
had  been  in  1936  (A.  336).  Finally,  he  repudiated  the 
articles  as  “fictitious”  and  “not  true”  (A.  339,  341,  343-6, 
348)  saying  that,  despite  their  caption,  he  had  written  them 
“as  the  fiction  writers  in  the  United  States  write  a  story 
on  cavalry  and  Indians,  which  bears  but  a  semblance  to  the 
true  historical  facts ;  and  yet  it  is  quite  all  right,  it  is  good 
reading  material  or  good  movie  material”  (A.  347).  Asked 
why  he  had  represented  fiction  as  truth  to  the  Canadian 
public,  he  replied  “And  why  not?”  (A.  356). 

Hladun  has  not  stopped  misrepresenting  to  the  Canadian 
public.  He  continued  as  a  member  and  employee  of  the 
Communist  Party  for  two  years  after  his  return  from 
Moscow  (A.  240, 357).  Yet  in  the  preface  to  a  recent  polemic 
by  Hladun  against  Lester  Pearson,  Canada’s  Minister 
of  Foreign  Affairs,  Hladun  is  described  as  one  who  “upon 
his  return  to  Canada  renounced  his  association  with  the 
Communists  and  has  been  a  most  determined  opponent  ever 
since”  (A.  357-8). 

Hladun  was  caught  in  several  lies  on  the  stand.  He 
first  testified  on  cross  that  he  had  not  conferred  with  the 
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prosecutor  during  that  day’s  luncheon  recess  and  that  he 
had  stood  in  line  to  eat  in  the  Court-house  cafeteria 
(A.  401).  On  the  prosecutor’s  redirect  immediately  fol¬ 
lowing,  he  changed  his  testimony  in  response  to  leading 
questions  to  admit  that  he  had  spent  the  luncheon  recess 
in  the  prosecutor’s  office  and  had  not  been  in  the  cafeteria 
at  all  (A.  405-6,  410-3). 

Testifying  on  Thursday,  February  25th,  Hladun  denied 
that  he  was  acquainted  with  fellow  informers  Gitlow,  Zack 
and  Johnson  (A.  259).  Gitlow  testified  that  only  two  days 
earlier,  on  February  23,  Hladun  had  met  and  conferred  with 
Zack,  Johnson  and  himself  in  preparation  for  the  trial  and 
that  they  were  in  intimate  association  with  each  other  dur¬ 
ing  the  trial  (A.  595-9). 

Hladun  identified  The  History  of  the  Communist  Party 
of  the  Soviet  Union  as  a  work  he  had  studied  in  the  Russian 
text  in  Moscow  in  1930-1  (A.  222,  408).  However,  this  work 
was  not  published  in  Russian  or  in  any  other  language 
until  1938,  and  it  could  not  have  been  in  existence  in  1931 
since  it  described  events  occurring  as  late  as  1937  (A.  298- 
302,  305-11,  405). 

Hladun  had  volunteered  to  come  to  Washington  to 
testify  in  this  case  anxious  to  show  “I  was  worth  my  salt” 
and  had  something  “to  offer”  (A.  261,  268). 

Gitlow :  Gitlow,  an  employee  of  the  Department  of  Jus¬ 
tice,  gave  “expert”  testimony  to  the  effect  that  the  appel¬ 
lant’s  reference  to  the  Taft-Hartley  Law  as  a  “slave  labor 
law”  was  a  mark  of  membership  in  the  Communist  Party 
(A.  563,  567). 

Gitlow  has  also  testified  that  “ministers  who  carried 
out  the  instructions  of  the  Communist  Party  or  collabo¬ 
rated  "with  it”  included  Rabbi  Stephen  S.  Wise,  President 
of  the  World  Jewish  Congress,  Rabbi  Judah  L.  Magnus, 
Rabbi  of  the  Temple  of  Jerusalem  and  President  of  Jeru- 
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salem  University,  Reverend  John  Haynes  Holmes,  Minister 
Emeritus  of  the  Community  Church  in  New  York,  Reverend 
Tucker  B.  Smith,  Reverend  Irwin  St.  John  Tucker,  Rever¬ 
end  William  B.  Spofford,  Reverend  Sidney  Strong  of  the 
Protestant  clergy,  and  other  eminent  clergymen  (A.  580-2). 
He  has  also  asserted  that  Columbia  University  (under  the 
presidency  of  Dwight  D.  Eisenhower)  had  87  professors, 
and  Yale  University  35,  connected  with  Communist 
“fronts”  (A.  582-4). 

After  Gitlow’s  expulsion  from  the  Communist  Party  he 
became  editor  of  a  publication  which  was  barred  from  the 
mails  because  of  its  seditious  character.  Gitlow  v.  Kiely, 
44  F.  2d  227  (S.  D.  N.  Y.)  (A.  630-5). 

!  Johnson :  Johnson,  a  prolific  witness  for  the  Depart¬ 
ment  of  Justice  (A.  964, 1010-3),  admitted  he  has  lied  under 
oath  in  cases  in  which  he  has  testified  as  a  government  wit¬ 
ness  in  order  to  keep  commitments  to  the  FBI.  He  testified 
that  in  order  to  keep  such  commitments  he  would  lie  under 
oath  “a  thousand  times’ 7  (A.  1027). 

Rulings  below  prevented  the  appellant  from  developing 
that  Johnson  had  testified  at  the  Bridges  perjury  trial  that 
Bridges  was  at  a  1936  Communist  Party  convention  in 
New  York,  but  that  ‘‘it  was  established,  apparently  beyond 
controversy,  that  at  the  very  time  the  1936  convention  was 
being  held,  Bridges  was  in  Stockton,  California,  making  a 
speech  at  a  union  meeting.’ 7  Bridges  v.  United  States,  199 
F.  2d  811,  841  (9th  Cir.)  (A.  1455,  2052-3). 

1  In  his  frequent  appearances  before  various  congressional 
committees,  Johnson  has  expressed  expert  opinions  on  the 
following  subjects:  that  the  CIO  “was  a  Communist  move¬ 
ment  because  it  was  really  initiated  and  directed  by  the 
Communist  Party”  (A.  982-4);  that  A.  Philip  Randolph 
“really  carried  the  ball  for  the  Communists”  (A.  982)  and 
that  Langston  Hughes,  among  others,  was  a  member  of  the 
Communist  Party  (A.  960-1). 
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On  direct  examination  Johnson  testified  that  in  his  opin¬ 
ion  one  who  “broke”  with  the  Party  would  not  be  allowed 
to  speak  at  a  May  Day  celebration  and  would  be  denounced, 
not  “favorably”  mentioned,  in  the  Daily  Worker  (A.  816, 
822-4,  826-7).  He  described  the  results  of  a  break  as  fol¬ 
lows  (A.  817-20) : 

“When  a  Communist,  and  particularly  a  leader  in 
the  Communist  Party  *  *  *  abandons  and  renounces 
Communism  *  *  •  he  is  expelled  *  •  *  Party  mem¬ 
bers  were  warned  not  to  associate  or  have  anything 
to  do  with  (him)  #  *  *  They  called  him  a  turn-coat, 
a  renegade,  an  enemy  of  labor,  a  stool  pigeon,  a  rat 
and  similar  names.  Moreover,  they  went  to  work  on 
him  *  *  #  to  drive  him  out  of  (his  union)  •  •  * 
fraternal  *  *  *  and  community  organizations. 

“And  they  went  beyond  that.  They  organized  the 
neighbors  in  the  neighborhood  in  which  he  lived  not 
to  associate  with  him  or  to  have  anything  to  do  with 
him,  and  if  he  was  seen  walking  down  the  street,  they 
were  to  shout:  There  goes  a  rat;  there  goes  a  spy; 
there  goes  a  stool  pigeon;  there  goes  an  enemy  of 
labor. 

“They  would  write  nasty  slogans  on  the  door  of 
his  apartment,  in  which  they  would  call  him  a  rat, 
a  stool  pigeon,  a  spy,  a  turn-coat,  a  renegade  *  *  * 
“The  party  orders  its  members  to  organize  even  the 
children  in  the  neighborhood  •  #  #  not  to  play  wfith 
his  children. 

“And  when  he  walks  down  the  street,  the  Commu¬ 
nists  walk  behind  him  and  shout,  loud  enough  for  all 
to  hear,  that  there  goes  the  spy,  and  there  goes  the 
stool  pigeon”,  etc. 

In  striking  contrast  to  this  horrifying  description  of  the 
alleged  practice,  was  Johnson’s  recital  of  his  own  experi¬ 
ences  on  leaving  the  Communist  Party.  Johnson  was  a 
leader  in  the  Communist  Party  from  1933-40,  at  which 
time  “I  was  expelled  from  the  Communist  Party  because 
I  would  no  longer  accept  Communist  Party  discipline.  I 
ceased  to  be  a  professional  revolutionist.  I  refused  to 
carry  out  decisions  of  the  Communist  Party,  and  I  de- 
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nounced  the  Communist  Party,  and  I  opposed  the  Commu¬ 
nist  Party  members  in  the  union  I  belonged  to”  (A.  829). 
His  expulsion  was  announced  in  the  Daily  Worker  on 
August  16,  1940  (GX  19;  A.  829). 

'  Johnson  thereupon  obtained  employment  as  an  FBI 
undercover  spy  for  pay  (A.  1009-10,  1078)  and  “I  con¬ 
tinued  contact  with  the  Party  through  a  number  of  its 
organizations  up  until  the  time  I  went  to  the  Navy  in 
February,  1944”  (A.  824).  He  attended  “Communist  street 
front  meetings  and  meetings  organized  by  Communist  Front 
groups”  and  “some  of  the  meetings  of  the  Communist 
Party  in  Harlem  *  #  *  and  at  meetings  in  the  Golden  Gate 
ballroom  *  *  *  at  which  we  spoke  together,  along  with 
Ben  Davis  and  J.  W.  Ford  and  others”  (A.  1009,  1077-8). 
“I  spoke  at  those  meetings  through  1942  and  1943,  up  until 
I  went  into  the  service  in  1944”  (A.  1009).  At  the  same 
time  he  obtained  employment  as  President  and  General 
Manager  of  a  labor  union  (A.  1009, 1078).  He  did  not  testify 
to  any  other  consequences  of  his  “break.” 

;  For  other  instances  of  Johnson’s  miraculous  memory 
and  his  skill  at  violent  distortion  see  A.  919-20,  927-8,  933-4, 
1003  and  Cf .  734-5,  896-7  with  905,  917-8,  923-6,  988-92 ;  889 
with  906-13;  706-7,  726,  840-3  -with  936-60,  692-5  with  974-84; 
1074-5  with  1083-6. 

Since  the  trial,  the  Department  of  Justice  has  been 
requested  by  the  Chairman  of  the  International  Organi¬ 
zations  Employees  Loyalty  Board  to  investigate  Johnson’s 
testimony  before  it  in  the  case  of  Dr.  Ralph  J.  Bunche  for 
possible  perjury.  This  requested  investigation  is  under 
way.  Alsops,  Matter  of  Fact,  New  York  Herald  Tribune, 
July  2,  1954,  Washington  Post  and  Times-Herald,  July  11, 
1954.  On  July  1,  1954,  the  Department  terminated  John¬ 
son’s  employment  and  has  discontinued  the  use  of  his  serv¬ 
ices  as  a  witness.  New  York  Journal- American,  July  6, 
1954. 
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Harper :  Harper,  while  an  FBI  spy,  recruited  his 
friends  as  members  for  the  Party  and  then  informed  on 
them  to  the  FBI,  even  though  they  had  joined  the  Party 
“because  I  belonged  to  it”  in  order  to  fight  racial  discrimi¬ 
nation  and  for  job  security,  but  not  to  overthrow  the  gov¬ 
ernment  (A.  1536-7).  Among  those  thus  victimized  was  a 
veteran  whose  wife  had  stayed  with  Harper’s  family  while 
her  husband  was  overseas  (A.  1535-7).  After  recruiting 
his  friends  Harper  would  invite  them  to  his  home  for  card 
playing  and  socializing.  The  place  had  been  wired  by  the 
FBI  to  record  the  conversations  (A.  1534-5).  For  such 
activity  he  received  $16,000  from  the  FBI,  while  at  the 
same  time  receiving  a  salary  from  the  Communist  Party 
(A.  1537-8). 

Testifying  as  an  expert,  Harper  once  described  the  Com¬ 
munist  Manifesto  as  something  “about  the  organization  of 
a  labor,  a  labor  organization,  how  it  started  and  so  forth” 
(A.  1557-8).  He  identified  the  preamble  to  the  AFL  con¬ 
stitution  as  a  passage  from  the  Communist  Manifesto 
(A.  1559-60). 

Budenz:  Budenz  has  made  accusations  that  many 
prominent  persons,  including  General  Marshall,  Robert 
Maynard  Hutchins,  Einstein,  Thomas  Mann,  Adam  Clayton 
Powell,  Charles  Poletti,  Mrs.  Roosevelt,  Rabbi  De  Sola 
Poole  and  Wendell  Willkie,  have  been  “influenced”  or  used 
by  Communists  (A.  1682-9).  He  inspired  Senator  Mc¬ 
Carthy’s  original  inquiry  into  the  Army  by  his  charge  that 
the  Major  General  in  charge  of  Intelligence  had  approved 
the  circulation  of  Communist  propaganda  (A.  1698-9). 

As  we  have  shown,  the  defense  was  precluded  from 
showing  at  the  trial  that  Budenz  had  a  reputation  as  a 
perjurer  and  as  an  unreliable  witness  who  has,  in  the  words 
of  Joseph  Alsop,  a  “remarkable  built-in  pickup,  a  faculty 


122 


for  recalling  today  what  was  not  recalled  last  year’’45 
(A.  1817-8).  Senator  Chavez  has  said  on  the  Senate  floor 
that  “this  man  Budenz,  so  swiftly  elevated  to  the  level  of 
the  infallible  authority  on  Communism  and  Communists, 
can  pass  no  test  of  credibility  #  #  #  As  a  private  citizen  and 
as  a  public  witness,  this  man  has  impeached  and  exposed 
himself  as  a  devious,  conspiratorial,  warped  personality 
who  uses  words  and  information  as  instruments  of  propa¬ 
ganda,  and  not  for  their  intrinsic  truth.  Budenz  is  con¬ 
stitutionally  unable  to  give  a  straight  answer,  justifying  his 
foul  means  by  the  perverted  ends  he  seeks.  I  do  not  think 
he  knows  truth  from  falsehood  any  more”  (A.  2042-3). 

i  45  The  Alsops  had  further  written  as  follows  (A.  1816-8) : 

“Not  one  word  was  said  about  the  veracity  of  Vincent’s 
sole  accuser,  the  professional  ex-Communist,  Louis  Budenz. 
Yet  as  a  witness  before  the  Ty dings  committee,  and  as  the  pet 
witness  of  the  McCarran  subcommittee,  Budenz  has  literally 
charged  several  scores  of  other  Americans  besides  Vincent 
with  being  Communist  party  members.  And  surely  this  mass 
production  of  charges  of  treason  to  the  United  States  is  no 
light  matter. 

"‘Furthermore,  even  before  the  Vincent  case,  it  was  pretty 
hard  to  take  Louis  Budenz  at  his  own  valuation,  as  one  of  the 
‘most  truthful  people  in  the  world.’  *  *  * 

“With  Vincent’s  appearance  before  the  McCarran  subcom¬ 
mittee,  all  the  testimony  is  now  in:  and  the  disproof  of 
Bttdenz’s  first  checkable  statement  stands  absolutely  unim¬ 
paired.  Under  the  circumstances,  Louis  Budenz  would  seem 
to  be  the  man  to  investigate.  *  *  *  ” 
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SUPPLEMENT  II 

Affidavit  of  Dr.  Marie  Jahoda  Submitted 
in  Connection  With  Defendant’s  Motion 
Contesting  Composition  of  Grand  Jury 
Because  of  Presence  of  Government 
Employees  Thereon 

State  of  New  York 
County  of  New  York 

I,  Marie  Jahoda,  being  duly  sworn,  do  depose  and  state 
that: 

1.  I  reside  at  12  Fifth  Avenue,  New  York  11,  New  York. 
I  am  a  citizen  of  the  United  States  by  naturalization  in  the 
Southern  District  of  New  York  in  September  1950. 

2.  I  am  a  social  psychologist  by  profession  and  occupa¬ 
tion.  At  the  present  time  I  am  Associate  Professor  of 
Social  Psychology  at  the  Graduate  School  of  Arts  and 
Sciences  at  New  York  University  and  Associate  Director 
of  the  Research  Center  for  Human  Relations  at  the  same 
school. 

3.  At  the  University  of  Vienna  in  1932,  I  was  awarded 
the  Ph.  D.  in  psychology  with  emphasis  upon  social 
psychology.  After  I  had  obtained  my  degree,  I  was  first 
Assistant  Director  and  then  Director  of  a  Research  Insti¬ 
tute  of  the  University  of  Vienna  concerned  entirely  with 
social  psychological  research.  In  1937  I  left  Austria  for 
England  where  I  was  awarded  a  research  fellowship  by 
Cambridge  University  to  undertake  social  psychological 
studies  in  that  country.  Soon  after  the  outbreak  of  the 
war,  the  Ministry  of  Information  in  London  employed  me 
as  member  of  a  team  of  social  scientists  concerned  with 
studies  of  home  morale.  From  1944  to  1945,  I  was  em¬ 
ployed  by  a  private  industrial  concern  in  London  in  order 
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to  set  up  a  research  department  of  labor  management  rela¬ 
tions. 

In  1945  I  immigrated  to  the  United  States.  My  first 
employment  here  was  with  the  Scientific  Department  of  the 
American  Jewish  Committee,  where  I  conducted  studies  on 
group  relations.  In  1948  I  left  this  position  to  take  up  a 
year’s  employment  at  the  Bureau  of  Applied  Social 
Research  of  Columbia  University  as  indicated  above. 

'  4.  I  am  the  author  of  numerous  articles  and  a  few  books 
in  the  field  of  social  psychology.  In  1933  I  published  a  book 
on  a  study  concerning  the  social  and  psychological  effects 
of  unemployment  on  a  group  of  Austrian  workers.  Some 
of  my  British  studies  were  published  in  the  British  Journal 
of  Psychology  and  the  British  Sociological  Review.  Among 
others,  a  study  on  the  impact  of  factory  life  on  personality 
formation,  a  study  of  incentives  to  work,  etc.  I  have  pub¬ 
lished  a  book  on  anti-semitism  and  emotional  disorders,  and 
a  two-volume  text  on  research  methods  in  social  psychology. 

5.  Social  psychology  is  a  study  of  the  interaction  be¬ 
tween  social  factors  and  the  behavior  of  special  groups  of 
men.  I  have  devoted  all  of  my  adult  life  to  social  psychol¬ 
ogy  and  to  the  development  and  use  of  its  techniques. 

I  6.  In  the  Summer  of  1951,  upon  a  grant  from  the  Louis 
B.  Weiss  Memorial  Committee,  I  undertook  an  exploratory 
study  of  the  impact  of  loyalty  and  security  measures  on 
government  employees  in  Washington,  D.  C.  The  purpose 
of  the  study  was  to  establish  psychologically  plausible 
hypotheses  about  the  effect  of  the  security  programs  on 
those  government  employees  who  had  not  been  directly  in¬ 
volved  in  individual  loyalty  and  security  investigations. 

7.  The  study  is  based  on  detailed  and  prolonged  inter¬ 
views  with  government  employees  of  the  rank  GS-5  to 
GS-13.  The  seventy  government  employees  interviewed 
came  from  more  than  a  dozen  government  agencies.  They 
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represented  a  wide  variety  of  ages,  social  positions,  polit¬ 
ical  views,  and  attitudes  toward  loyalty  and  security  meas¬ 
ures.  While  these  government  employees  do  not  constitute 
representative  samples  in  the  technical  sense,  they  com¬ 
prise  a  great  variety  of  reactions  to  the  loyalty  and  secur¬ 
ity  procedures.  The  government  employees  were  selected 
by  a  number  of  procedures  designed  to  guarantee  a  broad 
variety  of  outlook  and  opinion.  I  contacted  a  number  of 
psychologists  in  government  service  whom  I  asked  to  name 
government  employees  who,  according  to  their  knowledge, 
held  different  view’s  on  the  matter  in  question.  In  addition 
I  hired  about  a  dozen  trained  psychologists  in  the  Wash¬ 
ington  area  mainly  from  university  faculties.  These  people 
knew,  of  course,  also  a  number  of  government  employees. 
They  w’ere  instructed  in  the  selection  of  the  persons  to  be 
interviewed  to  secure  a  fair  balance  between  interviewees 
who  favored  loyalty  and  security  measures,  and  inter¬ 
viewees  who  did  not.  They  were  further  instructed  in  the 
selection  of  their  interviewees  to  secure  a  fair  distribution 
among  Republicans  and  Democrats,  and  among  the  various 
federal  agencies.  In  all  instances  the  interview’  was  con¬ 
ducted  on  a  basis  of  personal  acquaintance  or  introduction 
which  secured  the  cooperation  and  confidence  of  the  per¬ 
sons  interviewed. 

8.  Many  of  the  persons  interviewed  showed  that  the 
climate  of  opinion  among  them  was  one  of  suspicion,  fear, 
and  restriction  of  behavior  in  which  they  had  freely  engaged 
several  years  ago.  This  could  be  noted  as  much  among 
those  w’ho  approved  of  the  loyalty  programs  as  among 
those  who  were  against  it.  For  example,  many  of  the 
people  interviewed  felt  that  they  could  no  longer  engage 
in  frank  discussion  about  controversial  issues  with  their 
colleagues.  They  £elt  that  anyone  participating  in  civic 
associations  or  anyone  interested  in  civic  rights  made  him¬ 
self  a  suspect  in  the  eyes  of  others.  Many  of  the  persons 
interviewed  said  they  had  dropped  out  of  organizations  or 
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knew  of  others  who  had  done  so.  Though  those  organiza¬ 
tions  were  not  on  the  Attorney  General’s  list,  they  feared 
that  they  might  be  put  on  that  list  in  the  future.  There 
was  much  evidence  of  a  curtailment  of  social  relations,  of 
fear  of  meeting  new  people,  considerable  hesitation  in  read¬ 
ing  various  periodicals  and  newspapers  and  a  tendency  to 
remove  books  from  one’s  own  personal  library  lest  they 
be  used  as  an  indication  of  unorthodox  interests.  What 
these  employees  were  afraid  of  was  not  the  discovery  of 
some  wrong  they  had  done  in  the  past,  but  rather  of  being 
involved  in  a  loyalty  and  security  investigation.  Many  of 
them  emphasized  repeatedly  that  it  was  the  process  of 
loyalty  and  security  investigation  and  not  the  final  verdict 
which  spelled  danger  for  their  careers  and  reputations. 

9.  The  results  of  the  study  written  by  me  and  my  co¬ 
author,  Dr.  Stuart  W.  Cook  (Chairman  of  the  Psychological 
Department  of  the  Graduate  School  of  Arts  and  Sciences 
at  New  York  University),  were  published  in  the  Yale  Law 
Journal,  Volume  61,  Number  3,  March,  1952.  This  study 
earned  me  a  research  prize  awarded  by  the  American 
Psychological  Association. 

10.  In  connection  with  the  study,  I  read  all  pertinent 
literature  in  the  field.  The  literature  is  not  extensive. 
There  are  a  number  of  articles  which  approach  the  prob¬ 
lems  in  the  field  by  processes  of  logic,  philosophy  and  specu¬ 
lation.  I  believe  that  my  study  is  the  only  study  thus  far 
which  attacked  the  problem  of  the  impact  of  social  and 
security  measures  upon  government  employees  by  inves¬ 
tigation  of  the  facts  through  use  of  approved  fact-finding 
techniques  of  social  psychology. 

11.  Based  on  my  knowledge  as  a  social  psychologist,  on 
the  study  of  relevant  literature,  and  above  all  on  the  ex¬ 
ploratory  study  discussed  above;  it  is  my  firm  opinion 
that  under  present  conditions  there  is  a  great  likelihood 
that  many  federal  employees  are  not  in  a  position  of  pass- 
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in g  fearless  and  unbiased  judgment  on  matters  in  any  way 
concerning  loyalty,  security  or  charges  of  communism.  It 
is  my  opinion  also  that  many  government  employees  will 
at  present  be  reluctant  to  disagree  with  official  accusations 
that  a  person  was  a  communist  or  associated  with  com¬ 
munists  for  fear  that  if  they  disagreed,  they  themselves 
would  become  suspect  and  subject  to  investigation.  I  am 
further  of  the  opinion  that  the  fear  which  was  so  evident 
in  our  interviews  is  the  result  not  of  a  bad  conscience,  but  of 
the  present  climate  of  opinion  among  federal  employees 
which  engenders  suspicion  and  fear,  regardless  of  inno¬ 
cence  or  guilt. 


Marie  Jahoda. 

(Subscribed  and  sworn  to  the  29th  day  of 
September,  1953.) 
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BRIEF  FOR  APPELLEE 


IN  THE 

3Emte&  States  Court  of  Appeals 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


WILLIAM  F.  TOMPKINS, 

Assistant  Attorney  General. 

HAROLD  D.  KOFFSKY, 

PHILIP  R.  MONAHAN, 

B.  BRANDON  ALVBY, 

JOSEPH  A.  LOWTHBR, 

Attorneys,  Department  of  Justice. 
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QUESTIONS  PRESENTED 


1.  Whether,  in  a  prosecution  for  falsely  denying  (a) 
membership  in  the  Communist  Party  and  (b)  support  of 
an  organization  teaching  forcible  overthrow  of  the  Govern¬ 
ment,  namely,  the  Communist  Part}’,  the  evidence  is  suffi¬ 
cient  to  sustain  the  verdicts  of  guilty,  where — 

(a)  five  days  prior  to  his  denial  of  membership,  the  ac¬ 
cused,  an  active  and  high-ranking  Party  member  of  30 
years’  standing,  submitted  his  “resignation”  from  the 
Party,  solely  (as  he  admitted)  in  order  to  be  able  to  sign 
the  non-Connnunist  affidavit  required  under  certain  circum¬ 
stances  by  the  Taft-Hartley  Act,  and  where,  moreover,  the 
prosecution  adduced  a  wealth  of  additional  evidence  tend¬ 
ing  to  prove  that  the  “resignation”  was  not  genuinely 
intended  to  terminate  membership;  and 

(b)  the  accused  issued  a  public  statement  shortly  fol¬ 
lowing  his  resignation  showing  his  continued  support  of 
the  Communist  Party,  which,  the  evidence  proved,  taught 
forcible  overthrow  of  the  Government  to  the  accused’s 
knowledge,  and  subsequently  participated  in  and  delivered 
speeches  at  May  Day  parades,  which  the  evidence  proved 
were  completely  under  the  domination  and  control  of  the 
Party. 

2.  Whether  the  trial  court  properly  admitted — 

(a)  evidence  proving  appellant’s  long  and  active  mem¬ 
bership  and  positions  of  leadership  in  the  Communist  Party 
prior  to  his  purported  resignation; 

(b)  evidence  proving  that  the  Communist  Party  taught 
forcible  overthrow  of  the  Government,  this  being  an  es¬ 
sential  part  of  the  proof  under  the  third  count; 

(c)  expert  testimony  by  former  members  of  the  Party 
relating  to  the  use  by  Party  members  of  “Aesopian”  lan¬ 
guage  or  “double  talk,”  including  testimony  that,  in  the 
witnesses’  opinion,  appellant  used  such  language  in  his 
public  statement  announcing  his  resignation  from  the  Party 
and  that  he  thereby  reaffirmed  his  membership  therein ;  and 

(i) 
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(d)  opinion  testimony  by  former  members  of  the  Party 
on  the  subject  of  voluntary  relinquishment  of  Party  mem¬ 
bership  and  the  significance  of  appellant’s  having  partici¬ 
pated  in  May  Day  parades  following  his  resignation  from 
the  Party. 

3.  Whether  the  trial  court  properly  excluded — 

(a)  evidence  offered  as  reputation  evidence  respecting 
the  veracity  of  government  witness  Budenz,  but  which  did 
not  conform  to  the  requirements  of  proper  reputation  evi¬ 
dence  ;  and 

(b)  evidence  (offered  as  rebuttal  evidence)  that  the  con¬ 
stitutions  of  several  labor  unions  contain  no  provisions 
with  respect  to  resignation  from  membership,  where  the 
prosecution  had  not  relied  in  its  case  in  chief  on  the  ab¬ 
sence  of  a  resignation  provision  from  the  constitution  of 
the  Communist  Party. 

4-.  Whether  appellant  was  deprived  of  a  fair  trial  by  any 
of  the  alleged  instances  of  misconduct  on  the  part  of  the 
prosecutor. 

5.  Whether  appellant  was  deprived  of  a  fair  trial  by 
virtue  of  the  fact  that  an  agent  of  the  Federal  Bureau  of 
Investigation,  as  a  result  of  a  misunderstanding,  communi¬ 
cated  with  several  of  the  members  of  the  jury  during  the 
progress  of  the  trial  about  a  matter  having  no  connection 
with  this  case,  where  a  full  hearing,  in  which  defense  coun¬ 
sel  fully  participated,  was  held  to  inquire  into  the  facts, 
following  which  the  trial  court  ruled  that  appellant  would 
suffer  no  prejudice  if  the  trial  proceeded  without  one  juror 
and  one  alternate  juror;  and  whether  it  was  necessary  that 
appellant  be  personally  present  at  the  hearing,  notwith¬ 
standing  that  neither  he  nor  his  counsel  requested  that  he 
be  permitted  personally  to  attend. 

6.  "Whether  appellant  was  deprived  of  a  fair  trial  be¬ 
cause  of  the  presence  of  government  employees  on  the  petit 
jury,  notwithstanding  that  full  opportunity  was  accorded 
his  counsel  at  the  voir  dire  examination  to  examine  all  pros¬ 
pective  jurors  for  bias. 

7.  Whether  the  trial  court  properly  refused  to  dismiss 
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the  indictment  because  of  the  presence  of  government  em¬ 
ployees  on  the  grand  jury,  or  in  the  alternative  to  grant  a 
hearing  to  inquire  into  possible  bias  on  the  part  of  such 
employees. 

8.  Whether  the  instruction  explaining  “membership”  in 
an  organization  as  including  the  act  of  joining  or  otherwise 
being  accepted  as  a  member  and  “the  exercise  of  material 
privileges  and  duties  between  the  organization  and  the  in¬ 
dividual”  was  correct,  or  whether  it  was  necessary  to  define 
membership  in  the  terms  of  the  membership  provisions  of 
the  constitution  of  the  Communist  Party. 

9.  Whether  the  instructions  adequately  posed  for  the 
jury  the  issue  of  whether  or  not  appellant’s  resignation 
from  the  Party  was  genuine. 

10.  Whether,  with  respect  to  the  “support”  count,  it  was 
sufficient  to  instruct  the  jury  that,  to  convict,  they  must  find 
that  appellant,  contrary  to  his  affidavit,  supported  an  or¬ 
ganization  which  taught  the  overthrow  of  the  Government 
by  force,  or  whether  they  were  required  to  find  he  sup¬ 
ported  such  an  organization  in  its  objective  of  overthrowing 
the  Government  by  force. 

11.  Whether  the  instructions  adequately  apprised  the 
jury  that,  to  convict  on  the  “support”  count,  they  must  find 
that  appellant  knew  that  the  organization  he  was  accused 
of  supporting  taught  the  overthrow  of  the  Government  by 
force. 

12.  Whether  it  was  necessary  to  instruct  the  jury  that, 
to  convict  on  the  “support”  count,  they  must  find  that  the 
Communist  Party  taught  the  overthrow  of  the  Government 
by  force  “as  a  political  objective  and  not  merely  as  a 
theory.” 

13.  Whether  the  judge,  by  giving  the  dictionary  meaning 
of  the  word  “support”  in  his  instructions  to  the  jury, 
rendered  the  term  too  vague  to  sustain  the  conviction  on  the 
third  count. 

14.  Whether  the  instructions  adequately  apprised  the 
jury  that  the  “support”  involved  in  the  third  count  was 
support  of  the  Communist  Party  as  such. 

15.  Whether  the  trial  judge  properly  refused  to  give  the 
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“two-witness”  perjury  instruction,  in  view  of  the  facts  that 
(1)  this  was  not  a  prosecution  for  perjury  but  for  making 
“false  statements,”  (2)  the  non-Communist  affidavit 
provision  of  the  pertinent  statute  specifically  directs  that 
prosecutions  for  false  affidavits  be  brought  under  the  “false 
statements”  statute,  and  (3)  the  gist  of  the  offense  is 
not  the  false  swearing  but  the  filing  of  a  false  affidavit  with 
the  National  Labor  Relations  Board. 

1(>.  ‘Whether  the  trial  judge  gave  an  adequate  cautionary 
instruction  relative  to  the  weight  to  be  accorded  the  testi¬ 
mony  of  those  government  witnesses,  former  members  of 
the  Communist  Party,  who  were  receiving  money  from  the 
Government  while  testifying. 

17.  "Whether  the  materiality  of  the  false  statements  ap¬ 
pellant  was  charged  with  having  made  was  adequately 
alleged  in  the  indictment,  and  whether  in  any  event  any 
prejudice  arose  or  now  appears  from  any  technical  defi¬ 
ciency  in  the  indictment  in  this  respect. 

18.  Whether  the  third  count  of  the  indictment  was  too 
vague  to  support  a  conviction  thereunder  because  it 
charged  that  appellant  “supported”  the  Communist  Party 
without  defining  the  term  or  setting  forth  the  acts  which 
constituted  such  support. 


INDEX 


Page 


Questions  presented  .  .  ...  I 

Counterstatement  of  the  case  1 

Summary  of  argument  .  .  28 

Argument : 

I.  The  evidence  is  sufficient  to  support  the  verdicts  38 

II.  The  trial  court  did  not  err  in  its  rulings  on  the  admission 

and  exclusion  of  evidence .  47 

A.  Evidence  relating  to  appellant's  past  membership 

in  the  Communist  Party .  47 

B.  Evidence  as  to  the  Communist  Party’s  teachings.  .  51 

C.  The  opinion  testimony  .  53 

1.  The  use  and  meaning  of  Aesopian  lan¬ 

guage  .  53 

2.  Other  opinion  testimony  .  57 

D.  Exclusion  of  evidence  offered  by  appellant .  59 

1.  Evidence  allegedly  relating  to  the  reputation 

of  Budenz  .  60 

2.  Other  evidence .  62 

III.  Appellant  received  a  fair  trial .  63 

A.  The  alleged  misconduct  of  the  prosecutor .  63 

B.  The  communications  with  certain  jurors  by  an 

F.B.I.  agent  .  6S 

C.  The  presence  of  government  employees  on  the 

grand  and  petit  juries .  72 

1.  With  respect  to  the  petit  jury .  72 

2.  With  respect  to  the  grand  jury .  73 

IV.  The  instructions  to  the  jury  were  correct .  81 

A.  The  instruction  on  “membership" .  82 

B.  The  instruction  and  refusal  to  instruct  on  “resig¬ 

nation’’  .  S4 

C.  The  instructions  on  “support4’  .  S7 

D.  The  refusal  to  give  the  “two-witness"  perjury  in¬ 

struction  .  93 

E.  The  instruction  on  “informers”  .  95 

V.  The  indictment  was  sufficient .  98 

A.  Materiality  was  adequately  alleged .  9S 

B.  The  third  count  was  not  insufficient .  99 

Conclusion  .  101 


CITATIONS 

Cases : 

American  Communications  v.  Douds,  339  U.S.  382, 

36,  38, 46,  88,  90,  92, 100 


Ballard  v.  United  States ,  329  U.S.  187 .  80 

Bart  v.  United  States ,  91  App.  D.  C.  370,  203  F.  2d  45 .  75,  76 

Battle  v.  United  States ,  92  App.  D.C.  220,  206  F.  2d  440 .  39 

Borgia  v.  United  States,  78  F.  2d  550  (C.A.  9),  certiorari  de¬ 
nied,  296  U.S.  615  .  67,  6S 


(V) 


VI 

Cases — Continued  n 

Page 

Brehm  v.  United  States ,  90  App.  D.  C.  370,  196  F.  2d  769, 

certiorari  denied,  344  U.S.  S3S .  38 

Brooks  v.  United  States ,  267  U.S.  432 .  38,82 

Burge  v.  United  States,  26  App.  D.  C.  524  .  50 

Cassell  v.  Texas,  339  U.S.  282 .  80 

Chambers  v.  United  States,  237  Fed.  513  (C.A.  S) .  71 

Communist  Party  v.  Subversive  Activities  Control  Board ,  94 
App.  D.  C.  — ,  —  F.  2d  —  (decided  December  23,  1954)  SS,  97 
Cooper  v.  United  States,  94  App.  D.  C.  — ,  —  F.  2d  —  (decided 

August  5,  1954)  .  39 

Crafty  v.  United  States,  S2  App.  D.C.  236,  163  F.  2d  S44  ...  97 

Crawford  v.  United  States,  91  App.  D.  C.  234,  19S  F.  2d  976  .  39 

Curley  v.  United  States,  81  App.  D.  C.  389,  160  F.  2d  229, 

certiorari  denied.  331  U.S.  S37 .  3S,  39 

Dalton  v.  United  States,  154  Fed.  461  (C.A.  7) .  49 

D%  Aquino  v.  United  States,  192  F.  2d  33S  (C.A.  9),  certiorari 

denied,  343  U.S.  935  .  67,  68 

Dennis  v.  United  States,  339  U.S.  162 .  33,73,77 

Dennis  v.  United  States,  341  U.S.  494  .  16,91 

Diggs  v.  United  States,  220  Fed.  545  (C.A.  9),  affirmed  sub 

nom.  Caminetti  v.  United  States,  242  U.S.  470  .  67 

Emspak  v.  United  States,  91  App.  D.  C.  378,  203  F.  2d  54, 

33,  34,  75,  76,  77,  78,  79.  SO 
Fletcher  v.  United  States,  SI  App.  D.C.  306,  15S  F.  2d  321 .  37,  96,  97 
Frank f eld  v.  United  States,  198  F.  2d  679  (C.A.  4),  certiorari 

denied,  344  U.S.  922  .  52, 54, 55 

F racier  v.  United  States,  335  U.S.  497 .  73,  77 

Glasser  v.  Z'nited  States,  315  U.S.  60  . 3S.  64,  68 

Hammond  v.  United  States,  75  App.  D.  C.  397,  127  F.  2d  752  39 

Henderson  v.  United  States,  204  F.  2d  126  (C.A.  6) .  65 

Henkel  v.  Varner ,  7S  App.  D.  C.  197,  13S  F.  2d  934 .  54 

Hernandez  v.  Texas,  347  U.S.  475 .  SO 

Hirabayashi  v.  United  States,  320  U.S.  81 .  38,  S2 

Hopt  v.  Utah,  110  U.S.  574 .  72 

Josey  v.  United  States ,  77  App.  D.  C.  321,  135  F.  2d  809 .  67 

Kammann  v.  United  States,  259  Fed.  192  (C.A.  7) .  49 

Keeney  v.  United  States,  94  App.  D.  C.  — ,  —  F.  2d  —  (de¬ 
cided  August  26,  1954)  .  50 

Lewis  v.  United  States,  146  U.S.  370 .  72 

Lomax  v.  United  States,  37  App.  D.  C.  414 .  61 

Malone  v.  United  States,  94  F.  2d  281  (C.A.  7),  certiorari  de¬ 
nied,  304  U.S.  562  .  67 

Martin  v.  United  States,  75  App.  D.  C.  399,  127  F.  2d  S65  ...  50 

Mattox  v.  United  States,  146  U.S.  140 .  70,72 

May  v.  United  States,  S4  App.  D.  C.  233,  175  F.  2d  994,  certi¬ 
orari  denied,  33S  U.S.  S30 .  3S 

McGuinn  v.  United  States,  S9  App.  D.  C.  197,  191  F.  2d  477.  .  38 

McGuire  v.  United  States,  S4  App.  D.  C.  64,  171  F.  2d  136  .  .  38 

McQuaid  v.  United  States,  91  App.  D.  C.  229,  19S  F.  2d  9S7, 
certiorari  denied,  344  U.S.  929 .  65 


VII 

Cases — Continued 

Pajre 

Michelson  v.  United  States ,  335  U.S.  469  .  61 

31  or  ford  v.  United  States,  339  U.S.  25S . 33,73 

Morris  v.  United  States,  61  App.  D.  C.  257,  61  F.  2d  520,  cer¬ 
tiorari  denied,  287  U.S.  597 .  ....  67 

Ochoa  v.  United  States,  167  F.  2d  341  (C.A.  9)  .  67 

Pierce  v.  United  States,  252  U.S.  239 .  39 

Pinkerton  v.  United  States,  32S  U.S.  640  .  38,82 

Pritchett  v.  United  States,  87  App.  D.  C.  374,  1S5  F.  2d  43S, 

certiorari  denied,  341  U.S.  005  .  67 

Quinn  v.  United  States,  91  App.  D.  C.  344,  203  F.  2d  20, 

33,  34,  75,  76,  77,  7S.  79.  80,  SI 

Jiemmer  v.  United  States,  347  U.S.  227  .  33.70,71 

Richardson  v.  United  States,  93  App.  D.  C.  134,  20S  F.  2d  41, 
certiorari  denied,  347  U.S.  101S  .  .  34,  35,  37,  78,  79.  SO.  S3.  S4.  OS 

Rolland  v.  United  States ,  200  F.  2d  67S  (C.A.  5),  certiorari 

denied,  345  U.S.  964  .  .  98 

Titian  v.  United  States,  S9  App.  D.  C.  32S,  191  F.  2d  779, 
certiorari  denied  sub  nom.  Duncan  v.  United  States,  342  U.S. 

928  .  71 

Sacrini  v.  United  States,  38  App.  D.  C.  371 .  61 

Schanble  v.  United  States ,  40  F.  2d  363  (C.A.  S)  .  67 

Schoborg  v.  United  States,  264  Fed.  1  (C.A.  6),  certiorari 

denied,  253  U.S.  494  .  84,89, 93 

Shepard  v.  United  States ,  290  U.S.  96 .  50 

St  etc  art  v.  United  States,  70  App.  D.  C.  101,  104  F.  2d  234  ...  61 

Stilson  v.  United  States,  250  U.S.  5S3 .  39 

Sunderland  v.  United  States,  19  F.  2d  202  (C.A.  S) .  72 

Tatum  v.  United  States,  SS  App.  D.  C.  3S6,  190  F.  2d  612  84,  S9,  93 
Thomas  v.  United  States,  93  App.  D.  C.  392,  211  F.  2d  45,  cer¬ 
tiorari  denied,  347  U.S.  969 .  39 

Todorow  v.  United  States ,  173  F.  2d  439  (C.A.  9),  certiorari 

denied,  337  U.S.  925  .  95 

Twaehtman  v.  Connelly,  106  F.  2d  501  (C.A.  6) .  65 

United  States  v.  Cohen,  177  F.  2d  523  (C.A.  2),  certiorari  de¬ 
nied,  339  U.S.  914 .  67,68 

United  States  v.  Dennis,  183  F.  2d  201  (C.A.  2),  affirmed,  341 

U.S.  494  .  51, 52, 54,  56 

United  States  v.  DeVast o,  52  F.  2d  26  (C.A.  2),  certiorari 

denied,  284  U.S.  678  .  67 

United  States  v.  Flynn,  216  F.  2d  354  (C.A.  2),  certiorari  de¬ 
nied,  34S  U.S.  — ,  75  S.  Ct.  295  .  16 

United  States  v.  Konovsky,  202  F.  2d  721  (C.A.  7) .  50 

United  States  v.  Marine,  S4  F.  Supp.  785  (D.  Del.) .  72 

United  States  v.  Provoo,  215  F.  2d  531  (C.A.  2) .  50 

United  States  v.  Rakes,  74  F.  Supp.  645  (E.D.  Va.) .  72 

United  States  v.  Remington,  191  F.  2d  246  (C.A.  2),  certiorari 

denied,  343  U.S.  907  .  34,  SO 

United  States  v.  Socony  Vacuum  Oil  Co.,  310  U.S.  150 .  39,  65,  6S 

United  States  v.  Sorcey,  151  F.  2d  S99  (C.A.  7),  certiorari  de¬ 
nied,  327  U.S.  794 .  71 

United  States  v.  Valenti ,  207  F.  2d  242  (C.A.  3) .  95 


Cases — Continued 


vm 


Page 

United  States  v.  W  erne  eke,  13S  F.  2d  561  (C.A.  7),  certiorari 

denied,  321  U.S.  771  .  67 

United  States  v.  Wood,  299  U.S.  123  .  73.77 

Weakley  v.  United  States ,  91  App.  D.  C.  S,  19S  F.  2d  940  .  39 

Weiler  v.  United  States.  323  U.S.  606  .  94 

Wheaton  v.  United  States,  133  F.  2d  522  (C.A.  S) .  71,  72 

Wolf  v.  United  States ,  259  Fed.  3S8  (C.A.  S) .  49 

Yeager  v.  United  States.  16  App.  D.  C.  356.  . .  67 

Young  v.  United  States,  94  App.  D.  C.  — ,  212  F.  2d  236,  certi¬ 
orari  denied,  347  U.S.  1015 .  39 

Zinkhan  v.  Distriet  of  Columbia,  50  App.  D.  C.  312,  271  Fed. 

542  .  50 

Statutes,  Rules  and  Executive  Orders: 

Criminal  Code.  §  35(A)  .  92,95 

Executive  Order  10450  .  74 

Federal  Rules  of  Criminal  Procedure:  Rule  30 . S4,  S9,  93 

National  Labor  Relations  Act,  as  amended  by  the  Labor  Man¬ 
agement  Relations  Act  of  1947,  $9(h),  61  Stat.  146,  29 

•  U.S.C.  159(h)  . 2, 24, 4S,  87,  SS,  90,  95,  99 

2  U.S.C.  192  .  78 

IS  U.S.C.  1001  .  1,  94,  95, 99 

IS  U.S.C.  1621  .  94, 95 

Textbooks  and  Miscellaneous: 

Affidavit  of  Non-Communist  Union  Officer  (NLRB  Form 
10S1 )  .  1,2,24,44, 4S,  SS,  95,  99 

2  Bouvier’s  Law  Dictionary,  p.  290S .  59 

1  Starkie,  Evidence,  52  .  59 

3  Starkie,  Evidence,  1300  .  59 

2  Wigmore,  Evidence  (3d  ed.  1940),  §  437  .  5S,  59 

5  Wigmore,  Evidence  (3d  ed.  1940),  §  1612  .  61 

5  Wigmore,  Evidence  (3d  ed.  1940),  $  1615  .  61 

7  Wigmore,  Evidence  (3d  ed.  1940),  §$  1920-1921  . 56 


IN  THE 


Hntte&  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,352 

Ben  Gold,  appellant 

v . 

United  States  of  America,  appellee 


0.V  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  TEE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

The  Government  believes  a  counterstatement  of  the  case 
is  necessary.  Appellant  fails  to  set  forth  much  of  the  evi¬ 
dence  with  which  the  Government  proved  its  case.  In  addi¬ 
tion,  appellant  urges  the  same  interpretation  of  the  evi¬ 
dence  (Br.  5-6)  which  he  urged  upon  the  jury  below  and 
which  it  rejected. 

This  appeal  is  from  the  conviction  of  appellant  on  two 
counts  of  a  three  count  indictment  (A.  1-3) 1  for  violation 
of  18  U.S.C.  1001,  all  counts  charging  that  the  appellant 
made  false  statements  to  a  Government  agency,  the  Na¬ 
tional  Labor  Relations  Board,  in  an  Affidavit  of  Non-Com¬ 
munist  Union  Officer  (NLRB  Form  1081)  which  he  filed 

X“A.”  will  be  used  herein  to  refer  to  the  appendix  to  appel¬ 
lant's  brief. 


(1) 
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with  that  agency  on  August  30,  1950  pursuant  to  the  pro¬ 
visions  of  Title  29,  U.S.C.,  Section  159(h).  Specifically,  the 
indictment  charged,  in  Count  I,  that  the  appellant  falsely 
stated  that  he  was  not  then  a  member  of  the  Communist 
Party,  in  Count  IT,  that  he  was  not  then  affiliated  with  the 
Communist  Party  and,  in  Count  III,  that  he  did  not  then 
support  any  organization,  namely  the  Communist  Party, 
that  taught  the  overthrow  of  the  United  States  Government 

bv  force.2 
• 

The  indictment  under  which  the  appellant  was  convicted 
was  returned  on  August  28,  1953.  The  first  prosecution 
witness  was  called  on  February  24,  1954,  and  the  Govern¬ 
ment  rested  its  case  on  March  23, 1954.  Appellant’s  Motion 
for  a  Judgment  of  Acquittal  was  denied  on  March  24,  1954 
(A.  1743-1744).  Appellant  called  his  first  witness  on  March 
24,  1954  and  rested  his  case  on  March  31,  1954.  He  himself 
did  not  testify.  The  jury  verdict  of  guilty  on  counts  one 
and  three  and  not  guilty  on  count  two  was  returned  on  April 
2,  1954  (A.  59,  2211).  Defense  Motions  in  Arrest  of  Judg¬ 
ment,  for  a  Hearing  to  Examine  Jurors  (A.  72-74),  and  for 
a  Judgment  Non  Obstante  Veredicto  or  in  the  Alternative 
for  a  New  Trial  (A.  60-71)  were  denied  on  April  27,  1954 
(A.  74)  and  sentence  was  imposed  on  April  30,  1954  (A.  75, 
2212-2217).  The  sentence  was  imprisonment  for  from  one 
to  three  years  on  each  count,  to  run  concurrently. 

The  Government  presented  its  case  through  twelve  wit¬ 
nesses  who  were  of  four  general  types : 

1.  Former  members  of  the  Communist  Party  who 
had  broken  with  the  organization  (witnesses  Hladun, 
Gitlow,  Johnson,  Lautner,  Eckert  and  Budenz), 

2.  A  person  who  joined  the  Communist  Party  at  the 

2  NLRB  Form  1081  reads  as  follows: 

The  undersigned,  being  duly  sworn,  deposes  and  says: 

(1)  I  am  a  responsible  officer  of  union  named  below. 

(2)  I  am  not  a  member  of  the  Communist  Party  or 
affiliated  with  such  party. 

(3)  I  do  not  believe  in,  and  I  am  not  a  member  of  nor 
do  I  support  any  organization  that  believes  in  or  teaches 
the  overthrow  of  the  United  States  Government  by  force 
or  by  any  illegal  or  unconstitutional  methods. 
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request  of  the  Federal  Bureau  of  Investigation  and 
who  reported  to  the  latter  regarding  the  activities  of 
the  Communist  Party  (witness  Harper), 

3.  Employees  of  the  Federal  Bureau  of  Investiga¬ 
tion  (witnesses  Delanoy,  Doherty  and  Villano),  and 

4.  Employees  of  other  Government  agencies  (wit¬ 
nesses  Kupiec,  Department  of  State;  Calkin,  National 
Labor  Relations  Board). 

Each  of  the  witnesses  referred  to  in  categories  1  and  2 
were  former  high  officials  and  leading  functionaries  of  the 
Communist  Party  and  were  fully  qualified  to  testify  as 
experts  on  matters  involving  Communism  and  the  teachings 
and  policies  of  the  Communist  Party,  U.S.A.  and  the  Inter¬ 
national  Communist  Conspiracy. 

The  evidence  consisted  of  oral  testimony  substantially 
corroborated  by  documentary  evidence  of  undisputed  au¬ 
thenticity.  The  Government  introduced  43  exhibits  into 
evidence  and  the  defense  38. 

I.  Appellant’s  Communist  Party  Activities 

The  first  evidence  identified  appellant  as  a  member  of 
the  Communist  Party,  Fur  Workers  Union  fraction  in  the 
year  1923  (A.  460).  During  the  next  few  years  he  was 
identified  as  having  attended  numerous  high  level  Com¬ 
munist  Party  meetings  including  meetings  of  the  Political 
Committee  of  the  Communist  Party  (A.  459-463).  In  the 
year  1926  appellant  was  a  member  of  the  important  Needle 
Trades  Committee  of  the  Central  Executive  Committee  of 
the  Communist  Party  of  the  U.S.A.  (A.  462). 

John  Hladun,  who  was  a  former  member  of  the  Com¬ 
munist  Party  of  Canada,  testified  that  appellant  was  a 
fellow  student  at  the  International  Communist  revolu¬ 
tionary  training  school,  the  Lenin  Institute,  in  Moscow, 
Russia,  from  November  1930  until  the  spring  of  1931. 
Appellant  and  Hladun  were  assigned  to  the  same  section 
and  attended  classes  and  lectures  together  (A.  191,  193- 
194). 

The  student  body  of  the  Lenin  Institute  was  composed 
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of  Communists  from  all  parts  of  the  world  who  were  gath¬ 
ered  for  instruction  in  the  revolutionary  tactics  to  be 
employed  in  the  Communist  conspiracy  to  overthrow  all 
“capitalist  governments”  (A.  191,  200).  The  students  were 
furnished  with  shelter,  food,  clothing  and  paid  50  rubles  per 
month  by  the  Government  of  the  Union  of  Soviet  Socialist 
Republics  (A.  195). 

The  courses  of  study  at  the  Lenin  Institute  included 
among  others :  Dialectical  Materialism,  The  History  of  the 
Communist  Party  of  the  Soviet  Union,  The  History  of  the 
Revolutionary  Movements,  The  Historv  of  the  Trade  Union 
Movements  and  Organizational  Work  (A.  192-193).  Some 
of  the  texts  utilized  by  the  students  were:  “The  Founda¬ 
tions  of  Leninism,”  “The  History  of  the  Communist  Party 
of  the  Soviet  Union,”  “State  and  Revolution,”  “The  Pro¬ 
gram  of  the  Communist  International,”  “The  Communist 
Manifesto,”  “Left  Wing  Communism — An  Infantile  Dis¬ 
order,”  “Imperialism”  and  “What  is  to  be  Done”  (A. 
197-198). 

The  students  were  instructed  that  as  Communists  and  as 
professional  revolutionaries  their  allegiance  was  to  the 
Communist  Partv  and  the  LTnion  of  Soviet  Socialist  Re- 
publics,  not  to  their  own  countries  (A.  215)  and  that  the 
Communist  Party  is  the  one  party  in  the  world  with  the 
objective  of  overthrowing  all  existing  social  order  (A.  204- 
205).  An  instructor,  General  Yeogoroff,  advised  the  stu¬ 
dents  that  they  were  at  war  with  their  countries  in  a  fight 
to  the  finish  (A.  198-200). 

They  also  studied  prior  revolutionary  movements  in 
order  to  familiarize  themselves  with  the  factors  which  con¬ 
tributed  to  their  success  or  failure  so  that  they  might 
utilize  this  knowledge  during  the  course  of  their  future 
revolutionary  activities  (A.  207-209). 

Supplementing  their  classroom  instructions,  the  students 
were  taught  “organizational  work,”  a  course  designed  to 
implement  the  textbook  theories  regarding  the  inception 
and  fomentation  of  successful  revolution.  In  this  course 
they  were  given  instructions  on  the  methods  to  be  utilized 
in  capturing  cities  and  the  tactics  of  conventional  and  guer¬ 
rilla  warfare. 
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Courses  were  also  given  in  the  use  and  maintenance  of 
firearms,  both  side  arms  and  rifles.  They  used  the  range 
at  the  Freunze  Military  Academy  for  target  practice  (A. 
203-204).  It  was  impressed  on  the  students  that  as  profes¬ 
sional  revolutionaries  they  should  become  proficient  in  the 
use  of  firearms  so  that  they  could  impart  their  knowledge 
to  their  subordinates  (A.  205).  In  conjunction  with  their 
study  of  firearms,  the  students  were  given  an  elementary 
course  in  the  compounding  and  use  of  explosives  for  the 
purpose  of  sabotage  in  the  event  of  a  war  between  the 
United  States  and  the  Union  of  Soviet  Socialist  Republics 
(A.  202-203).  The  students  were  also  instructed  in  military 
tactics,  street  fighting,  guerrilla  warfare,  grenade  throwing 
and  the  nature  and  use  of,  and  protection  against  poison 
gases  (A.  205,  203). 

Instructions  were  also  given  the  students  in  cryptog¬ 
raphy  in  order  to  safeguard  their  communications  from 
the  police  of  their  own  countries,  and  map  interpretation 
for  the  purpose  of  planning  attacks  during  the  course  of 
the  revolution  (A.  200-203).  In  this  latter  course,  the 
students  utilized  maps  of  New  York  City,  Pittsburgh,  Gary, 
Detroit  and  Sault  Ste.  Marie  to  plan  hypothetical  attacks. 
Each  student  was  quizzed  as  to  the  most  vulnerable  spots 
to  cripple  the  economic  and  industrial  life  of  the  city,  such 
as  police  stations,  army  barracks,  power  stations,  communi¬ 
cation  centers,  etc.,  and  how  best  to  attack  and  secure  these 
positions  (A.  201-202). 

The  students  were  taught  that  the  courts,  the  police,  the 
Army,  and  all  institutions  of  the  country’s  government 
must  be  completely  destroyed  by  the  insurgents  in  the 
revolution  before  a  Soviet  could  be  established  (A.  219- 
220). 

During  a  discussion  regarding  the  establishment  of  a 
Soviet  in  the  U.S.A.,  appellant  stated  that  he  could  muster 
3,000  card-carrying  members  of  the  Communist  Party  in 
New  York  City  alone  who  would  aid  the  Canadian  Com¬ 
munists  after  they  had  seized  control  of  our  Government 
(A.  216). 

Appellant  participated  in  all  of  these  courses  and  lectures 
(A.  191-192, 193-194,  196,  198,  200,  202-208,  216,  221-222). 
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During  the  course  of  their  training  at  the  Lenin  Institute 
the  students  were  told  that  they  were  citizens  of  the  Union 
of  Soviet  Socialist  Republics  by  virtue  of  being  members 
of  the  Communist  Party  (A.  206).  The  students,  as  citi¬ 
zens  of  the  Union  of  Soviet  Socialist  Republics,  were  al¬ 
lowed  to  elect  one  counsellor  to  the  Soviet  of  the  Freunze 
District  of  Moscow.  Appellant  voted  in  this  election  (A. 
206-207). 

Upon  the  completion  of  his  studies  in  Moscow  and  his  re¬ 
turn  to  the  United  States,  appellant  rose  rapidly  in  the 
ranks  of  the  Communist  Party.  Witnesses  indent ified  ap¬ 
pellant  as  being  in  attendance  at  numerous  meetings  of  the 
Communist  Party.  He  was  either  a  delegate  to  or  attended 
the  Communist  Party  national  conventions  of  1927,  1929, 
1934,  1936,  193S,  1940,  1942,  1945  and  1948.3 

Appellant  was  elected  to  the  National  Committee  of  the 
Communist  Party,  the  ruling  body  of  the  Communist  Party 
of  the  United  States,  in  1936  (A.  787-788).  He  remained  a 
member  of  the  National  Committee  until  1948  when  the 
Communist  Party,  as  a  matter  of  policy,  limited  the  mem¬ 
bership  of  the  National  Committee  to  those  persons  who 
had  already  been  indicted  for  violation  of  the  Smith  Act  in 
an  effort  to  forestall  future  prosecutions  by  the  United 
States  Government  (A.  1316-1318). 4 

II.  Expert  Testimony 

A.  Types  of  Membership 

The  expert  witnesses  presented  by  the  Government,  all 
former  high  functionaries  of  the  Communist  Party,  stated 
that  an  individuaPs  status  as  a  member  of  the  Communist 
Party  could  not  be  judged  by  the  criteria  of  his  being  at- 


3  See  A.  463,  536.  731.  770,  893-895,  1285.  1288,  1293.  1311. 

i  4  The  National  Committee  of  the  Communist  Party  is  the  high¬ 
est  governing  body  of  the  C.P.U.S.A.  and  is  composed  of  the 
most  capable,  disciplined  and  trained  professional  revolutionaries. 
The  National  Committee  directs  and  supervises  the  work  of  the 
C.P.  throughout  the  United  States  and  implements  the  decisions 
given  it  by  the  Communist  International  (A.  690-692). 
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tached  to  a  given  unit,  carrying  a  Communist  Party  mem¬ 
bership  card,  or  paying  dues  (A.  496-498,  889,  1327-1328). 

Witness  Lautner  testified  that  the  Communist  Party  of  the 

♦ 

United  States  of  America  was  composed  of  both  open  and 
secret  members  (A.  1398-1399).  Witnesses  Lautner  and 
Harper  testified  that  subsequent  to  1948  the  Communist 
Party,  for  the  purpose  of  concealment,  discontinued  the 
use  of  membership  cards  and  gave  instructions  to  all  mem¬ 
bers  not  to  use  their  proper  names  (A.  1328-1329,  1505). 

Benjamin  Gitlow,  former  General  Secretary  of  the  Com¬ 
munist  Party,  defined  the  basic  requirements  for  member¬ 
ship  in  the  Communist  Party  as  follows: 

1.  To  accept  the  principles  and  programs  of  the 
( ’ommunist  Party ; 

2.  To  abide  by  the  discipline  of  the  Communist 
Party; 

3.  To  accept  the  program  of  the  Communist  Inter¬ 
national;  and 

4.  To  give  loyalty  to  the  Soviet  Union  (A.  498). 

B.  Policy  of  No  Resignation 

Expert  after  expert  witness  presented  by  the  Govern¬ 
ment  testified  that  it  was  a  basic  policy  and  teaching 
of  tiie  Communist  Party  that  no  one  could  resign  from 
the  Party  (A.  520-52L  822-823,  1205-1209,  1443,  1514- 
1516,  1673).  Competent  testimony  established  that 

this  policy  of  the  Communist  Party  existed  from  1919  until 
1953.  Witness  Lautner,  who  was  a  member  of  the  National 
Review  Commission  of  the  Communist  Party  from  1948 
until  his  expulsion  in  January  1950  stated:  “Based  on  my 
knowledge  in  the  period  from  1929  up  to  January  1950,  the 
Party  did  not  recognize  resignations  from  the  Communist 
Party  of  any  Communist  Party  member,  who  in  the  estima¬ 
tion  of  the  Party,  was  an  effective  Party  member  or  a 
Party  leader”  (A.  1208). 

The  harsh  discipline  of  the  Communist  Party  makes 
provision  for  the  unilateral  expulsion  of  any  member  who 
differs  with  the  Party  or  seeks  to  defect;  but  it  absolutely 
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disallows  that  member  the  right  to  resign.  This  policy  is 
applied  specifically  to  leading  Communists  and  in  certain 
cases  to  lesser  Party  members  (A.  1674). 

However,  Communist  Party  members  are  permitted  to 
deny  their  membership  or  to  take  other  steps  overtly  to 
disaffiliate  themselves  from  the  Party  if  such  an  action  is 
deemed  warranted  to  advance  the  interests  of  the  Party 
(A.  532-533,  1203-1204). 

The  expert  witnesses  presented  by  the  Government  all 
testified  that  in  the  event  a  leading  Communist  Party  mem¬ 
ber  disagrees  with  the  Party  on  a  matter  of  policy,  and 
defects  or  attempts  to  leave  the  Party,  he  would  be  im¬ 
mediately  called  before  a  disciplinary  commission  and  ex¬ 
pelled.  If  the  individual  chose  not  to  appear  before  the 
commission  personally,  he  would  be  expelled  in  absentia. 
Special  letters  would  then  be  directed  to  all  Party  units 
warning  their  members  to  avoid  the  expellee  (A.  816-S20). 

As  a  concomitant  to  this  policy  of  4 ‘no  resignation”  the 
expert  witnesses  testified  that  it  was  the  practice  and 
teaching  of  the  Communist  Party  to  excoriate  in  the  Com¬ 
munist  press  all  persons  who  have  renounced  Communism 
or  left  the  Party.  Usually  the  names  of  those  persons  who 
had  been  expelled  would  be  announced  in  the  “Daily 
Worker”  with  a  warning  that  all  Party  members  should 
avoid  the  “renegade”  (A.  822-827,  1247-1249). 5 

Testimony  established  that  from  the  period  1919  until 
1953,  it  was  the  rigid  policy  of  the  Communist  Party  that 
all  persons  who  had  left  the  Party  be  subjected  to  extreme 
criticism  and  that  their  names  would  never  be  mentioned  in 
the  Party  press  in  other  than  a  derogatory  or  degrading 
manner  (A.  531,  822-823,  1227, 1380,  1519-1521, 1674).  This 
policy  was  particularly  applicable  to  those  persons  who  had 

5  The  “Daily  Worker''  and  the  “Daily  People's  World”  are 
organs  of  the  Communist  Party  and  under  its  complete  and  abso¬ 
lute  control  (A.  519-520,  1569-1570,  1516-1517).  See  also  Govern¬ 
ment's  Exhibit  No.  22,  page  78,  which  states:  “One  of  the  main 
and  most  important  instruments  of  agitation  and  propaganda  in 
the  hands  of  the  Party  units  is  the  Daily  Worker,  central  organ 
of  our  Party.” 
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been  leading  members  of  the  Communist  Party  (A.  1674). 

Witness  Johnson,  a  former  member  of  the  National 
Committee  of  the  Communist  Party,  testified  that  such 
individuals  were  castigated  as  4 4  turncoats,’ ’  “renegades” 
and  4 4 stool  pigeons.”  In  addition,  the  Party  would  attempt 
to  force  them  from  their  unions  or  from  any  fraternal  or 
community  organizations  to  which  they  might  belong.  The 
Party  also  attempted  to  develop  mass  hatred  against  its 
former  members  by  organizing  their  neighbors  against 
them,  defacing  their  homes,  and  engaging  in  public  name 
calling  (A.  81 S  et  seq.). 

4 4 Manual  on  Organization,”  Government’s  Exhibit  22, 
page  119,  reads  as  follows: 

In  order  to  counteract  the  activities  of  the  stool 
pigeon,  we  have  to  keep  before  our  eyes,  always,  the 
following  general  rules: 

1.  Do  not  tell  any  member  anything  about  Party 
members  which  does  not  concern  that  member. 

2.  Do  not  discuss  any  Party  question  outside  of  the 
meeting  of  the  Party  organization  (Unit,  membership, 
Unit  Bureau,  Section  Committee,  Fraction).  Stop  dis¬ 
cussing  inner  Party  questions  on  the  street  corners  or 
cafeterias,  where  anyone  can  listen  in.  Do  not  broad¬ 
cast  inner  Party  decisions  to  long-eared  stool  pigeons 
who  are  waiting  for  the  information. 

3.  Avoid,  as  much  as  possible,  keeping  membership 
lists  with  names  and  addresses,  and  if  you  have  such 
lists,  do  not  keep  them  in  your  home,  or  in  the  head¬ 
quarters  of  the  Party  Unit  or  Section,  or  in  your 
pocket. 

•  «  •  •  • 


The  following  methods  have  been  used  very  effec¬ 
tively  in  many  places  and  can  serve  as  a  model  for 
exposing  spies: 

1.  Photograph  the  spy,  and  print  his  picture  in  the 
Daily  Worker  and  leaflets  and  stickers.  Spread  this 
material  in  the  place  where  the  spy  was  operating. 
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2.  Organize  systematic  agitation  among  the  workers 
where  the  spy  was  discovered. 

3.  Mobilize  the  children  and  women  in  the  block  in 
the  part  of  town  where  the  stool  pigeon  lives  to  make 
liis  life  miserable;  let  them  picket  the  store  where  his 
wife  purchases  groceries  and  other  necessities;  let  the 
children  in  the  street  shout  after  him  or  after  any 
member  of  his  family  that  they  are  spies,  rats,  stool 
pigeons. 

4.  Chalk  his  home  with  slogan:  “So-and-so  who 
lives  here  is  a  spy.”  Let  the  children  boycott  his 
children  or  child;  organize  the  children  not  to  talk 
to  his  children,  etc. 

Such  forms  of  agitation  will  gather  around  the  issue 
hundreds  of  workers  who  were  outside  of  the  influence 
of  the  Party  before  and  who  will  now  come  with  us 
on  some  action. 

Under  vigorous  cross-examination,  Clark  Harper,  who 
was  a  member  of  the  Communist  Party  from  1944  to  1953, 
testified  that  every  person  who  left  the  Communist  Party 
was  considered  hostile  to  the  Party  and  all  members  were 
warned  not  to  associate  with  them.  He  further  stated  that 
any  Party  member  who  held  an  official  position  or  who  was 
a  trade  union  leader  would  be  subjected  to  bad  publicity  in 
the  Party  press  (A.  1529-1530). 

As  an  example,  Johnson  testified  that  he  joined  the  Com¬ 
munist  Party  in  1930  and  was  expelled  in  1940.  He  read  of 
his  expulsion  in  the  “Daily  Worker”  of  August  16,  1940 
(see  Government’s  Exhibit  19)  (A.  828-829). 

Witness  Eckert  joined  the  Communist  Party  in  1931  and 
was  expelled  in  the  summer  of  1948.  His  expulsion  was 
announced  in  the  “Daily  Worker”  and  he  was  excoriated 
as  a  traitor  in  a  leaflet  (Government’s  Exhibit  40)  dis¬ 
tributed  by  the  Communist  Party  (A.  1419-1420). 

Witness  Harper  joined  the  Communist  Party  in  1943  as 
an  informant  for  the  Federal  Bureau  of  Investigation 
and  left  the  Party  on  June  17,  1953  when  he  testified  at 
the  Seattle  Smith  Act  trial  (A.  1478).  He  was  unfavor- 
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ably  mentioned  in  the  “Daily  People’s  World,”  a  Party 
publication,  on  June  19,  1953  (Government’s  Exhibit  41). 
Harper  testified  that  in  his  expert  opinion,  as  of  the  time 
he  left  the  Communist  Party  in  1953,  no  person  who  made 
a  bona  fide  break  with  the  Communist  Party  would  there¬ 
after  receive  favorable  mention  in  the  Communist  press; 

converselv  he  would  be  severelv  criticized  and  no  Partv 
•  •  • 

member  would  be  allowed  to  associate  with  him  (A.  1519- 
1520). 

C.  Expert  Testimony  Reyarding  Appellant3 s  Resignation 

Upon  examining  Government’s  Exhibit  20,  an  article 
from  the  Daily  Worker  of  August  28,  1950,  entitled 
“Gold  resigns  from  the  Communist  Party  to  comply  with 
Taft-Hartley,”  expert  witnesses  Johnson  and  Lautner 
testified  that  on  the  basis  of  their  experience  and  knowledge 
of  the  policies  and  teachings  of  the  Communist  Party,  the 
“Daily  Worker”  would  not  have  published  such  an  article 
had  appellant  in  fact  severed  his  relations  with  the  Party 
(A.  826-827, 1233).  Lautner  explained  that  any  person  who 
attempted  a  bona  fide  break  with  the  Communist  Party 
would  be  considered  an  enemy  of  the  Party  and  publicized 
as  such  so  as  to  isolate  him  from  Party  members  and  render 
him  ineffective  (A.  1233). 

Lautner,  after  examining  Government’s  Exhibits  27,  28, 
29,  30,  31,  32  and  33,  all  articles  from  the  Communist  Party 
newspaper  “The  Daily  Worker”  in  which  appellant’s  name 
is  mentioned  in  a  nonderogatory  manner,  testified  that  in 
his  expert  opinion  based  on  his  knowledge  of  the  teachings 
and  policies  of  the  Communist  Party  gained  during  the 
years  he  served  as  a  national  Party  functionary,  the  “Daily 
Worker”  would  not  have  printed  any  of  the  articles  had  ap¬ 
pellant  in  fact  “resigned”  from  the  Communist  Party  (A. 
1240,  et  seq.).  All  expert  witnesses  reiterated  the  Com¬ 
munist  Party  policy  that  no  one  who  leaves  the  Party  is 
thereafter  referred  to  in  the  Party  press  in  other  than  a 
deprecatory  manner. 
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D.  Aesopian  Language 

Each  of  the  expert  witnesses  who  testified  on  behalf  of 
the  Government  was  questioned  in  detail  as  to  the  policy 
of  the  Communist  Party  regarding  the  teaching  and  use 
of  “Aesopian  language.”  Their  testimony  established 
that  the  basis  of  this  teaching  is  derived  from  the  words  of 
Lenin  in  the  preface  to  his  work  entitled  “Imperialism,” 
(Government’s  Exhibit  10).  Lenin  explained  that  the  book 
had  been  written  in  a  guise  to  avoid  the  censors  “in  that 
‘Aesopian  language’ — that  cursed  ‘Aesopian  language’ — 
to  which  Tsarism  forced  revolutionaries  to  have  recourse 
whenever  they  took  up  their  pens  in  order  to  undertake 
a  ‘legal’  work.” 

A  footnote  further  defines  “Aesopian”  as: 

“Aesopian”  was  the  term  applied  to  the  elusive 
and  roundabout  style  adopted  in  “legal”  publica¬ 
tions  by  revolutionaries  in  order  to  avoid  words 
which  would  attract  the  notice  of  the  public  .  .  . 

The  expert  witnesses  presented  by  the  Government  tes¬ 
tified  that  the  Communist  Party  used  “Aesopian  lan¬ 
guage”  or  “double  talk.”  The  Party  stressed  the  policy 
that  all  members  should  resort  to  the  use  of  “Aesopian  lan¬ 
guage,”  using  words  and  phrases  which  appear  innocuous 
to  the  untrained  but  which  carry  a  special  meaning  to  the 
initiate  in  every  instance  where  they  do  not  wish  their  true 
position  known.  Through  the  use  of  such  Aesopian  lan¬ 
guage  the  Communists  seek  to  deceive  the  public  and  to 
hide  their  true  aims  and  objectives  (A.  213,  836,  1210-1211, 
1414).  Aesopian  language  has  been  used  extensively  by 
Communists  to  achieve  legal  protection  and  for  the  purposes 
of  propaganda,  concealment  and  deceit  in  connection  with 
their  infiltration  of  all  organizations  (A.  1675). 

Witness  Johnson  testified  that  certain  sections  of  the 
1938  Communist  Party  Constitution  were  in  Aesopian  lan¬ 
guage  as  the  Communist  Party  wished  to  convince  the 
American  public  that  Communism  was  nothing  more  than 
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Twentieth  Century  Americanism  utilizing  the  revolutionary 
traditions  of  America  as  embodied  in  the  writings  and 
speeches  of  Jefferson,  Paine  and  Jackson.  Johnson  gave 
several  examples  of  the  “Aesopian”  phraseology  of  the 
Party’s  1938  Constitution  (A.  1041,  1042-1043,  1047-1048, 
1051-1052,  1054-1055). 

Lautner  testified  that  both  the  1945  and  1948  Communist 
Parly  Constitutions  (Government  Exhibits  37  and  39) 
used  “Aesopian  language”  and  made  oblique  reference 
to  the  Communist  Party  policy  regarding  the  violent  over¬ 
throw  of  the  United  States  Government  by  making  refer¬ 
ence  in  the  Party’s  Constitution  to  the  Party’s  reliance  on 
Marxism-Leninism  which  is  the  theory  and  tactics  of  the 
proletarian  revolution  (A.  1302-1303,  1318-1319). 

Appellant  and  other  students  at  the  Lenin  Institute  were 
taught  the  use  of  “ Aesopian  language”  (A.  212,  213). 

E.  Aesopian  Language  Applied  to  Appellant’s  State¬ 
ment  of  Resignation 

Expert  witnesses  Gitlow,  Johnson  and  Lautner  each 
testified  that  in  his  expert  opinion  that  portion  of  appel¬ 
lant’s  statement  of  resignation,  Government’s  Exhibit  13 
(A.  557-558),  which  stated: 

Neither  I  nor  the  Communist  Party  ever  believed  in 
or  advocated  the  overthrow  of  any  democratically 
elected  government  by  force  or  violence, 

was  an  example  of  the  utilization  of  Aesopian  language. 
They  explained  that  the  Communist  Party  teaching  was 
that  the  Government  of  the  United  States  is  an  imperialist 
bourgeois  government  where  both  political  parties  are  con¬ 
trolled  by  the  Wall  Street  capitalists  and  as  such  the 
Government  of  the  United  States  is  not  a  democratically 
elected  government;  it  is  a  dictatorship.  The  only  true 
democratically  elected  governments,  according  to  the 
teaching  and  philosophy  of  the  Communist  Party,  are  the 
governments  of  the  Soviet  Union  and  its  satellites  in  which 
the  Communist  Party  is  in  complete  control  and  a  dictator- 
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ship  of  the  proletariat  exists,  having  been  forged  in  the 
fires  of  revolution  (A.  558,  837,  1215). 

Regarding  that  phrase  in  appellant’s  statement  of  resig¬ 
nation,  supra ,  in  which  he  stated: 

I  have  resigned  from  the  Communist  Party  but  I 
do  not  give  up  my  belief  in  true  democracy, 

the  witnesses  presented  by  the  Government  and  qualified 
as  experts  on  matters  involving  the  Communist  Party  of 
the  United  States  of  America  testified  that  the  phrase  was 
Aesopian  and  contained  a  double  meaning.  They  stated 
that  in  the  teachings  of  the  Communist  Party  a  ‘ ‘true  de¬ 
mocracy”  can  exist  only  under  a  dictatorship  of  the  prole¬ 
tariat  such  as  exists  in  the  Union  of  Soviet  Socialist 
Republics.  The  Government  of  the  United  States  is  con¬ 
sidered  by  Communists  to  be  a  bourgeois  democracy,  a 
concealed  dictatorship  of  the  ruling  class  over  the  working 
class  (A.  560,  838-839,  1219-1220,  1677-1678). 

Witness  Hladun  substantiated  this  testimony  when  he 
stated  that  during  his  course  of  instruction  at  the  Lenin 
Institute  in  Moscow  the  students  were  taught  that  a  true 
democracy  can  exist  only  under  a  dictatorship  of  the  prole¬ 
tariat.  This  philosophy  of  the  Communist  Party  is  further 
exemplified  by  the  language  on  page  23  of  Government’s 
Exhibit  23,  “The  Communist  Party  in  Action,”  where  it 
states:  “The  only  form  of  government  that  is  truly  demo¬ 
cratic,  a  government  which  belongs  to  the  overwhelming 
majority  of  the  population  and  is  built  and  operated  by  all 
its  toilers,  is  the  Soviet  form  of  government.” 

Benjamin  Gitlow  expressed  his  expert  opinion  that  in 
utilizing  this  phrase  in  his  statement  of  resignation  appel¬ 
lant  was  reaffirming  his  membership  in  the  Communist 
Party  (A.  560). 

Lautner  testified  that  in  his  expert  opinion  appellant’s 
use  of  this  Aesopian  phrase  indicated  that  he  was  merely 
carrying  out  a  Party  assignment  and  had  not  broken  with 
the  Communist  Party  (A.  1226). 

Johnson  testified  that  in  his  expert  opinion  appellant’s 
statement  meant  “I  am  still  a  Communist  and  I  will  re¬ 
main  one”  (A.  839). 
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Budenz  testified  that  to  a  Communist  this  phrase  con¬ 
stituted  an  assertion  of  continued  membership  in  the  Com¬ 
munist  Party  (A.  1678). 

F.  Communist  Control  of  May  Day  Celebrations 

The  Government  established  that  the  Communist  Party 
controlled  and  dominated  May  Day  Celebrations  (A.  1280- 
1283).  As  a  usual  rule,  the  Political  Committee  of  the 
Communist  Party  appointed  a  United  May  Day  Committee 
which  would  serve  as  a  front  in  organizing  the  festivities. 
The  United  May  Day  Committee  would  have  no  apparent 
connection  with  the  Communist  Party.  However,  basic 
control  over  the  program  would  remain  in  the  hands  of  the 
Political  Committee  (A.  517-518,  782-783,  1282).  The 
Political  Committee  of  the  Communist  Partv  would  make 
all  necessary  arrangements  for  the  parade.  They  would 
decide  on  the  slogans  and  banners  to  be  carried,  choose  the 
persons  to  speak,  and  write  their  speeches  (A.  782-783). 
However,  as  a  matter  of  policy  they  attempted  to  recruit 
as  many  non-Communist  organizations  as  possible  to  par¬ 
ticipate  in  the  parades.  The  Party  maintained  absolute 
control  over  the  speakers’  platform  and  only  those  per¬ 
sons  with  passes  were  allowed  there  (A.  1282).  A  “de¬ 
fense  squad”  was  also  maintained  around  the  platform 
to  insure  the  safety  of  the  speakers  in  the  event  of  any  dis¬ 
turbance  (A.  786). 

Appellant  served  as  a  member  of  the  United  May  Day 
Committee  from  1935  until  1940,  receiving  his  instructions 
from  the  Communist  Party  (A.  784). 

Appellant  was  present  and  spoke  from  the  platform  at 
the  1951  and  1952  May  Day  Parades.  The  Government 
introduced  the  speeches  made  by  appellant  at  these  parades 
through  the  stenographic  notes  taken  at  the  time  by  wit¬ 
nesses  Doherty  and  Villano,  special  employees  of  the  Fed¬ 
eral  Bureau  of  Investigation  (A.  1104-1109). 

Witnesses  Gitlow  and  Johnson  testified  that  in  their  ex¬ 
pert  opinion  on  matters  involving  the  Communist  Party  it 
was  absolute  policy  that  a  person  who  was  not  a  member 
of  the  Communist  Party  or  who  was  opposed  to  Commun- 
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ism  would  not  be  allowed  to  speak  from  the  speakers’  dais 
during  May  Day  parades  (A.  654,  816-817). 

Witness  Lautner  gave  his  expert  opinion  that  appellant 
would  not  have  been  allowed  to  speak  from  the  platform 
during  the  1951  and  1952  May  Day  Parades  had  he  in  fact 
broken  with  the  Communist  Party  (A.  1282-1283). 

Lautner  also  examined  Government  Exhibits  25,  35  and 
36,  photographs  of  the  1951  and  1952  May  Day  Parades, 
and  identified  appellant  and  other  persons  whom  he  had 
personally  known  to  be  members  of  the  Communist  Party 
on  the  May  Day  speakers’  platform.  These  persons  in¬ 
cluded  such  leaders  of  the  Party  as  Eugene  Dennis,  the 
then  general  secretarv  and  head  of  the  Partv;  John  Wil- 
liamson,  Robert  Thompson,  Benjamin  Davis,  Jr.,  John 
Gates,  Irving  Potash,  Louis  Wein  stock,  Arnold  Johnson, 
Claildia  Jones,  and  Elizabeth  Gurley  Flynn,  all  of  whom 
were  then  or  had  been  members  of  the  National  Committee 
of  the  Party;  William  Patterson,  a  former  member  of  the 
Party’s  Central  Committee;  Alexander  Trachtenberg,  the 
head  of  the  Party’s  National  Review  Commission;  Albert 
Lannon;  Betty  Gannett;  and  George  Blake  Charnev.®  (A. 
1131-1140,  1271-1277.) 

III.  The  Nature  of  the  Communist  Party 

A.  Democratic  Centralism 

Stalin,  writing  in  the  “Foundations  of  Leninism,” 
Government’s  exhibit  8,  at  page  119,  circulated  by  the 
Party  as  part  of  its  Marxist-Leninist  teachings  (A.  197, 
457,  1180,  1485-1486),  stated: 

The  achievement  and  maintenance  of  the  dictator¬ 
ship  of  the  proletariat  is  impossible  without  a  party 


6  Dennis,  Williamson,  Thompson,  Davis.  Gates,  and  Potash  were 
six  cf  the  twelve  defendants  in  the  original  Smith  Act  prosecu¬ 
tion,  which  culminated  in  Dennis  v.  United  Statesf  341  U.  S.  494. 
Weinstock,  Johnson,  Jones,  Flynn,  Trachtenberg,  Lannon,  Gan¬ 
nett,  and  Charney  were  among  the  defendants  in  the  “second- 
string”  prosecution,  United  States  v.  Flynn}  216  F.  2d  354  (C.A. 
2) ,  certiorari  denied,  348  U.S. - ,  75  S.  Ct.  295. 
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which  is  strong  by  reason  of  it  solidarity  and  iron  dis¬ 
cipline  .  .  . 

This  iron  discipline  of  the  Communist  Party  is  embodied 
in  the  concept  of  democratic  centralism.7 

Witness  Hladun  testified  that  the  philosophy  of  demo¬ 
cratic  centralism  was  taught  the  students  at  the  Lenin  In¬ 
stitute.  He  defined  the  application  of  the  principle  as  that 
whereby  all  decisions  regarding  Party  matters  or  which 

would  affect  an  individual’s  Partv  activities  are  made  bv 

%  * 

the  higher  levels  of  the  Communist  Party  and  are  abso¬ 
lutely  binding  on  subordinate  units.  Individuals  and  lower 
units  must  absolutely  obey  directives  and  policy  promul¬ 
gated  by  the  higher  echelon  (A.  217). 

B.  Communist  Party  Schools 

The  Communist  Partv  established  a  school  svstem  for  the 

*  « 

education  of  its  members  in  1942  (A.  459).  Testimony  of 
the  expert  witnesses  established  that  from  1924  until  1950 
the  National  Committee  of  the  Communist  Party  controlled 
the  school  system.  The  ultimate  decision  as  to  the  curric¬ 
ulum  of  the  schools,  the  books  and  literature  to  be  used,  and 
the  instructors  was  for  the  National  Committee  (A.  456, 
725-727,  1142-1143,  1309-1310). 

A  former  member  of  the  National  Committee  of  the  Com¬ 
munist  Party  testified  that  appellant  was  present  at  meet¬ 
ings  of  the  National  Committee  when  the  agenda  of  the 
Party  schools  were  discussed  (A.  788-789). 

C.  Clandestine  Activities 

“The  Twenty-One  Conditions  for  Admission  into  the 
Communist  International,”  Government’s  Exhibit  14, 
adopted  by  the  Second  Congress  of  the  Communist  Interna¬ 
tional  in  Moscow,  held  from  July  17  to  August  7,  1920, 
clearly  sets  forth  the  Communist  policy  regarding  its 
clandestine  operations.  The  “conditions”  were  used  in 

7  See  “Why  Communism?'',  Government's  Exhibit  18,  and  “A 
Manual  on  Organization,”  Government's  Exhibit  22. 
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Party  schools  (A.  1166-1167).  Condition  No.  3  reads  as 
follows: 

The  class  struggle  in  almost  all  the  countries  in 
Europe  and  America  is  entering  into  the  phase  of 
civil  war.  Under  such  conditions,  the  Communist  can 
have  no  confidence  in  bourgeois  law.  They  must  every - 
where  create  a  parallel  illegal  apparatus,  which  at  the 
decisive  moment  could  assist  the  Party  in  performing 
its  duty  to  the  revolution.  In  all  countries  where  in  con- 

!  sequence  of  martial  law  or  exceptional  laws  the  Com¬ 
munists  are  unable  to  carry  on  all  their  work  legally, 
a  combination  of  legal  and  illegal  work  is  absolutely 
necessary. 

The  Communist  Party  of  the  United  States  of  America 
was  a  member  of  the  Communist  International  until  it  dis¬ 
associated  in  1941  in  order  to  comply  with  the  Voorhees 
Act  (A.  1286-1287). 

Witness  Hladun  testified  that  while  a  student  at  the  Lenin 
Institute  in  Moscow  he  was  taught  that  all  sections  of  the 
Communist  International  should  expose  only  such  mem¬ 
bers  as  was  absolutely  necessary  and  never  the  entire  mem¬ 
bership  of  the  organization.  It  was  explained  to  the  stu¬ 
dents  that  for  each  visible  and  known  section  of  any  portion 
of  the  Communist  International  there  existed  a  separate 
secret  organization,  totally  concealed  so  as  to  render  it 
impervious  to  governmental  investigations.  Each  of  these 
units  was  to  be  fully  operational  so  that  it  could  assume 
control  in  the  event  the  visible  apparatus  was  hindered 
from  continuing  its  activities  (A.  220-222). 

Witness  Gitlow,  the  former  General  Secretary  of  the 
Communist  Party,  testified  that  the  Communist  Party  of 
the  United  States,  as  a  member  of  the  Communist  Interna¬ 
tional,  formed  an  underground  apparatus  which  existed 
during  the  entire  time  he  served  as  a  functionary  of  the 
Party  (A.  659-661).  According  to  the  expert  testimony  of 
witness  Johnson,  the  Communist  underground  in  the  United 
States  consisted  of  a  secret  national  committee,  district 
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committees  and  cells.  They  were  manned  bv  the  most  skilled 
and  highly  trained  revolutionaries.  These  cells  operated 
in  factories,  mines  and  Government  agencies  to  further  con¬ 
spiratorial  purposes  of  the  Communist  Party  (A.  879-880). 

In  conjunction  with  the  underground  units,  the  Commu¬ 
nist  Party  also  established  secret  printing  shops  and  mail 
drops.  A  courier  system  was  developed  to  carry  secret 
messages  from  one  Party  unit  to  another  (A.  882-883). 8 

Witness  Lautner  testified  that  he  actively  participated 
in  the  formation  of  a  Communist  Party  underground  sub¬ 
sequent  to  the  1948  national  convention  of  the  Party,  and 
that  this  underground  was  active  at  the  time  of  his  expul¬ 
sion  from  the  Party  in  January  1950  (A.  1320-1321). 

IV.  Communist  Party  Objectives  in  the  Trade  Union 

Movement 

The  theory  of  Marxism-Leninism  views  the  trade  union 
movement  as  the  greatest  potential  of  revolutionary  power. 
Trade  unions,  under  the  control  of  the  Communist  Party, 
are  visualized  as  the  main  fulcrum  to  be  utilized  in  over¬ 
throwing  all  bourgeois  governments  and  establishing  dic¬ 
tatorships  of  the  proletariat  (A.  215-216).  It  is  essential 
to  the  Communist  revolutionary  aims  that  control  of  labor 
unions  be  secured.  In  “Left  Wing  Communism — An  In¬ 
fantile  Disorder,”  Government’s  Exhibit  4,  Lenin  wrote 
at  page  38: 

There  can  be  no  doubt  that  people  like  Gompers, 
Henderson,  Jouhaux  and  Legien  are  very  grateful  to 
“left”  revolutionaries  who,  like  the  German  opposi¬ 
tion  “on  principle”  (heaven  preserve  us  from  such 
“principle”!)  or  like  some  of  the  revolutionaries  in 
the  American  Industrial  Workers  of  the  World,  advo¬ 
cate  leaving  the  reactionary  trade  unions  and  refus- 


8  See  also  the  testimony  of  Johnson  (A.  707-70S),  Lautner  (A. 
1311-1312  et  seq.)  and  Harper  (A.  1498-1500)  as  to  the  extensive 
security  measures  taken  to  ensure  the  secrecy  of  Communist  Party 
meetings,  conventions  and  classes. 
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ing  to  work  in  them.  There  can  be  no  doubt  that  those 
gentlemen,  the  “ leaders’ ’  of  opportunism,  will  resort 
to  every  trick  of  bourgeois  diplomacy,  to  aid  the  bour¬ 
geois  governments,  the  priests,  the  police  and  the 
courts,  to  prevent  Communists  from  joining  the  trade 
unions,  to  force  them  out  by  every  means,  to  make  their 
work  in  the  trade  unions  as  unpleasant  as  possible,  to 
insult,  beat  and  persecute  them.  We  must  be  able  to 
withstand  all  this,  to  agree  to  any  sacrifice,  and  even — 
if  need  be,  to  resort  to  all  sorts  of  stratagems,  artifices, 
illegal  methods,  to  evasions  and  subterfuges,  only  so 
as  to  get  into  the  trade  unions,  to  remain  in  them,  and 
to  carrv  on  Communist  work  within  them  at  all  costs. 

The  Communist  Party  has  always  considered  trade 
unions  as  mass  organizations  to  be  utilized  in  the  further¬ 
ance  of  their  aims.  It  is  their  policy  to  bring  into  the  Com¬ 
munist  Party  the  most  effective  trade  union  members, 
school  them  as  revolutionaries  and  to  use  them  and  their 
trade  unions  to  achieve  their  aims  and  objectives  (A.  1324- 
1326). 

On  page  84  of  the  pamphlet  ‘‘The  Way  Out,”  Govern¬ 
ment’s  Exhibit  16,  it  is  stated : 

The  Communists  in  the  trade  unions  must  undertake 
to  bring  the  program  and  policies  of  the  Party  before 
the  masses.  A  struggle  must  be  conducted  against  all 
opportunist  deviations  which  wish  to  limit  the  strug¬ 
gles  of  the  trade  unions  to  purely  “trade”  questions. 
The  trade  unions,  as  the  basic  mass  organization  of 
the  workers,  must  fight  for  all  of  these  other  workers. 

The  original  objective  of  the  Communist  Party  was  to 
capture  all  trade  unions  by  placing  Party  members  in  con¬ 
trolling  positions  to  accomplish  the  following  aims: 

1.  To  use  the  unions  as  a  recruiting  ground  for  mem¬ 
bership  in  the  Communist  Party; 

2.  To  use  the  economic  power  of  the  union  for  revolu¬ 
tionary  purposes  when  such  became  expedient; 

3.  To  bolster  the  finances  of  the  Communist  Partv; 

*  7 


21 


4.  To  link  the  American  trade  union  movement  to 
the  Communist  International  trade  union  movement 
controlled  by  the  Red  International  of  Trade  Unions 
(A.  481-482/1324-132 6). 

Members  of  the  Communist  Party  were  taught  that  con¬ 
trol  of  the  American  labor  movement  is  essential  to  the 
successful  overthrow  of  the  United  States  Government. 
The  Communist  Party  philosophy  classifies  labor  unions  as 
“transmission  belts”  through  which,  in  a  revolutionary 
situation,9  it  could  develop  and  channelize  resentments 
and  dissatisfactions  into  general  strikes  in  basic  indus¬ 
tries,  paralyzing  the  national  economy  and  thereupon  fo¬ 
menting  an  armed  insurrection  (A.  844-845,  1421-1422). 

To  accomplish  its  purposes,  the  Executive  Committee 
of  the  Communist  International  ordered  the  formation  of 
an  organization  known  as  the  Trade  Union  Educational 
League  in  opposition  to  the  so-called  “reactionary”  trade 
unions  of  the  United  States.  It  visualized  using  this  or¬ 
ganization  to  gain  such  control  over  the  American  labor 
movement  (A.  452-453)  that  it  could  be  easily  affiliated 
with  the  Red  Trade  Union  International,  thus  establishing 
a  potent  force  to  be  employed  in  the  world  revolutionary 
aims  of  the  Communist  Party  (A.  672-673).  Full  control 
over  the  Trade  Union  Educational  League  was  maintained 
by  the  political  and  central  executive  committees  of  the 
Communist  Party  (A.  452).  Appellant  was  appointed  by 
the  Communist  Party  to  the  position  of  head  of  the  fur¬ 
riers'  section  of  the  Trade  Union  Educational  League  (A. 
461-462). 

In  1928,  on  orders  of  the  Communist  International,  the 
name  of  the  Trade  Union  Educational  League  was  changed 
to  the  Trade  Union  Unity  League.  The  organization,  how- 


3  A  revolutionary  situation  is  considered  to  exist  when  the 
political  equilibrium  of  a  country  is  upset,  as  when  there  is  political 
chaos  or  an  economic  depression  with  unrest  among  the  laboring 
classes,  or  during  time  of  war  when  a  country's  military  com¬ 
mitments  would  disallow  it  sufficient  force  for  internal  defense 
(A.  208). 
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ever,  remained  under  the  complete  control  of  the  Com¬ 
munist  Party  (A.  764-765). 

By  1935  it  became  apparent  to  the  Communist  Interna¬ 
tional  that  the  Trade  Union  Unity  League  was  not  accom¬ 
plishing  its  purpose  as  a  Communist  union.  The  Commu¬ 
nist  International,  therefore,  decided  to  liquidate  the  or¬ 
ganization  and  attempt  to  infiltrate  the  “right  wing”  unions 
of  the  United  States  (A.  772-773).  At  a  meeting  presided 
over  by  appellant,  Communist  union  leaders  were  in¬ 
structed  to  negotiate  with  the  American  Federation  of 
Labor  for  admission  into  that  organization.  The  purpose 
was  to  place  devoted  Communists  in  the  main  stream  of  the 
American  labor  movement  where  they  could  gain  control 
of  the  individual  unions  and  bring  them  under  the  direction 
of  the  Communist  Party  (A.  773-774).  During  this  meet¬ 
ing,  Jack  Stachcl,  head  of  the  Trade  Union  Commission  of 
the  Communist  Party,  referred  to  the  writings  of  Lenin  in 
“Left  Wing  Communism”  and  told  those  present  that  they 
must  use  every  means  at  their  disposal  to  evade  the  anti- 
Communist  by-laws  of  the  American  Federation  of  Labor 
in  order  to  insure  favorable  action  on  their  applications  for 
affiliation  (A.  777-778). 

Regarding  the  question  of  admitting  their  Communist 
Party  membership,  Stachel  stated  that  the  Communist 
Party  would  decide  on  an  individual  basis  whether  or  not 
those  who  were  known  as  Communists  should  state  that 
they  had  broken  with  the  Party.  Generally,  however,  those 
leaders  who  were  not  known  as  Communists  were  to  deny 
any  affiliation  with  the  Communist  Party,  while  those 
known  as  Communists  were  to  state  that  they  had  severed 
their  relations  with  the  Party  (A.  778-779). 10 


;  10  Witness  Lautner  testified  that  during  his  attendance  at  the 
National  Training  School  of  the  Communist  Party  in  1941  the 
question  of  denying  Communist  Party  membership  was  taught 
in  connection  with  a  course  regarding  the  trade  union  movement. 
The  students  were  instructed  that  in  any  of  their  activities  the 
welfare  of  the  Communist  Party  would  govern  their  movements. 
If  it  were  to  the  advantage  of  the  Communist  Party  to  have  an 
individual’s  Party  membership  known  such  would  be  approved 


23 


A.  Policy  of  Concentration  in  Basic  Industries 

The  policy  of  the  Communist  Party  regarding  concentra¬ 
tion  in  basic  American  industries  to  advance  the  achieve¬ 
ment  of  Socialism  was  vigorously  pursued  following  the 
adoption  of  “An  Open  Letter,”  Government’s  Exhibit  17, 
by  the  1933  Extraordinary  Conference  of  the  Communist 
Party.  Earl  Browder,  then  general  secretary  of  the  Com¬ 
munist  Party  in  the  United  States,  explained  that  the 
purpose  of  the  “Open  Letter”  was  to  point  up  the  need  for 
the  Communist  Party  to  infiltrate  the  basic  and  key  Amer¬ 
ican  industries  and  to  formulate  a  program  of  concentration 
to  guarantee  their  success.  By  becoming  entrenched  in 
the  industrial  heart  of  America  the  Communists  reasoned 
that  in  the  event  of  war  with  the  Union  of  Soviet  Socialist 
Republics  they  could  paralyze  the  American  economy  and 
create  such  chaos  that  the  overthrow  of  the  Government 
would  be  rendered  feasible  (A.  763-764). 

This  policy  of  concentration  was  later  restated  in  “A 
Manual  on  Organization,”  Government’s  Exhibit  22,  which 
reads  at  page  27: 

The  Party  should  concentrate  all  its  forces  and 
energy  to  build  the  shop  units,  first  of  all  in  the  basic 
industries. 

Basic  industries  are  those  upon  which  the  whole  eco¬ 
nomic  system  depends.  They  include: 

One,  those  which  produce  material  for  production, 
like  steel,  mining,  oil,  chemicals. 

Two,  those  which  deliver  materials  to  the  place  of 
production  or  consumption,  like  railroads,  trucking, 
marine,  etcetera. 

Three,  those  which  produce  power  for  running  the 
wheels  of  industry,  electric  power  plants,  steam  and 
hydro-electric  plants,  etc. 

It  is  also  important  to  concentrate  all  our  energy  to 

by  the  Party  leaders.  Conversely,  if  it  were  felt  that  being  known 
as  a  Communist  would  impair  an  individual’s  effectiveness  as  a 
trade  union  leader  his  membership  would  be  denied  or  concealed 
(A.  1203-1205). 
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build  the  Party  in  the  auto,  textile  and  packing  house 
industries  because  of  their  strategic  importance  in  the 
economic  system.  Strong  Party  organizations,  shop 
units,  in  these  basic  industries  with  a  mass  following 
could  really  influence  and  lead  the  millions  of  workers 
engaged  in  these  as  well  as  in  all  lesser  industries  in 
their  daily  struggle,  and  deliver  decisive  blows  to 
capitalism. 

While  it  is  of  the  utmost  importance  to  concentrate 
all  energy  of  the  Party  to  build  and  strengthen  the 
units  in  the  basic  industries,  the  other  industries  can¬ 
not  be  neglected.  The  Party  systematically  builds 
units  in  light  industries,  clothing,  shoe  and  leather,  etc., 
in  offices,  stores,  laundries,  hotels  and  restaurants,  etc. 

B.  Communist  Party  Policy  Regarding  the  Labor  Man¬ 
agement  Relations  Act  of  1947 

It  was  the  original  policy  of  the  Communist  Party  not 
to  allow  its  members  who  were  trade  union  officials  to 
execute  the  non-Communist  affidavits  required  by  the  Labor 
Management  Relations  Act  of  1947.  This  policy  was  later 
modified  when  it  became  apparent  that  the  stability  of  its 
unions  was  threatened  bv  raids  from  the  AFL  and  CTO 
unions  due  to  their  inability  to  utilize  the  facilities  of  the 
National  Labor  Relations  Board  (A.  1429  et  seq.). 

When  it  later  became  apparent  that  trade  union  leaders 
would  be  obligated  to  execute  the  affidavits  required  by  the 
Act  in  order  to  safeguard  the  existence  of  their  unions, 
union  officials  were  instructed  to  sign  the  affidavits  and  to 
continue  their  Communist  activities  on  a  secret  and  under¬ 
ground  basis.  They  would  not  openly  attend  Communist 
Party  meetings  and  their  contact  with  Party  members 
would  be  limited  to  certain  persons  whom  the  Party  would 
designate  as  being  responsible  for  their  work  as  Commu¬ 
nists  in  the  union  (A.  1453-1454). 

In  conjunction  with  these  undercover  activities,  it  was 
also  the  policy  of  the  Communist  Party  to  have  trade  union 
officials  who  were  openly  known  as  Communists  submit 
registered  "‘letters  of  resignation”  from  the  Communist 
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Party.  Such  letters  of  resignation  served  only  as  artifices 
and  were  not  in  fact  resignations  (A.  1263-1264). 

V.  Expert  Testimony  Regarding  the  Communist  Party 
Program  of  Violent  Revolution 

The  testimony  of  the  expert  witnesses  presented  by  the 
Government  established  unequivocally  that  from  at  least 
the  year  1919  to  and  including  the  year  1953,  the  Communist 
Party  of  the  United  States  of  America  embraced  the  the¬ 
ories  of  Marxism-Leninism  and  advocated  the  violent  over¬ 
throw  and  destruction  of  our  form  of  government. 
Marxism-Leninism  was  defined  as  the  theory  and  tactics 
of  the  proletarian  revolution  in  general  and  of  the  dictator¬ 
ship  of  the  proletariat  in  particular  (A.  1679-1680). 

The  former  Communist  Party  leaders  who  testified  in 
behalf  of  the  Government  stated  that  it  has  always  been 
the  position  of  the  Communist  Party  of  the  United  States 
of  America  and  the  International  Communist  Movement 
that  the  establishment  of  a  dictatorship  of  the  proletariat 
cannot  be  accomplished  by  means  other  than  a  violent 
revolution  (A.  215-216,  499-501,  1332-1333,  1495).  It  is  not 
the  policy  or  desire  of  the  Communist  Party  to  add  Com¬ 
munistic  programs  to  the  Government  of  the  United  States 
by  legislative  means,  and  thus  to  prolong  its  life;  its 
basic  aim  is  to  destroy  capitalism,  accomplishing  the  de¬ 
struction  by  force  and  violence  (A.  841).  It  is  the  teaching 
of  the  Communist  Party  that  the  Government  of  the  United 
States  is  an  imperialist  Government  controlled  and  owned 
by  monopoly  capitalism,  the  antithesis  of  socialism ;  hence, 
it  must  be  completely  destroyed.  It  is  a  basic  teaching  of 
the  Communist  Party  that  the  transition  from  capitalism 
to  Communism  cannot  be  accomplished  without  a  violent 
social  upheaval.  It  ridicules  the  concept  that  Communism 
could  be  established  by  any  parliamentary  or  peaceful 
means  (A.  499-501,  1332-1333,  1412-1413). 

According  to  the  testimony  of  the  Government’s  expert 
witnesses,  the  plan  of  the  Communist  Party  is  to  use  the 
trade  union  movement  as  the  main  fulcrum  in  establishing 
a  dictatorship  of  the  proletariat.  This  is  to  be  accom- 
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plished  by  using  any  grievance  or  dissatisfaction  that  might 
exist  to  weld  workers  into  a  cohesive  unit  and  recruit  them 
into  the  Communist  Party  to  serve  as  the  mass  army  of  the 
revolution  whenever  a  revolutionary  situation  might  come 
into  existence  (A.  215-216,  1412-1413). 

Trade  unions  would  thus  play  the  key  role  in  the  revolu¬ 
tion  of  paralyzing  the  national  economy  through  strikes  in 
basic  industries  and  by  serving  as  the  mass  army  of  the 
revolution  (A.  503,  844-845,  1412-1413). 

It  is  the  teaching  of  the  Communist  Party  that  it  lias 
the  sole  responsibility  for  preparing  and  organizing  the 
masses  of  the  American  people  for  the  forceful  and  violent 
overthrow  of  the  United  States  Government.  The  Com¬ 
munist  Party  teaches  that  it  will  serve  as  the  vanguard  of 
the  revolution  designed  to  destroy  capitalism  and  to  build 
a  dictatorship  of  the  proletariat  on  its  ruins  and  ashes  (A. 
840). 

A  dictatorship  of  the  proletariat  as  advocated  by  the 
Communist  Party  was  defined  by  the  Government’s  expert 
witnesses  as  the  second  stage  of  a  successful  Communist 
revolution,  the  first  stage  being  the  destruction  of  the  capi¬ 
talist  government  (A.  500-501).  During  the  course  of  the 
revolution  the  Communist  Party  would  concentrate  its 
efforts  on  the  total  destruction  of  the  United  States  Gov¬ 
ernment  and  the  elimination  of  all  elements  which  might  be 
in  opposition  to  the  Communist  rule  (A.  500-501).  First 
and  foremost  it  proposes  the  complete  destruction  of  the 
entire  governmental  machinery  of  the  old  capitalist  govern¬ 
ment — the  army,  the  police,  the  courts,  the  departments  of 
government,  the  owners  of  industry,  and  all  persons  who 
have  in  any  way  benefited  from  capitalism.  It  would  also 
ruthlesslv  crush  all  intellectual  and  cultural  forces  in  the 
country  which  might  be  in  opposition  to  Communism  or  who 
could  not  be  depended  upon  to  accept  the  Communist  pro¬ 
gram  (A.  500-501,  842-843,  1496-1497,  1679-1680). 

Under  the  dictatorship  of  the  proletariat  which  would 
then  be  established,  the  Communist  Party  would  control  all 
power  and  authority  of  Government  (A.  500-501).  It 
would  confiscate  railroads,  mines,  mills,  factories,  banks, 
land,  and  industries,  making  them  properties  of  the  state. 
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It  would  also  assume  control  of  all  media  of  communica¬ 
tion  and  propaganda  (A.  842).  A  dictatorship  of  the  pro¬ 
letariat  is  thus  defined  as  a  form  of  state  government 
unrestricted  by  any  law,  insuring  the  Communist  Party 
complete  control  (A.  1304-1305). 

VI.  Documentary  Evidence  of  the  Communist  Party 
Program  of  Violent  Revolution 

The  testimony  of  the  Government’s  experts  that  violent 

overthrow  of  this  Government  is  a  basic  Communist  Partv 

* 

principle  is  buttressed  by  excerpts  from  Party  writings 
and  the  Marxist-Leninist  classics  whose  authenticity  was 
not  controverted.  The  Marxist-Leninist  classics  used  by 
the  Communist  Party  set  forth  in  unmistakable  language 
the  necessity  for  the  violent  destruction  of  bourgeois  gov¬ 
ernments  in  order  to  achieve  Communism.  It  is  a  basic 
premise  of  Marxism-Leninism  that  the  proletarian  revolu¬ 
tion  cannot  be  achieved  without  violence. 

We  set  forth  below  a  list  of  the  basic  Marxist-Leninist 
books  and  pamphlets  received  in  evidence  as  being  used  as 
texts  by  the  Communist  Party,  together  with  references 
to  where  they  appear  in  appellant’s  Appendix. 

Exhibit  9 — State  and  Revolution,  (A.  197,  457,  708,  1173, 
1485). 

Exhibit  7 — History  of  the  CPSU,  (A.  197,  893,  1145, 
1483). 

Exhibit  8 — Foundations  of  Leninism,  (A.  197,  457,  1180, 
1485-1486). 

Exhibit  6 — Programme  of  the  Communist  International, 
(A.  197,  457,  650,  708,  1166-1167). 

Exhibit  5 — Communist  Manifesto,  (A.  197,  456,  707, 
1485). 

Exhibit  4 — Left  Wing  Communism — an  Infantile  Dis¬ 
order,  (A.  197,  457,  708,  1201,  1486). 

Exhibit  10 — Imperialism,  (A.  223,  836,  1209-1210). 

Exhibit  14 — Twenty-One  Conditions  for  Admission  in 
the  Communist  International,  (A.  661). 
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Exhibit  18 — The  Way  Out,  (A.  755-757). 

Exhibit  IS — Why  Communism,  (A.  790-816). 

Exhibit  22 — Manual  on  Organization,  J.  Peters,  (A. 
856-875). 

Exhibit  21 — Problems  of  Leninism,  (A.  845,  1198,  1486). 

Exhibit  23 — The  Communist  Party  in  Action,  (A.  884). 

SUMMARY  OF  ARGUMENT 

I 

The  evidence  is  sufficient  to  support  the  verdict  both  on 
the  first  or  “membership”  count  and  the  third  or  “sup¬ 
port”  count. 

The  issue  under  the  “membership”  count  was  whether 
appellant  was  a  member  of  the  Communist  Party  on 
August  29, 1950,  when  he  swore  he  was  not.  lie  admittedly 
had  been  a  member  for  30  years  prior  to  August  24,  1950, 
and  the  evidence  shows,  moreover,  that  he  had  been  an 
active  and  disciplined  member  of  high  Party  rank  and  of 
unwavering  loyalty.  On  August  24,  1950,  he  submitted  his 
“resignation.”  The  issue  thus  hinged  on  the  bona  fides 
and  legal  effectiveness  of  this  purported  resignation. 

The  Government  adduced  a  wealth  of  evidence  tending 
to  prove  that  this  was  not  a  genuine  resignation — that  it 
was  not  intended  to  effect  a  real  severance  of  membership. 
Appellant  issued  a  public  statement  shortly  after  his 
“resignation”  in  which  he  announced  that  he  had  resigned 
in  order  to  comply  with  the  Taft-Hartley  Act,  but  that  he 
had  not  given  up  his  belief  in  “true  democracy.”  Ac¬ 
cording  to  the  expert  testimony  of  government  witnesses 
who  had  formerly  been  Communist  Party  members,  “true 
democracy”  was  an  example  of  “Aesopian”  language — a 
language  of  double  meaning  whereby  ordinary  words  are 
used  by  Communists  to  convey  to  other  Party  members  a 
special  meaning  not  apparent  to  the  uninitiate.  The  spe¬ 
cial  meaning  of  “true  democracy,”  they  said,  is  a  dictator¬ 
ship  of  the  proletariat,  exemplified  in  the  Soviet  Union. 
According  to  the  witnesses,  this  statement  of  appellant’s 
was  in  their  opinion  a  reaffirmation  of  his  Party  member¬ 
ship. 
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Appellant’s  participation  in  the  May  Day  parades  of 
1951  and  1952,  including  his  giving  of  a  speech  from  the 
speakers’  platform  in  Union  Square,  further  evidenced  his 
continued  Party  membership,  since  there  was  evidence  that 
these  parades  were  completely  under  the  domination  and 
control  of  the  Party  and  that  only  Party  members  were 
allowed  on  the  speakers’  stand.  Similarly,  the  failure  of 
the  Communist  press  to  denounce  him  for  leaving  the 
Party,  when  viewed  in  the  light  of  the  evidence  that  per¬ 
sons  of  importance  are  denounced  if  they  make  a  genuine 
break  with  the  Party,  was  evidence  that  his  membership 
continued  in  fact.  The  Daily  Worker  reported  his  resig¬ 
nation  in  matter-of-fact  language  and  quoted  approvingly 
and  at  length  from  his  public  statement  announcing  his 
resignation  and  the  reasons  therefor. 

Pertinent,  too,  was  the  testimony  that  the  ordinary  cri¬ 
teria  of  membership  in  an  organization — payment  of  dues, 
attendance  at  meetings,  carrying  a  membership  card,  etc. — 
are  not  necessary  indicia  of  Communist  Party  membership; 
that  the  acceptance  of  the  Party’s  program  and  discipline 
are  the  crucial  requirements;  and  that  it  was  the  Party’s 
policy  for  Communist  trade  union  leaders  to  sign  the  non- 
Communist  affidavits  if  necessary  to  safeguard  the  union's 
existence  and  thereafter  to  continue  their  membership  on 
a  secret  or  4 ‘underground”  basis. 

The  evidence  on  the  “support”  count  was  even  stronger. 
Even  if  appellant’s  resignation  from  the  Party  be  con¬ 
strued  as  a  genuine  severance  of  membership,  it  is  clear 
that  he  continued  to  “support”  the  Party,  as  evidenced  by 
his  issuance  of  the  defiant  public  statement  announcing  his 
resignation,  filled  as  it  was  with  praise  for  the  Party,  and 
by  his  participation  in  May  Day  parades  following  his 
resignation.  That  the  Party  was  an  organization  teaching 
forcible  overthrow  of  the  Government  and  that  appellant 
so  knew  were  amply  proved. 
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II 

The  trial  court  did  not  err  in  its  rulings  on  the  admission 
and  exclusion  of  evidence. 

A.  Evidence  relating  to  appellant’s  past  membership  in 
the  Party  was  properly  received.  His  willingness  to  stipu¬ 
late  to  such  membership  could  not  deprive  the  prosecution 
of  its  right  and  duty  to  adduce  evidence  detailing  how 
highly  active  his  past  membership  had  been,  how  tutored 
he  was  in  Party  principles,  and  how  high  in  the  Party’s 
councils  he  had  moved.  Such  evidence  was  vital  on  the 
sharply  disputed  issue  of  the  genuineness  of  his  resigna¬ 
tion  from  the  Party,  and  so  was  indispensable  to  the  proof 
of  his  membership  on  the  date  of  the  affidavit.  Further¬ 
more  most  of  the  evidence  in  question  was  admissible  in 
any  event  under  the  third  count  relating  to  “ support”  of 
the  Party. 

B.  Evidence  that  the  Communist  Party  taught  forcible 
overthrow  of  the  Government  was  properly  received.  Such 
evidence  was  pertinent  to  the  charge  of  the  third  count 
that  appellant  falsely  denied  supporting  an  organization 
which  so  taught,  “namely,  the  Communist  Party.”  There 
is  no  rule  of  law  which  would  restrict  the  prosecution,  in 
proving  that  such  was  the  teaching  of  the  Party,  to  lectures 
which  appellant  may  have  given  or  attended. 

C.  The  Government’s  opinion  testimony  was  properly 
received. 

1.  The  testimony  relating  to  the  use  and  meaning  of 
“Aesopian”  language  by  members  of  the  Party  was  ad¬ 
missible. 

(a)  While  it  is  true  that  Aesopian  language  uses  common 
words  and  phrases,  such  words  and  phrases  have  special 
meanings  under  certain  conditions  to  initiated  ears.  It 
was  proper  for  the  expert  witnesses,  who  knew  such 
usages  and  meanings,  to  explain  them  to  the  jury. 

(b)  The  fact  that  there  is  no  “written  lexicon”  of 
Aesopianisms  is  immaterial.  The  witnesses’  experience  in 
the  Communist  Party  gave  them  adequate  knowledge  to 
testify  as  experts  on  the  subject. 


(c)  Since  the  witnesses  testified  as  experts  on  the  use 
and  meaning  of  Aesopian  language,  they  were  not  re¬ 
stricted  to  translating  terms  but  could  explain  what  in 
their  opinion  was  meant  by  such  terms  in  the  context  in 
which  they  were  used. 

(d)  The  testimony  of  the  expert  witnesses  as  to  the 
meaning  of  appellant’s  statement  explaining  his  resigna¬ 
tion  was,  at  most,  probative  on  the  ultimate  issue  of  the 
truthfulness  of  his  non-Communist  affidavit.  In  anv  event, 
the  authorities  support  the  admissibility  of  opinion  testi¬ 
mony  even  where  the  testimony  touches  on  the  very  issue 
to  be  decided. 

(e)  Finally,  since  the  evidence  was  that  the  use  of 
Aesopian  language  was  unvarying  over  the  years,  it  was 
not  error  to  admit  the  testimony  of  witnesses  who  had 
separated  from  the  Party  prior  to  the  date  when  appel¬ 
lant  allegedly  used  such  language. 

2.  The  other  opinion  testimony  was  admissible. 

(a)  The  testimony  on  the  subject  of  voluntary  relinquish¬ 
ment  of  Party  membership  was  neither  irrelevant  nor 
incompetent.  The  failure  of  the  Party  and  the  Daily 
Worker  to  denounce  appellant  when  he  purported  to  resign 
was  not  offered  as  conclusive  proof  of  anything.  But 
it  was  relevant  to  the  genuineness  of  his  resignation  in  the 
light  of  the  evidence  that  high-ranking  members  who 
actually  quit  the  Party  were  denounced. 

(b)  The  testimony  relative  to  the  significance  of  ap¬ 
pellant’s  having  participated  in  the  May  Day  parades  of 
1951  and  1952  was  admissible.  While  the  witnesses  who 
testified  on  this  point  left  the  Party  prior  to  1951,  the  jury 
were  entitled  to  infer  that  a  long-continued  practice  was 
carried  on  up  to  the  relevant  time.  The  Government’s 
showing  that  appellant  appeared  on  the  parade  stand  and 
gave  speeches  was  relevant  to  his  membership  in  view  of 
the  Party  rule  that  only  members  were  permitted  on  the 
stand.  The  jury  were  clearly  entitled  to  consider  appel¬ 
lant’s  activities  subsequent  to  1950  in  addition  to  his  con¬ 
ceded  30-year  membership  in  the  Party.  In  view  of  his 
long  experience  in  the  Party  the  jury  were  justified  in 
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inferring  that  he  was  not  lacking  in  knowledge  of  the 
Party’s  practices  concerning  and  control  of  the  parades. 

D.  The  court  did  not  exclude  relevant  evidence  offered 
by  appellant. 

1.  The  evidence  offered  concerning  the  veracity  of  gov¬ 
ernment  witness  Budenz  was  not  proper  reputation  evi¬ 
dence,  and  was  excluded  for  precisely  that  reason,  not 
for  the  reason  appellant  claims. 

2.  The  evidence  offered  to  show  that  the  constitutions  of 
several  labor  unions  contain  no  provisions  with  respect  to 
resignation  from  membership  was  properly  excluded  be¬ 
cause  it  was  not  relevant  rebuttal  evidence.  The  Govern¬ 
ment  did  not  rely  at  the  trial  on  the  absence  of  a  resigna¬ 
tion  provision  from  the  constitution  of  the  Communist 
Par  tv. 

Ill 

Appellant  received  a  fair  trial. 

A.  The  prosecutor  was  not  guilty  of  misconduct. 

1.  Appellant’s  trial  counsel  identified  himself  in  the 
jury’s  presence  as  attorney  for  the  Communist  Party  be¬ 
fore  the  Subversive  Activities  Control  Board. 

2.  The  prosecutor’s  reference  in  his  summation  to  a 
statement  in  appellant’s  passport  application  was  not  an 
attempt  to  introduce  evidence  of  a  previous  offense.  It 
was  fair  comment  on  something  already  in  evidence,  and  a 
legitimate  use  of  the  weapon  of  irony. 

3.  The  prosecutor’s  cross-examination  of  defense  wit¬ 
nesses  was  fair  and  permissible  within  the  discretion  of 
the  trial  judge. 

4.  The  prosecutor’s  summation  was  not  unfair.  There 
was  not  even  an  objection  in  the  case  of  most  of  the  inci¬ 
dents  now  complained  of.  His  statement  to  the  jurors 
that  they  were  part  of  what  Communists  refer  to  as  the 
bourgeoisie  was  provoked  by  statements  of  defense  coun¬ 
sel  and  not  improper.  In  any  event,  even  if  a  remark  made 
in  summation  had  been  improper,  it  would  not  justify 
reversal  unless  the  judge  was  requested  to  instruct  the 
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jury  to  disregard  it  and  he  refused  to  do  so.  The  jury 
were  duly  cautioned  that  argument  of  counsel  is  not  evi¬ 
dence.  There  has  been  no  showing  of  prejudice  here, 
especially  in  view  of  appellant’s  acquittal  on  the  second 
count. 

B.  The  communications  between  the  F.B.I.  agent  and  cer¬ 
tain  jurors  did  not  make  the  trial  unfair.  The  agent’s 
contacts  with  members  of  the  jury  panel  were  made  pur¬ 
suant  to  a  legitimate  investigation  arising  out  of  matters 
having  nothing  to  do  with  this  case.  His  conversations 
with  some  of  the  jurors  sitting  in  this  case  were  the  result 
of  a  misunderstanding.  As  soon  as  the  United  States 
Attorney  became  aware  of  the  situation,  he  notified  the 
judge,  who  in  turn  notified  counsel  for  appellant  and 
ordered  a  hearing  to  determine  the  facts.  A  full  hearing 
was  held,  at  which  counsel  for  appellant  participated  to  the 
full  extent  he  desired.  On  the  basis  of  the  facts  adduced, 
the  judge  determined  that  there  would  be  no  prejudice 
to  appellant  if  the  trial  proceeded  without  one  juror  and 
one  alternate  juror.  This  decision  was  one  which  the 
judge  could  properly  make  in  the  exercise  of  a  sound 
discretion.  Rammer  v.  United  States ,  347  U.S.  227. 

C.  The  presence  of  Government  employees  on  the  grand 
and  petit  juries  did  not  render  the  trial  unfair. 

So  far  as  the  petit  jury  is  concerned,  counsel  for  appel¬ 
lant  was  given  full  latitude  at  the  voir  dire  examination 
to  probe  prospective  jurors  for  bias.  This  sufficed  to 
guarantee  a  fair  trial.  Dennis  v.  United  States,  339  U.S. 
162:  Morford  v.  United  States ,  339  U.S.  258. 

With  respect  to  the  grand  jury,  the  issue  here  is  very 
similar  to  if  not  substantially  identical  with  one  of  the 
issues  recently  before  this  Court,  sitting  en  bane ,  in  the 
companion  cases  of  Emspak  v.  United  States,  91  App.  D.C. 
378,  203  F.  2d  54,  and  Quinn  v.  United  States ,  91  App.  D.C. 
344,  203  F.  2d  20.  In  those  cases,  this  Court,  in  7-to-2  de¬ 
cisions,  sustained  the  refusal  of  the  trial  court  to  dismiss 
the  indictments,  or  in  the  alternative  to  grant  hearings 
on  the  question  of  possible  bias,  because  of  the  presence 
of  government  employees  on  the  grand  jury.  The  seven 
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judges  making  up  the  majority,  however,  were  not  in 
agreement  as  to  the  reasons  for  the  affirmance.  The 
opinion  of  Judge  Clark,  which  states  that  the  mere  as¬ 
sertion  of  a  “miasma  of  fear”  among  government  em¬ 
ployees  is  insufficient  to  justify  a  hearing,  would,  were  it 
the  view  of  the  Court,  be  dispositive  of  this  case  contrary 
to  appellant's  position.  But  that  opinion  apparently  rep¬ 
resented  the  views  of  only  four  of  the  nine  judges.  The 
opinion  of  Judge  Prettyman,  joined  in  by  two  other  judges, 
mentions  the  presence  in  those  cases  of  a  factor  not  present 
in  this  case.  It  is  doubtful,  however,  that  Judge  Pretty- 
man's  opinion  is  as  narrowly  based  as  appellant  contends, 
particularly  in  view  of  his  subsequent  concurrence  in 
Richardson  v.  United  States ,  93  App.  D.  C.  134,  208  F.  2d  41, 
certiorari  denied,  347  U.S.  101S,  which  also  presented  the 
grand  jury  question,  but  without  the  factor  on  which  ap¬ 
pellant  now  relies  as  distinguishing  the  Emspak  and 
Quinn  cases. 

Since  “an  indictment  is,  after  all,  no  more  than  an 
accusation"  (Swan,  Ch.  J,  in  United  States  v.  Remiupton, 
191  F.  2d  24G,  252  (C.A.  2),  certiorari  denied,  343  U.S. 
907),  we  submit,  on  the  authority  of  this  Court’s  decision 
in  the  Richardson  case,  supra .  that  the  rulings  below 
refusing  to  dismiss  the  indictment  and  to  grant  a  hearing 
on  the  basis  of  the  showing  made  were  correct. 

:  In  addition,  the  grand  jury  question  hero  involved  is 
now  pending  before  the  Supreme  Court  in  the  Quinn  case. 
Accordingly,  we  are  filing  with  our  brief  in  this  case,  for 
this  Court's  information,  copies  of  the  Government's  brief 
in  the  Supreme  Court  in  that  case.  We  urge  on  this 
Court  the  arguments  made  there  as  further  reasons  for 
affirming  the  rulings  below. 


IV 

The  instructions  to  the  jury  were  correct. 

A.  The  instruction  explaining  the  meaning  of  “member¬ 
ship  in  the  Communist  Party”  was  the  same  instruction  as 
that  given  at  the  earlier  Richardson  trial,  and  approved  in 
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Richardson  v.  United  States ,  93  App.  D.C.  134,  208  F.  2d 

41,  certiorari  denied,  347  U.S.  1018.  There  was  no  danger 

that  the  jury  may  have  been  misled,  by  the  cast  of  the 

language  of  the  instructions,  into  thinking  that  they  could 

convict  merely  upon  a  finding  of  past  membership,  as 

distinguished  from  membership  on  the  date  of  the  affidavit 

of  non-membership.  The  instructions  as  a  whole  made  it 

plain  to  the  jury  that  the  date  with  respect  to  which 

membership  was  in  dispute  was  the  date  of  the  affidavit, 

and  thev  could  have  been  left  in  no  doubt  of  the  crucial 
* 

relevance  of  appellant’s  resignation  from  the  Party  if  they 
believed  it  genuine.  Furthermore,  the  judge  was  not  re¬ 
quested  to  re-phrase  the  Richardson  instruction  to  make 
it  comport  more  exactly  with  the  issue  in  this  case,  where, 
unlike  Richardson ,  the  act  of  having  joined  the  Party  was 
undisputed.  It  is  therefore  too  late  to  raise  the  point  now. 

B.  The  instructions  fairly  and  adequately  presented  to 
the  jury  the  issue  of  whether  or  not  appellant’s  purported 
resignation  from  t lie  Party  was  genuine.  There  was  no 
necessity  for  telling  the  jury  that  past  membership  was  not 
a  bar  to  the  truthful  signing  of  the  affidavit  if  in  fact  mem¬ 
bership  had  been  terminated.  This  was  implicit  in  the  in¬ 
structions  given.  The  same  is  true  with  respect  to  the 
contents  of  the  other  requested  instructions.  The  instruc¬ 
tions  did  not  accept  as  true  the  Government’s  “ can’t  re¬ 
sign”  theory;  on  the  contrary,  they  specifically  permitted 
the  jury  to  find  that  appellant  not  only  could  but  did 
resign. 

C.  The  instructions  on  “support”  were  correct. 

1.  The  judge  was  not  required  to  instruct  the  jury  that, 
to  convict  appellant  on  count  3,  they  must  find  that  he 
supported  the  Communist  Party  in  its  objective  of  over¬ 
throwing  the  Government  by  force.  It  sufficed  to  instruct 
them,  in  the  language  of  the  indictment  and  the  statute, 
that,  to  convict,  they  must  find  that  he  supported  an  or¬ 
ganization  which  taught  the  overthrow  of  the  Government 
by  force,  namely,  the  Communist  Party.  There  is  no  war¬ 
rant  for  the  argument  that  the  instructions  permitted  the 
jury  to  find  appellant  guilty  on  this  count  merely  on  a  find- 


mg  that  ho  supported  legitimate  political  or  social  ob¬ 
jectives  which  happened  also  to  be  declared  objectives  of 
the  Communist  Party. 

2.  The  instructions,  fairly  read,  required  the  jury  to 
make  the  necessary  findings  of  scienter  in  order  to  con¬ 
vict.  In  any  event  no  request  for  clarifying  instructions 
was  made.  Hence  it  is  too  late  to  raise  the  point  in  this 
Court. 

3.  It  was  not  error  to  refuse  the  requested  instruction 
that,  to  convict  on  count  3,  the  jury  must  find  that  the 
Communist  Party  taught  overthrow  of  the  Government 
“as  a  practical  objective  and  not  merely  as  a  theory.” 
Appellant’s  reliance  on  American  Communications  Assn, 
v.  Bonds,  339  U.S.  3S2,  is,  we  think,  misplaced.  Moreover, 
there  was  no  foundation  for  such  an  instruction  in  the 
evidence  adduced  at  the  trial. 

4.  The  judge’s  action  in  reading  to  the  jury  the  diction¬ 
ary  meaning  of  the  word  “support”  was  not  improper. 
It  did  not  render  the  meaning  of  the  word  as  used  in  the 
statute  and  indictment  too  vague  to  support  a  conviction, 
since  the  jury  were  still  required  to  find  scienter.  And 
it  is  the  necessity  of  proving  scienter  that  saves  the  “sup¬ 
port”  clause  of  the  statute  from  unconstitutionality  on  the 
ground  of  vagueness  and  indefiniteness.  American  Com- 
mimications  Assn.  v.  Bonds  f  339  U.S.  382,  412-413.  In 
any  event,  no  request  was  made  for  clarifying  instructions. 
Accordingly,  the  point  cannot  be  raised  on  appeal. 

5.  The  jury  were  amply  instructed  that,  to  convict  on 
count  3,  they  were  required  to  find  that  the  organization 
which  appellant  supported  was,  specifically,  the  Commu¬ 
nist  Party.  It  was  not  necessary  to  use  the  language  of 
appellant’s  requested  instruction  on  this  point. 

1).  The  judge  properly  refused  to  give  the  “two-wit¬ 
ness”  perjury  instruction,  since  this  was  not  a  prosecution 
for  perjury,  but  a  prosecution  under  the  “false  state¬ 
ments”  statute,  which  does  not  require  that  the  false 
statement  be  under  oath  to  be  punishable.  Congress’  spe¬ 
cific  mandate  that  false  non-Communist  affidavits  be  prose¬ 
cuted  under  the  “false  statements”  statute  is  clear  proof 
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that  the  “two-witness”  rule  of  perjury  cases  was  not 
intended  to  apply  in  such  prosecutions.  Furthermore,  the 
gist  of  the  offense  in  such  prosecutions  is  not  the  false 
swearing,  but  the  filing  of  the  false  affidavit  with  the  Na¬ 
tional  Labor  Relations  Board. 

E.  It  was  not  error  for  the  trial  judge  to  refuse  to  in¬ 
struct  the  jury,  in  the  exact  language  of  the  requested 
instruction,  that  testimony  of  witnesses  who  were  in  the 
employ  of  the  Department  of  Justice  or  who  were  paid 
for  their  testimony  must  be  examined  with  “greater 
scrutiny  and  care  than  the  testimony  of  an  ordinary  wit¬ 
ness.”  Fletcher  v.  United  States ,  81  App.  D.C.  306,  138  F. 
2d  321,  does  not  require  that  any  specific  form  of  words 
be  included  in  the  instructions  in  “informer”  cases,  and, 
moreover,  is  clearly  distinguishable  from  this  case  on  its 
facts.  An  adequate  cautionary  instruction  was  given  here. 
Richardson  v.  United  States ,  93  App.  D.C.  134,  20S  F.  2d 
41,  certiorari  denied,  347  U.S.  1018. 

V 

The  indictment  was  sufficient. 

A.  The  materiality  of  the  false  statements  charged  to 
have  been  made  was  adequately  alleged,  even  though  the 
word  “material”  was  not  used  in  the  indictment.  That 
the  statements  in  question  were  material  appears  from  the 
allegations  made.  This  is  all  that  was  required.  In  any 
event,  appellant  does  not  even  claim  to  have  been  prejudiced 
by  the  alleged  deficiency  in  the  indictment,  and  he  clearly 
was  not  prejudiced. 

B.  The  third  count  was  not  insufficient  in  any  of  the 
respects  claimed. 

1.  The  contention  that  scienter  was  not  adequately  al¬ 
leged  is  based  on  the  same  reasoning  underlying  the  con¬ 
tention  that  the  instructions  were  deficient  for  not  properly 
requiring  a  finding  of  scienter.  See  IV,  C,  2,  supra.  Fairly 
read,  the  count  adequately  charged  this  element. 

2.  The  contention  that  it  was  not  sufficient  for  the  count 
to  allege  support  of  an  organization  which  taught  forcible 
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overthrow  of  the  Government,  but  that  it  should  have 
alleged  support  of  that  teaching  of  the  organization,  is  in 
substance  identical  with  the  like  contention  pertaining  to 
the  instructions.  See  TV,  C,  1,  supra. 

3.  It  was  not  necessary  for  the  count  to  define  “sup¬ 
port”  or  to  set  forth  the  acts  constituting  support.  The 
allegation  of  scienter  removed  the  possibility  of  the  count’s 
being  too  vague  and  indefinite  on  this  score.  American 
Communications  Assn.  v.  Douds,  339  U.S.  382. 

ARGUMENT 

I 

The  Evidence  Is  Sufficient  to  Support  the  Verdicts 

Appellant’s  contention  that  the  evidence  is  insufficient 
to  support  the  verdicts  on  the  two  counts,  1  and  3,  on  which 
he  was  convicted,  and  that  therefore  judgments  of  acquit¬ 
tal  should  have  been  entered  (Br.  35-45)  is  without  merit. 

Preliminarily  it  should  be  pointed  out  that,  since  the 
sentences  imposed  were  directed  to  be  served  concurrently 
(A.  75),  the  judgment  of  conviction  must  be  sustained  if 
the  evidence  suffices  to  support  the  verdict  on  either  count. 
Brooks  v.  United  States ,  267  U.S.  432,  441 ;  Hirabayashi  v. 
United  States ,  320  U.S.  81,  85,  105;  Pinkerton  v.  United 
States ,  328  U.S.  640,  641-642,  fn.  1.  We  submit  that  it 
suffices  to  support  the  verdicts  on  both  counts. 

The  question  is  whether,  “assuming]  the  truth  of  the 
Government’s  evidence  and  giv[ing]  the  Government  the 
benefit  of  all  legitimate  inferences  to  be  drawn  therefrom,” 
“a  reasonable  mind  might  fairly  conclude  guilt  beyond 
a  reasonable  doubt.”  Curley  v.  United  States ,  81  App. 
D.C.  389,  392, 160  F.  2d  229,  232,  certiorari  denied,  331  U.S. 
837.11  Of.  Glasser  v.  United  States ,  315  U.S.  60,  80:  “The 

11  The  Curley  statement  of  the  applicable  rule  for  testing  the 
sufficiency  of  the  evidence  has  been  approved  and  followed  in 
McGuire  v.  United  States ,  84  App.  D.C.  64.  66.  171  F.  2d  136. 
138:  May  v.  United  States ,  84  App.  D.C.  233.  246.  175  F.  2d 
994.  1007,  certiorari  denied,  33S  U.S.  S30;  McGuinn  v.  United 
States ,  89  App.  D.C.  197,  199,  191  F.  2d  477,  479;  Brchm  v. 
United  States ,  90  App.  D.C.  370,  371,  196  F.  2d  769,  770,  certiorari 
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verdict  of  a  jury  must  be  sustained  if  there  is  substantial 
evidence,  taking  the  view  most  favorable  to  the  Govern¬ 
ment,  to  support  it.”  See  also,  to  the  same  effect,  United 
States  v.  Socony  Vacuum  Oil  Co.,  310  U.S.  150,  254;  Pierce 
v.  United  States ,  252  U.S.  239,  251-252;  Stilson  v.  United 
States ,  250  U.S.  583,  588.  The  Government’s  evidence  in 
this  case,  we  submit,  clearly  met  the  required  standard  of 
proof  on  both  counts. 

The  issues  at  the  trial,  so  far  as  is  now  pertinent,  were 
whether  appellant  falsely  denied  that  he  was  a  member  of 
the  Communist  Party  on  the  date  of  his  affidavit,  August 
29,  1950  (count  1,  A.  1-2),  and  whether,  on  the  same  date, 
he  falsely  denied  that  he  supported  an  organization  which 
taught  the  overthrow  of  the  United  States  Government  by 
force,  namely,  the  Communist  Party  (count  3,  A.  2-3). 

It  was  undisputed  at  the  trial  that  appellant  was  a 
member  of  the  Party  on  August  24,  1950,  five  days  prior  to 
the  crucial  date,  and  that  he  had  been  a  member  uninter¬ 
ruptedly  for  some  30  years  previously.  This  much  was 
conceded  by  appellant  (A.  157,  164,  16S),  and  the  jury 
were  instructed  that  there  was  no  issue  of  fact  as  to  that 
(A.  2194).  Evidence  adduced  by  the  prosecution,  more¬ 
over,  established  that  appellant,  during  those  30  years, 
had  been  an  extremely  active,  disciplined,  and  tutored 
member — a  Party  leader  of  unwavering  loyalty  (see  supra. 
pp.  3-6, 15, 16). 

On  August  24,  1950,  appellant  sent  the  “Dear  Gus” 
letter,  with  its  “Fraternally  yours”  complimentary  close, 

denied.  344  U.S.  838:  Weakley  v.  United  States.  91  App.  D.C.  8, 
9,  198  F.  2d  940,  941:  Crawford  v.  United  States,  91  App.  D.C. 
234.  238,  198  F.  2d  976,  980;  Battle  v.  United  States,  92  App.  D.C. 
220,  206  F.  2d  440;  Thomas  v.  United  States,  93  App.  D.C.  392, 
211  F.  2d  45,  certiorari  denied,  347  U.S.  969;  Young  v.  United 

States ,  94  App.  D.  C.  - ,  212  F.  2d  236,  241.  certiorari  denied, 

347  U.  S.  1015;  Cooper  v.  United  States ,  94  App.  D.  C. - . 

— F.  2d - ,  (decided  August  5, 1954).  Ilammond  v.  United  States. 

75  App.  D.C.  397,  127  F.  2d  752,  which  appellant  refers  to  as 
establishing  a  “sounder”  rule  than  “the  Curley  rule"  (Br.  35, 
36),  was  carefully  considered  and  its  proper  meaning  explained  in 
the  Curley  case,  81  App.  D.C.  at  392-393,  160  F.  2d  at  232-233. 


to  the  National  Secretary  of  the  Communist  Party,  pur¬ 
porting  to  give  notice  that  he  was  resigning  from  the 
Party  (Br.  4).  The  issue  on  the  first  count  largely  hinged  on 
the  bona  fides  of  this  purported  resignation — whether  it  in 
truth  and  fact  had  the  effect  of  terminating  appellant's 
membership  in  the  Party,  as  he  claimed  and  now  claims, 
or  whether  it  was  a  spurious  letter — one  written  “for  the 
record”  but  neither  intended  by  its  author  nor  understood 
by  its  recipient  as  effectuating  a  real  severance  of  mem¬ 
bership.  Of  course,  the  issue  on  the  third,  or  “support” 
count  was  far  broader.  For,  even  if  the  letter  was  genuine 
and  appellant’s  Party  membership  was  really  terminated 
thereby,  the  jury  might  still  find  that  lie  continued  to 
“support”  the  Party,  as  the  familiar  salutation  and  com¬ 
plimentary  close  certainly  suggested,  at  least,  he  did. 

The  Government  established  that  on  or  about  August 
27,  1950  (A.  S32),  appellant  issued  a  lengthy  public  state¬ 
ment  (G.  Ex.  13,  A.  569-578),  subsequently  published  in 
the  September  1950  issue  of  his  union  newspaper,  the 
“Fur  and  Leather  Worker”  (A.  553),  in  which  he  an¬ 
nounced  and  explained  his  resignation  from  the  Party. 
This  announcement  included  the  following  two  specific 
statements  which  had  special  importance  at  the  trial 
because  of  the  Government’s  contention  that  thev  con- 
tained  “Aesopian”  language: 

Neither  I  nor  the  Communist  Party  ever  believed  in 
or  advocated  the  overthrow  of  any  democratically- 
elected  government  by  force  and  violence.  [A.  577] 

*  •  *  *  » 

I  have  resigned  from  the  Communist  Party,  but  I 
do  not  give  up  my  belief  in  true  democracy.  [A.  578] 

The  Government  further  established  the  existence  of  a 
teaching  in  the  Communist  Party  with  respect  to  the  use 
by  Party  members,  when  occasion  requires,  of  so-called 
“Aesopian”  or  fable  language,  whereby  ordinary  words 
are  so  employed  as  to  convey  a  double  meaning,  so  that 
they  will  be  understood  by  other  Party  members  in  a 
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sense  which  is  not  apparent  to  and  can  thus  be  concealed 
from  uninitiated  outsiders  (A.  213,  223-227;  G.  Ex.  10; 
A.  512,  836,  1157-1158,  1210-1211,  1674-1675).  The  ex¬ 
istence  of  this  teaching,  and  the  use  of  such  language  for 
the  purpose  of  transmitting  information  or  instructions  to 
Party  members,  were  established  by  the  testimony  of  Gov¬ 
ernment  witnesses  who  were  former  members  of  the  Party, 
and  confirmed  by  Party  literature  (A.  1157-1158,  1399- 
1401,  1414-1415,  1437,  1442). 

These  witnesses,  who,  by  reason  of  their  long,  intensely 
active  and  leading  roles  as  members  of  the  Communist 
Party,  were  qualified  to  testify  as  experts  on  Party  teach¬ 
ings  generally,  including  the  Party’s  teachings  with  re¬ 
spect  to  the  use  of  Aesopian  language  (A.  172-182,  186 
et  seq .,  435-453,  512,  564-566,  688-710,  824,  836,  1113-1143, 
1402-1417,  1478-1498,  1566-1585),  testified  that  in  their 
opinion,  based  on  their  experience  and  knowledge  gained 
as  members  of  the  Party,  the  two  above-quoted  statements 
by  appellant  contained  Aesopian  language  (A.  554,  557, 
559-560,  837-838,  1212-1215,  1676-1677).  They  testified 
that  the  Aesopian  language  was  to  be  found  in  the  phrases 
“democratically  elected  government”  (A.  558,  1212-1215) 
and  “true  democracy”  (A.  560,  1218,  1437,  1678).  In  the 
lexicon  of  Communism,  they  testified,  the  only  type  of 
government  which  is  considered  a  true  democracy,  or  as 
being  democratically  elected,  is  a  dictatorship  of  the 
proletariat,  as  exemplified  by  the  government  of  the  Soviet 
Union  (A.  214,  558,  560,  716,  806,  837-839,  863,  886,  1216, 
1218,  1678).  The  United  States  Government,  they  said,  is 
not  regarded  by  the  Communist  Party  as  a  true  democracy 
(A.  215,  558,  560,  798,  837-839,  1332,  1401),  but  as  a  false 
democracy  which  is  in  reality  a  dictatorship  of  the 
bourgeoisie  or  capitalist  class  (A.  215,  716-718,  789-791, 
794,  803,  886,  1164,  1212-1215,  1218-1220,  1332).  And  in 
the  same  vein,  in  his  public  statement  referred  to  above, 
appellant  himself  stated  that  he  had  belonged  to  the  Com¬ 
munist  Party  because  he  knew  it  as  “the  working  class 
party  in  America,”  as  distinguished  from  the  parties  of 
the  “monopolists,  bankers  and  profiteers”  which  “control 


the  government”  (A.  571)  and  that  the  Taft-Hartley  Act 
was  designed  to  deprive  the  workers  of  the  opportunity 
to  participate  in  government  (A.  572). 

The  Government’s  expert  witnesses  further  testified 
that,  in  their  opinion,  appellant  ’s  second  statement  quoted 
above  constituted  a  reaffirmation  of  his  membership  in 
the  Communist  Party  (A.  560,  S39,  1221-1226,  1678). 

Abundant  evidence  was  also  introduced  by  the  Govern¬ 
ment,  through  its  expert  witnesses,  regarding  the  ob¬ 
servance  of  May  Day  ceremonies  at  Union  Square  in  New 
York  City  over  a  period  of  many  years.  These  witnesses, 
one  of  whom  traced  his  membership  in  the  Party  back  to 
the  date  of  its  establishment  in  the  United  States  in  Sep¬ 
tember  1919  (A.  435-436),  all  testified  that  as  far  back 
as  they  could  recall  during  the  periods  of  their  member¬ 
ship  in  the  Party,  the  annual  May  Day  parades,  without 
exception,  had  been  organized  by  the  Communist  Party 
and  were  under  its  complete  domination  and  control  (A. 
517-519,  782-786,  12S0-1283).  They  testified  that  this  con¬ 
trol  extended  down  to  the  minute  details  of  organization 
and  programming,  including  even  such  decisions  as  what 
slogans  were  to  be  carried  by  the  marchers  (A.  518,  782- 
783).  They  testified  that  the  Communist  Party  determined 
in  every  case  who  the  speakers  should  be  and  even  what 
persons  should  or  should  not  be  permitted  to  appear  upon 
the  raised  platform  or  rostrum  in  Union  Square  from 
which  addresses  were  delivered  to  the  mass  meetings  held 
in  conjunction  with  the  annual  parades  (A.  518-519,  782- 
786,  1282).  There  was  testimony  to  the  effect  that  passes 
were  issued  to  those  allowed  on  the  platform  (A.  1282) 
and  that  the  Party  provided  a  so-called  “defense  squad” 
around  the  platform  for  the  protection  of  the  speakers 
(A.  785-786). 

Appellant,  the  evidence  established,  appeared  as  a 
speaker  on  the  platform  in  Union  Square  and  addressed 
the  meetings  held  there  in  conjunction  with  the  May  Day 
ceremonies  in  1951  and  1952,  both  occasions  having  been 
subsequent  to  the  execution  of  his  non-Communist  affidavit 
(A.  1098, 1104-1105).  On  both  these  occasions  he  appeared 
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in  the  immediate  company  of  leading  members  of  the  na¬ 
tional  organization  of  the  Communist  Party  (A.  1107- 
1109,  1130, 1137-1140, 1272-1277).  See  supra ,  p.  16. 

The  Government’s  expert  witnesses  further  testified  to 
the  existence  of  the  following  teachings  of  the  Communist 
Party:  (1)  that  no  member  can  voluntarily  resign,  al¬ 
though  he  may  be  expelled  by  the  Party  (A.  212,  521,  890, 
1206-1209,  1227,  1419-1421,  *1443,  1449,  1456-1457,  1473- 
1476,  1673);  (2)  that  any  member  who  attempted  to  make 
a  bona  fide  break  with  the  Party  would  be  summoned  to  a 
hearing  before  a  disciplinary  commission  of  the  Party  and 
expelled — in  absentia ,  if  lie  failed  to  appear — and  that  such 
persons  would  thereafter  be  excoriated  and  denounced  in 
the  Party  press,  and  Party  members  and  sympathizers 
warned  not  to  have  anything  to  do  with  them  (A.  503-531, 
817-820,  828-S29,  1227,  1232-1233,  1420,  1518-1521,  1530, 
1674) ;  (3)  that  no  member  who  had  in  good  faith  severed 
relations  with  the  Party  would  thereafter  receive  favorable 
mention  in  the  Party  press  (A.  822,  1227,  1232-1233,  1240- 
1241,  1518-1519,  1521,  1530);  and  (4)  that  denial  of  mem¬ 
bership  in  the  Communist  Party  was  permitted  under 
certain  conditions,  including  cases  where  a  member  of  the 
Party  was  also  a  leader  in  an  organization  not  dominated 
by  the  Party  (A.  532-533,  777-779,  1203-1204,  1358-1359, 
1453-1455,  1515). 

The  expert  witnesses  also  testified  that,  in  their  opinion, 
based  on  their  experience  and  membership  and  their  knowl¬ 
edge  of  the  Party’s  teachings,  a  Party  member  who  had  in 
fact  effected  a  bona  fide  severance  or  termination  of  his 
membership  would  not  thereafter  have  been  permitted  to 
address  a  May  Day  meeting  from  the  speakers’  platform  in 
Union  Square  (A.  816-817,  1283). 

The  witnesses  also  testified  with  respect  to  an  article 
which  appeared  in  the  Daily  Worker,  the  official  organ  of 
the  Communist  Party  (A.  519-520,  1569,  1577-1579),  on 
August  28,  1950,  which  reported  in  matter-of-fact  lan¬ 
guage,  without  abuse,  that  appellant  had  resigned  from 
the  Communist  Party  to  comply  with  the  Taft-Hartley 
Act  (A.  832-835).  This  article  contained  extensive  quota- 
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tions  from  appellant’s  public  statement  explaining  the 
reasons  for  his  resignation.  They  testified  that,  in  their 
opinion,  such  an  article  would  not  have  appeared  in  the 
Daily  "Worker  if  appellant  had  in  fact  terminated  his 
membership  in  the  Communist  Party  (A.  826-827,  1228, 
1232-1233). 

The  Government  also  presented  evidence  that  appellant 
was  present  at  a  meeting  of  Party  leaders  early  in  1948, 
following  the  enactment  of  the  Taft-Hartley  Act,  at  which 
was  discussed  the  question  of  whether  or  not  Party  mem¬ 
bers  who  were  union  officers  should  be  permitted  co  sign 
non-Communist  affidavits  (A.  1427-1438) ;  that  it  was 
pointed  out  at  the  meeting  that  “failure  to  sign  the  non¬ 
communist  affidavits  made  it  impossible  for  these  unions 
to  appear  on  the  ballot  in  elections  held  by  the  National 
Labor  Relations  Board”  and  that  this  was  “a  handicap 
to  the  non-signing  union  that  had  resulted  in  a  number 
of  these  unions  losing  local  unions  to  other  unions  who 
could  appear  on  the  ballot”  (A.  1431);  that  appellant 
spoke  at  the  meeting  “against  signing  the  non-communist 
affidavit  at  that  time,  stating  that  while  he  could  see  some 
of  the  difficulties  some  of  the  other  unions  were  having, 
he:  felt  that  those  difficulties  were  being  magnified  out  of 
proportion  to  their  worth,  and  that  his  union  *  •  *  had 
not  suffered  any  such  difficulties  *  *  *  [b]ut  that  *  #  *  if 
in  the  future  [his]  union  was  faced  with  such  a  prob¬ 
lem  *  *  *  he,  on  behalf  of  his  union,  would  consider  signing 
the  non-communist  affidavit,  if  the  existence  of  the  union 
was  threatened”  (A.  1432). 

There  was  also  testimony  that  it  was  the  “policy  of  the 
Communist  Party  with  respect  to  trade  union  leaders  who 
were  Communists”  that  “if  it  became  necessary  to  safe¬ 
guard  the  existence  of  the  union,  the  Communists  would 
sign  the  non-Communist  affidavit,”  after  which  “their 
work  as  Communists  in  the  union  would  be  conducted  on” 
an  “underground  basis”  (A.  1453-1454). 

In  addition,  the  Government  adduced  evidence  which 
would  warrant  the  jury  in  finding  that  the  requirements 
of  membership  in  the  Communist  Party  were  acceptance 
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of  the  Party’s  program  and  principles  (A.  1153-1154), 
acceptance  of  the  program  of  the  Communist  International 
(A.  865),  and  acceptance  of  Party  discipline  (A.  864-865, 
868-869,  1149-1150,  1162-1163,  1196-1197),  and  that  such 
commonly  accepted  membership  criteria  as  the  payment 
of  dues,  attendance  at  meetings,  and  the  carrying  of  a 
membership  card  were  not  necessary  indicia  of  member¬ 
ship  in  the  Communist  Party  (A.  497-498,  889,  1327-1328, 
1501,  1505,  1564-1566). 

The  evidence  summarized  above  must  be  viewed  in  the 
light  of  the  extensive  background  evidence  of  the  teachings 
of  the  Communist  Party,  as  exemplified  in  its  basic 
literature,  and  as  described  in  the  testimony  of  the  Gov¬ 
ernment’s  witnesses  (A.  192-193,  197-227).  It  must  be 
viewed  in  the  light  of  the  Party’s  teaching,  and  the  imple¬ 
mentation  thereof  in  actual  practice  over  a  period  of  many 
years,  that  Party  members  must  make  unceasing  efforts  to 
infiltrate  the  trade  union  movement  for  the  purpose  of 
capturing  the  leadership  of  the  trade  unions,  especially 
in  basic  industries  (A.  747-748,  755,  761,  763-764,  867- 
S6S,  1123-1124, 1309-1310,  1324,  1412,  1416),  so  as  to  utilize 
them  for  its  immediate  (A.  746,  749,  755,  757,  762,  796-800, 
803-804,  808-810,  862-863,  1154-1155,  1170-1171,  1421-1422, 
16S0)  as  well  as  its  ultimate  revolutionary  purposes  (A. 
216,  217,  503,  549-551,  690,  692-695,  727-728,  756-757,  764- 
768,  813,  843-S45,  1159,  1170-1172,  1324-1326).  It  must  be 
viewed  in  the  light  of  appellant’s  presence  and  participa¬ 
tion  in  numerous  Party  meetings  at  which  various  means 
of  implementing  this  policy  were  discussed  (A.  533-534, 
551-552,  764-766,  772-779,  1425-1447).  It  must  be  viewed 
in  the  light  of  the  Party  teaching,  exemplified  in  the 
writings  of  no  less  an  authority  than  Lenin  (A.  724),  that 
Communist  Party  members  must  get  into  and  remain  at  all 
costs  in  those  trade  unions  which  they  regard  as  4  4  re¬ 
actionary,”  and  that  wherever  the  leadership  of  such 
unions  pursues  a  policy  of  excluding  or  expelling  Com¬ 
munists  they  must  resort  to  every  possible  trick  and 
subterfuge  to  gain  and  retain  such  membership  (A.  727- 
728,  777-779,  1202-1204,  1427-1447,  1450-1455).  It  must  be 
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viewed  in  the  light  of  the  congressional  purpose  in  the 
enactment  of  the  non-Communist  affidavit  clause  of  the 
Taft-Hartley  Act  to  drive  Communist  Party  members  and 
supporters  out  of  positions  of  power  in  those  unions  which 
were  to  be  eligible  for  the  services  of  the  National  Labor  Re¬ 
lations  Board.  See  American  Communications  Assn .  v. 
Douds ,  339  U.S.  382,  387-389.  It  must  be  viewed  finally  in 
the  light  of  appellant’s  own  public  statement  that  the  only 
reason  for  his  resignation  from  the  Communist  Party  was 
that  he  was  forced  to  do  so  in  order  to  comply  with  the 
Taft-Hartley  Act  and  because  of  the  “treacherous  poli¬ 
cies  of  raiding,  wrecking  and  strike-breaking  practiced 
by  the  top  officials  of  [the]  CIO  and  AFL”  (A.  569-571). 

From  the  evidence  thus  summarized  the  jury  were  clearly 
justified,  we  submit,  in  finding  beyond  a  doubt  that  appel¬ 
lant’s  purported  resignation  from  the  Communist  Party 
was  not  in  truth  a  resignation  at  all,  that  neither  he  nor 
the  Party  genuinely  intended  it  to  terminate  his  member¬ 
ship,  and  that  he  therefore  falsely  stated  in  his  affidavit 
that  he  was  not  then  a  member  of  the  Party,  as  charged  in 
the  first  count  of  the  indictment. 

So  far  as  the  third  count  is  concerned — charging  him 
with  having  falsely  denied  “supporting”  an  organization 
teaching  the  forcible  overthrow  the  Government,  namely, 
the  Communist  Party — the  evidence  was,  of  course,  even 
stronger.  Even  if  his  “resignation”  be  construed  as  hav¬ 
ing  terminated  his  membership,  it  is  perfectly  clear  that 
the  Party  continued  to  receive  his  loyal  and  unwavering 
support.  All  the  evidence,  above  reviewed,  relevant  to 
count  1  is  equally  relevant  to  count  3.  In  addition,  it  is 
impossible  to  read  appellant’s  long  and  defiant  public 
statement  announcing  his  “resignation”  (A.  569-578)  with¬ 
out  appreciating  that  his  support  of  the  Party  was  not  a 
whit  less  strong  after  “resignation”  than  before.  And  it 
is  manifest,  too,  that  his  “support”  was  not  mere  moral 
support,  or  sympathy,  either.  The  very  issuance  of  the 
defiant  public  statement,  practically  on  the  eve  of  his  execu¬ 
tion  of  the  X.L.R.B.  affidavit,  filled  as  it  was  with  the 
warmest  praise  for  the  Communist  Party,  was  an  overt  act 


of  support  of  obviously  substantial  proportions,  as  proved 
by  the  full  and  sympathetic  publicity  given  it  in  the  Party’s 
organ,  the  Daily  Worker.  Similarly,  his  active  participa¬ 
tion  in  the  May  Day  parades  of  1951  and  1952,  including 
the  giving  of  speeches  from  the  speakers’  platform,  was 
proof  sufficient,  when  viewed  in  the  light  of  the  evidence 
that  these  parades  were  completely  under  the  domination 
and  control  of  the  Communist  Party,  of  active  physical  as 
well  as  moral  support  of  the  Party.  To  be  sure,  appellant 
did  not  state  in  his  affidavit  that  he  did  not  support  “the 
Communist  Party”;  he  stated,  rather,  that  he  did  not  sup¬ 
port  any  organization  teaching  forcible  overthrow  of  this 
Government.  But  the  jury  were  justified  in  finding  from 
the  evidence  that  the  Communist  Party  was  and  is  such  an 
organization  (see  supra,  pp.  4-5,  25-28)  and  that  appellant 
was  well  aware  of  that  fact  when  he  executed  the  affidavit 
(see  supra,  pp.  3-6). 

We  submit,  therefore,  that  the  trial  court  was*  clearly 
warranted  in  submitting  the  issue  of  appellant’s  guilt  or 
innocence  on  both  counts  to  the  jury. 

n 

The  Trial  Court  Did  Not  Err  in  its  Rulings  on  the 
Admission  and  Exclusion  of  Evidence 

A.  Evidence  relating  to  appellant's  past  membership  in 
the  Communist  Party. — Appellant  contends  that  the  trial 
court  erred  in  permitting  the  Government  to  adduce  evi¬ 
dence  in  proof  of  his  past  membership  of  some  30  years’ 
duration  in  the  Communist  Party  (Br.  45-53).  It  was  un¬ 
disputed  at  the  trial,  he  argues,  that  he  had  been  a  member 
of  the  Party  for  some  30  years  prior  to  August  24,  1950, 
and  he  offered  so  to  stipulate.  The  only  issue  (under  the 
first  count)  was,  he  says,  whether  he  was  a  member  of  the 
Party  on  August  29,  1950,  when  he  signed  the  non-Com- 
munist  affidavit,  and  this  turned  on  whether  his  purported 
resignation  of  August  24,  1950,  was  genuine  or  not.  Hence, 
he  concludes,  the  prosecution  evidence  in  proof  of  his  past 
membership  was  unnecessary  and  inflammatory  (Br.  45- 
46).  The  contention  is  without  merit. 
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The  statutory  requirement  ( 29  U.S.C.  159  (h) )  of  an  oath 
of  non-membership  in  the  Communist  Party,  which  is  a 
prerequisite  to  the  utilization  of  the  processes  of  the  Na¬ 
tional  Labor  Relations  Board,  can  be  satisfied  only  by  an 
affidavit  drafted  in  the  present  tense: 

*  *  *  that  he  is  not  a  member  of  the  Communist  Party 

*  *  *  [emphasis  added]. 

It  was  the  Government's  contention  at  the  trial  that  appel¬ 
lant  was  a  member  of  the  Communist  Party  on  August  29, 
1950,  and  that  consequently  his  affidavit  of  that  date  stating 
that  he  was  not  then  a  member  was  false.  To  convince  the 
jury  of  this,  the  Government  was  required  to  adduce  either 
direct  evidence  of  appellant’s  membership  on  that  specific 
date  or  evidence  of  overt  acts  and  facts  occurring  both 
prior  and  subsequent  to  that  date  which  would  warrant 
the  jury  in  concluding  beyond  a  doubt  that  he  was  a  mem¬ 
ber  of  the  Party  at  that  time. 

The  Government  presented  a  case  of  the  latter  sort.  The 
evidence  it  adduced,  if  accepted  by  the  jury  as  true,  im¬ 
pelled  'he  conclusion  that  appellant  falsely  stated  that  he 

was  not  a  member  of  the  Communist  Partv  on  the  crucial 

* 

date.  It  is  easy  to  appreciate  why  appellant  would  have 
preferred  to  block  the  introduction  of  evidence  bearing  on 
his  past  membership  by  offering  to  enter  into  a  stipulation 
as  to  that  fact.  Such  an  offer  is  not  unlike  the  offer — with 
which  the  experienced  trial  lawyer  is  familiar — to  stipulate 
the  qualifications  of  an  expert  witness  in  order  to  save  time 
and  avoid  the  “trouble”  of  bringing  out  the  expert’s  expe¬ 
rience  and  background.  Such  a  stipulation  would  be  likely, 
of  course,  to  deprive  the  jury  of  the  very  information  they 
need  to  evaluate  properly  the  witness’  testimony.  A  stipu¬ 
lation  informing  the  jury  of  the  bare  fact  that  appellant 
had  been  a  member  of  the  Communist  Party  for  30  years 
would  obviously  have  ill-prepared  them  to  evaluate  his 
main  defense,  his  purported  resignation.  Without  a  full 
appreciation,  not  merely  of  how  many  years  appellant  had 
been  a  Communist,  but  of  how  high  a  place  in  Party  circles 
he  had  occupied,  how  tutored  in  Party  principles  he  was, 
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and  how  active  and  disciplined  a  member  he  had  been 
during  those  years,  the  jury  might  well  have  accepted  his 
“resignation”  from  the  Party  at  its  face  value.  Further¬ 
more,  without  an  understanding  of  the  full  extent  to  which 
appellant  was  versed  in  Aesopian  language,  by  reason  of 
his  extensive  exposure  to  the  Communist  Party’s  educa¬ 
tional  program,  the  jury  could  not  have  evaluated  the 
public  statement  he  made  explaining  to  Party  comrades  his 
true  position  despite  the  resignation  he  had  signed.  All 
the  evidence  relating  to  Aesopian  language  would  have 
been  utterly  without  value  unless  it  was  shown  that  appel¬ 
lant’s  long  and  active  membership  had  made  him  familiar 
with  the  meaning  of  such  language.  None  of  these  vital 
facts,  obviously,  could  have  been  brought  home  to  the  jury 
by  a  bare-boned  stipulation  to  the  effect  that  appellant 
“had  been  a  member  of  the  Party”  for  30  years  prior  to 
August  24,  1950,  which  appellant  contends  should  have  sat¬ 
isfied  the  Government  (Br.  45). 

For  these  reasons  there  is  no  warrant  for  appellant’s 
assertion  that  “the  rejection  of  the  proffered  stipulation 
as  to  the  appellant’s  past  membership  was  a  dishonest 
maneuver  on  the  part  of  the  prosecution,  designed  to  imple¬ 
ment  its  purpose  to  introduce  evidence  solely  to  inflame  and 
intimidate  the  jury  (Br.  47).  On  the  contrary,  the  prose¬ 
cution  was  thoroughly  justified  in  adducing  evidence  de¬ 
tailing  how  highly  active  appellant’s  past  membership  in 
the  Party  had  been  and  how  high  in  the  Party’s  councils  he 
had  moved.  Such  evidence,  in  conjunction  with  the  expert 
testimony  as  to  the  policies  and  practices  of  the  Party  and 
appellant’s  statements  and  actions  prior  and  subsequent  to 
the  filing  of  the  affidavit,  was  indispensable  to  the  proof  of 
his  membership  on  the  date  of  the  affidavit. 

The  authorities  cited  by  appellant  (Br.  47-53)  do  not 
support  his  contention  that  the  Government’s  evidence  of 
his  past  membership  in  the  Party  was  erroneously  received 
in  this  case.  In  some  of  the  cases  cited  ( e.g.%  Wolf  v.  United 
States ,  259  Fed.  38S  (C.A.  8);  Kammann  v.  United  States . 
259  Fed.  192  (C.A.  7);  Dalton  v.  United  States ,  154  Fed. 
461  (C.A.  7)),  the  ruling  of  inadmissibility  was  based  on 
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the  ground  that  the  evidence  in  question  did  not  have  proba¬ 
tive  value  on  the  issue  with  respect  to  which  it  was  ad¬ 
mitted.  In  others  (e.g.,  Martin  v.  United  States,  75  App. 
D.  C.  399,  404,  127  F.  2d  S65,  870;  Burge  v.  United  States, 
26  App.  D.  C.  524,  537 ;  United  States  v.  Konovsky ,  202  F. 
2d  721,  729  (C.A.  7) ;  United  States  v.  Prouoo,  215  F.  2d  531 

(C.A.  2) ;  Keeney  v.  United  States ,  94  App.  D.  C. - , - 

F.  2d  —  (decided  August  26,  1954) ;  Zinkhan  v.  District  of 
Columbia,  50  App.  D.  C.  312,  271  Fed.  542),  the  ruling  was 
based  on  the  fact  that  the  evidence  in  question  was  both 
highly  inflammatory  and  at  the  same  time  quite  unneces¬ 
sary  to  the  prosecution’s  case.  But  none  of  the  decisions 
hold  that  evidence  which  is  not  only  highly  relevant  but 
necessary  to  the  prosecution’s  proof  should  ever  be  ex¬ 
cluded  for  any  reason.12  For  the  reasons  which  we  have 


12  Shepard  v.  United  States .  290  U.S.  96,  which  appellant 
strongly  relies  upon  (Br.  49-50,  51,  52).  is  clearly  distinguishable. 
There,  in  a  prosecution  for  the  murder  of  the  defendant's  wife, 
there  was  defense  evidence  that  the  deceased  may  have  had  a 
suicidal  frame  of  mind.  A  prosecution  witness,  in  rebuttal,  testi¬ 
fied  that  the  deceased,  shortly  before  her  death,  said  to  the  witness, 
44 Dr.  Shepard  has  poisoned  me.”  The  admission  of  this  evidence 
was  held  to  be  reversible  error.  The  decision  was  based,  however, 
on  the  ground  that  the  evidence  in  question  was  offered  and  re¬ 
ceived,  not  simply  as  rebuttal  of  the  defense  evidence  of  the 
deceased’s  suicidal  bent  of  mind,  but  as  a  dying  declaration  of  the 
deceased  naming  her  murderer  (which  the  Court  held  to  be  an 
unsound  theory  of  admissibility).  Thus  the  Court  said.  “The 
testimony  was  neither  offered  nor  received  for  the  strained  and 
narrow  purpose  now  suggested  as  legitimate.  It  was  offered  and 
received  as  proof  of  a  dying  declaration.  What  was  said  by  Mrs. 
Shepard  lying  ill  upon  her  deathbed  was  to  be  weighed  as  if  a 
like  statement  had  been  made  upon  the  stand  [p.  102]  *  *  *  A 
different  situation  would  be  here  if  we  could  fairly  say  in  the 
light  of  the  whole  record  that  the  purpose  had  been  left  at  large 
without  identifying  token  [p.  103].  •  *  *  By  the  proof  of  those 
declarations  evincing  an  unhappy  state  of  mind  the  defendant 
opened  the  door  to  the  offer  by  the  Government  of  declarations 
evincing  a  different  state  of  mind,  declarations  consistent  with 
the  persistence  of  a  will  to  live.  The  defendant  would  have 
no  grievance  if  the  testimony  in  rebuttal  had  been  narrowed  to 
that  point  [pp.  103-104].” 
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stated,  the  Government’s  evidence  in  this  case  relating  to 
appellant’s  past  membership  in  the  Party  was  both  relevant 
and  necessary.  United  States  v.  Dennis,  183  F.  2d  201,  231- 
232  (C.A.  2),  affirmed,  341  U.S.  494. 

Furthermore,  as  appellant  evidently,  though  tacitly,  rec¬ 
ognizes,  much  of  “the  evidence  to  which  we  now  refer” 
(Br.  52)  was  admissible  in  any  event  under  the  third  count 
of  the  indictment,  which  charged  him  with  having  falsely 
denied  that  he  knowingly  supported  an  organization  which 
taught  the  overthrow  of  the  Government  by  force,  “namely, 
the  Communist  Party”  (A.  2-3).  Appellant’s  assertion 
that  such  evidence  was  offered  and  received  only  on  the 
first  or  “membership”  count  (Br.  52)  is  true  only  with 
respect  to  the  evidence  relating  to  his  attendance  at  the 
Lenin  School  in  Moscow  (see  A.  139-145). 

B.  Evidence  as  to  the  Communist  Party’s  teachings. — 
Appellant  next  contends  (Br.  53-57)  that  it  was  error  to 
permit  the  Government  to  introduce  evidence,  “not  linked 
to  appellant  and  by  years  remote  from  the  date  laid  in  the 
indictment,”  for  the  purpose  of  proving  that  “the  Com¬ 
munist  Party  taught  forcible  overthrow  of  the  United 
States  government”  (Br.  53).  But  the  offense  charged  in 
the  third  count  of  the  indictment  (A.  2-3)  was  appellant’s 
knowing  support,  contrary  to  his  oath,  of  an  organization 
which  taught  the  overthrow  of  the  Government  by  force, 
“namely,  the  Communist  Party.”  Obviously  it  was  neces¬ 
sary  for  the  Government  to  prove  that  the  Communist 
Party  taught  what  the  indictment  charged  it  taught,  or  else 
consent  to  a  judgment  of  acquittal  on  this  count,  as  appel¬ 
lant  would  certainly  have  urged,  had  such  proof  been 
lacking. 

Of  course,  the  Government  had  to  prove  in  addition,  and 
did  prove,  that  appellant  knew  that  such  was  the  Party’s 
teaching.  The  evidence  relating  to  his  membership  in  the 
Party  was  such  as  also  to  make  obvious  that  he  knew  the 
principles,  aims,  and  program  of  that  organization.  His 
experience  as  a  member  of  the  National  Committee  of  the 
Party  made  clear  to  the  jury  that  he  was  familiar  with  and 
subscribed  to  the  Party’s  teachings  on  forcible  overthrow. 
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As  a  member  of  the  National  Committee  he  was  part  of  the 
governing  body  that  ran  the  entire  Party  machinery,  in¬ 
cluding  the  courses  to  be  given  and  the  books  to  be  used  in 
its  schools.  And  the  testimony  relating  to  his  anticipation 
of  joining  forces  with  Canadian  Communists  when  the  time 
for  the  Revolution  came  ( supra,  p.  5)  makes  plain  that  ap¬ 
pellant  not  only  understood  the  principle  of  forcible  over¬ 
throw,  but  thoroughly  subscribed  to  it  and  even  had  ideas 
as  to  methods  of  achieving  this  end. 

But  there  is  obviously  no  rule  of  law  which  would  re¬ 
strict  the  prosecution,  in  proving  that  the  Communist  Party 
taught  the  forcible  overthrow  of  the  Government,  to  the 
exact  lectures  appellant  may  have  given  or  attended,  or 
the  precise  books  he  may  have  written  or  read.  Frankfeld 
v.  United  States ,  19S  F.  2d  679,  689  (C.A.  4),  certiorari  de¬ 
nied,  344  U.S.  922.  For  this  reason  it  is  irrelevant  that,  as 
appellant  argues,  “evidence  of  the  acts  and  declarations  of 
another  which  occurred  out  of  the  accused’s  presence  are 
inadmissible  unless  a  relationship  exists  which,  by  sub¬ 
stantive  law,  imposes  vicarious  liability  on  the  accused  for 
the  other’s  conduct”  (Br.  56).  The  evidence  bearing  on 
the  Communist  Party’s  teachings  with  respect  to  forcible 
overthrow  was  not  offered  on  anv  theorv  of  vicarious  lia- 
bility.  The  issue  under  the  third  count  was,  as  we  have 
stated,  simply  whether  the  Communist  Party  taught 
forcible  overthrow  of  the  Government  and  whether  appel¬ 
lant,  knowing  that,  nevertheless  supported  the  Party,  con¬ 
trary  to  his  oath. 

Appellant ’s  contention  that  the  evidence  showing  the  na¬ 
ture  of  the  Party’s  teaching  on  forceful  overthrow  was  too 
“remote”  in  time  from  “the  date  laid  in  the  indictment” 
(Br.  53,  55)  is  clearly  insubstantial.  This  was  plainly  a 
matter  within  the  trial  court’s  discretion.  Cf.  United  States 
v.  Dermis,  183  F.  2d  201,  231  (C.A.  2),  affirmed,  341  U.S. 
494.  The  evidence  established  that  the  Party’s  teaching  as 
to  forceful  overthrow  did  not  change  over  the  years,  that 
the  principles  taught  in  the  Party’s  schools  from  1945  to 
the  date  of  appellant’s  affidavit  were  the  same  as  those 
taught  in  the  earlier  schools.  And  as  for  the  contention 
that  the  evidence  bearing  on  the  use  of  force  for  the  at- 
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tainment  of  the  Party’s  objective  was  “inflammatory” 
(Br.  55),  the  short  answer  is  that,  from  the  very  nature  of 
the  subject-matter  of  such  evidence,  some  emotional  impact 
on  the  jury  was  unavoidable,  even  as  at  a  murder  trial. 

(\  The  opinion  testimony . — 1.  The  use  and  meaning  of 
Aesopian  language . — As  we  have  pointed  out,  supra , 
pp.  12-15,  each  of  the  expert  witnesses  who  testified  on  be¬ 
half  of  the  Government  was  questioned  in  detail  in  regard 
to  the  use  of  “Aesopian”  language  by  members  of  the 
Communist  Party.  Aesopian  language,  they  explained, 
is  “double  talk,”  or  the  use  of  words  and  phrases  which 
appear  innocuous  to  the  untrained  but  which  carry  a  special 
meaning  to  the  initiate  in  situations  where  the  speaker  or 
writer  does  not  want  his  true  position  known  outside  Party 
circles.  Through  the  use  of  such  language  Communists 
seek  to  deceive  the  public  and  to  hide  their  true  aims  and 
objectives.  The  witnesses  further  testified  that  the  phrases 
“democratically  elected  government”  and  “true  democ¬ 
racy,”  as  used  by  appellant  in  his  public  statement  re¬ 
porting  his  resignation  from  the  Communist  Party,  were, 
in  their  opinion,  examples  of  Aesopianisms,  and  that,  con¬ 
sequently,  to  initiated  ears  the  true  meaning  of  the  state¬ 
ment  was  that  he  had  not  really  broken  with  the  Party  but, 
on  the  contrary,  reaffirmed  his  membership  therein.  Ap¬ 
pellant  contends  that  the  admission  of  this  expert  testimony 
was  erroneous  (Br.  58-63).  The  contention  is  without 
merit. 

(a)  Appellant  argues  that,  even  assuming  the  Govern¬ 
ment’s  witnesses  were  competent  to  translate  any  Aesopian 
language  he  may  have  used,  they  were  not  competent  to 
“establish  the  necessary  prerequisite  to  translation — that 
the  language  in  question  was  in  fact  Aesopian”  (Br.  59). 
This  is  so,  the  argument  continues,  because  the  witnesses 
“did  not  even  pretend  to  be  experts  in  appellant’s  usage  of 
words”  and  yet  their  testimony  “was  based  exclusively  on 
the  words  which  appellant  used”  (ibid.).  The  argument, 
we  submit,  is  specious.  The  witnesses  did  profess,  on  the 
basis  of  years  of  experience  in  the  Communist  Party,  to 
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be  able  to  recognize  Aesopianisms  in  language  used  by 
Communists.  And  appellant  had  been  a  high-ranking  Com¬ 
munist  for  many  years  before  his  purported  resignation. 
It  was  precisely  with  respect  to  the  resignation  that,  ac¬ 
cording  to  the  witnesses,  Aesopian  language  was  used. 

Granting  that,  as  a  general  proposition,  “opinion  evi¬ 
dence  is  not  admissible  on  the  meaning  of  common  termi¬ 
nology  ”  (Br.  59),  that  rule  obviously  has  no  application 
where  the  words  of  “common  terminology”  are  in  fact,  as 
here  (if  the  witnesses’  testimony  is  credited),  Aesopian 
terms  conveying  a  special  meaning  to  certain  persons.  And 
it  is  true  that  “where  the  jury  is  just  as  competent  to 
consider  and  weigh  the  evidence  as  [is]  an  expert  witness 
and  just  as  well  qualified  to  draw  the  necessary  conclusions 
therefrom,  it  is  improper  to  use  opinion  evidence  for  that 
purpose”  (Br.  59-GO,  quoting  from  Henkel  v.  Varner,  78 
App.  D.  C.  197,  198,  13S  F.  2d  934,  935).  But  this  principle 
likewise  is  beside  the  point  where,  as  here,  the  jury  is  not 
as  competent  as  the  expert  witness  because  of  the  Aesopian 
nature  of  the  language  in  question.  United  States  v.  Den¬ 
nis ,  183  F.  2d  201,  229  (C.A.  2),  affirmed,  341  U.S.  494; 
Frankfeld  v.  United  States ,  198  F.  2d  G79,  689  (C.A.  4), 
certiorari  denied,  344  U.S.  922. 

(b)  Equally  without  merit,  we  submit,  is  the  argument 
(Br.  G0-G1)  that,  even  if  it  had  been  established  that  appel¬ 
lant’s  resignation  announcement  contained  Aesopian  lan¬ 
guage,  the  translation  offered  by  the  Government’s  wit¬ 
nesses  should  have  been  excluded  because  there  “is  no 
written  lexicon  of  the  Aesopian  language”  and  “expert 
opinion  is  worthless”  (Br.  60).  Aesopian  language,  an 
invention  of  Lenin,  is,  as  appellant  concedes,  “something 
to  be  used  only  when  required  by  the  exigencies  of  the  par¬ 
ticular  situation”  (Br.  58,  fn.  26).  Its  meaning  was  clear 
to  the  reader,  regardless  of  who  employed  it,  provided  the 
reader  had  been  initiated  in  the  technique.  That  there  is 
no  “written  lexicon”  of  Aesopianisms  is  plainly  immate¬ 
rial.  The  witnesses’  experience  in  the  Communist  Party 
and  their  observations  of  its  workings  gave  them  adequate 
knowledge  of  the  use  and  meaning  of  Aesopian  language  to 
enable  them  to  testify  as  experts  on  the  subject.  Appel- 
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lant’s  assertion  that  their  testimony  did  not  “rest  on  any 
observed  facts  or  experiences”  (Br.  61)  is,  therefore,  not 
acceptable:  it  rested  on  years  of  observed  facts,  study  of 
Party  literature,  and  innumerable  experiences  as  high  func¬ 
tionaries  of  the  Party. 

(c)  Appellant  argues  that  the  expert  witnesses’  testi¬ 
mony  should  have  been  restricted  to  a  translation  of  such 
terms  as  “true  democracy”  and  “democratically  elected 
government,”  and  that  they  should  not  have  been  permitted 
to  state  their  opinion  that  appellant,  in  using  such  lan¬ 
guage,  was  reaffirming  his  membership  in  the  Communist 
Party  (Br.  61-62).  But  the  witnesses  testified  as  experts  on 
the  use  and  meaning  of  Aesopian  language ,  not  merely  as 
interpreters  of  individual  words  and  phrases  in  the  lan¬ 
guage.  They  were  therefore  competent  to  explain  to  the 
jury  what  in  their  opinion  appellant  meant  when  he  used 
certain  words  and  phrases  in  the  context  in  which  he  used 
them. 

(d)  Next,  appellant  contends  (Br.  62-63)  that  the  wit¬ 
nesses’  testimony  was  inadmissible  because  it  “purported 
to  resolve  the  crucial  and  ultimate  issue  in  the  case  and 
amounted  to  the  witnesses’  expression  of  their  opinion  of 
appellant’s  guilt”  (Br.  62).  This  contention  likewise  is 
lacking  in  merit. 

In  the  first  place,  the  ultimate  issue  (on  the  first  count, 
that  is)  was  not  the  meaning  of  appellant’s  purported  res¬ 
ignation,  which  was  offered  as  an  affirmative  defense,  but 
rather  the  truthfulness  or  falsity  of  his  affidavit  of  non¬ 
membership.  At  most,  therefore,  the  testimony  of  the 
Government’s  expert  witnesses  as  to  the  meaning  of  the 
statement  explaining  his  resignation  was  probative  on  the 
ultimate  issue. 

In  any  event,  the  authorities  support  the  admissibility  of 
opinion  testimony  even  where  the  testimony  touches  on  the 
very  issue  to  be  decided.  In  Frankfeld  v.  United  States, 
198  F.  2d  679,  689  (C.A.  4),  certiorari  denied,  344  U.S.  922, 
the  court  said: 

In  so  far  as  it  [expert  testimony  as  to  the  teachings 
and  purposes  of  the  Communist  Party]  involved  mat¬ 
ter  of  opinion,  this  related  to  a  matter  involving  spe- 
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cialized  knowledge,  as  to  which  the  opinion  of  experts 
is  unquestionably  admissible,  even  though  it  relates  to 
a  matter  which  is  for  the  decision  of  the  jury.  Trans¬ 
portation  Line  v.  Hope,  95  U.S.  297,  298,  24  L.  Ed.  477, 
“Where  the  matter  under  inquiry  is  properly  the  sub¬ 
ject  of  expert  testimony,  it  is  no  objection  that  the 
opinion  sought  to  be  elicited  is  upon  the  issue  to  be 
decided. ”  [Tiling  cases.] 

And  in  United  States  v.  Dennis,  183  P.  2d  201  (C.A.  2),  af¬ 
firmed.  341  U.S.  494,  the  court,  referring  to  expert  testi¬ 
mony  as  to  the  meaning  of  Aesopian  language  in  the  Con¬ 
stitution  of  the  Communist  Party,  said  (p.  229) : 

Budenz’s  other  testimony  was  that  there  were  certain 
passages  in  the  Communist  Constitution,  which  were 
innocent  upon  their  face,  but  which  were  understood 
by  the  initiate  to  be  only  a  cover — “window  dress¬ 
ing” — for  the  violent  methods  advocated  and  taught. 
This  was  so  patently  competent  testimony  that  it  needs 
no  discussion. 

See  also  7  Wigmore,  Evidence  (3d  ed.  1940),  §§1920-1921, 
where  it  is  pointed  out  that  opinion  testimony  may  with 
perfect  propriety  be  addressed  to  the  “very  issue”  before 
the  jury,  and  that  the  view  sometimes  expressed  that  this 
should  not  be  done  is  “a  mere  bit  of  empty  rhetoric,”  “one 
of  those  impracticable  and  misconceived  utterances  which 
lack  any  justification  in  principle.” 

(e)  Appellant’s  contention  that  the  testimony  relating 
to  the  use  and  meaning  of  Aesopian  language  in  the  Com¬ 
munist  Party  was  “irrelevant”  because  it  “could  not  dem¬ 
onstrate  what  appellant’s  usage  was”  (Br.  63)  is  but 
another  form  of  his  first  contention  (see  Br.  59),  'which  we 
have  answered  at  pp.  53-54,  supra .  The  contention  is  in 
collision  with  all  the  inferences  to  be  drawn  from  his  30 
years  as  a  high  Communist  Party  functionary. 

Finally  it  is  argued  that  the  testimony  relating  to  Ae¬ 
sopian  language  given  by  witnesses  Hladun,  Gitlow,  John¬ 
son,  Lautner,  and  Budenz  was  incompetent  because  they, 


having  separated  from  the  Communist  Party  prior  to 
August  1950  (when  appellant  made  the  public  statement 
which  allegedly  contained  the  Aesopian  language),  could 
not  know  the  Party’s  teachings  and  practices  in  the  use  of 
such  language  at  that  time  (Br.  63).  But  the  evidence  was 
that  the  use  of  Aesopian  language  was  unvarying  over  the 
years.  In  the  absence  of  any  evidence  indicating  a  change 
in  Party  practices  in  this  respect,  the  jury  were  entitled  to 
infer  that  the  practice  continued  to  the  date  of  appellant’s 
statement.  This  is  particularly  true  in  view  of  the  fact  that 
the  true  meaning  of  the  statement  is  clear  when  the  Ae¬ 
sopian  key,  as  provided  by  the  witnesses’  testimony,  is 
applied  to  it. 

2.  Other  opinion  testimony. — Appellant’s  contention  that 
the  oilier  opinion  testimony  offered  by  the  Government  was 
inadmissible  for  sundry  reasons  (Br.  63-65)  is  also  lacking 
in  merit. 

(a)  It  is  urged  that  the  prosecution’s  opinion  testimony 
on  the  subject  of  voluntary  relinquishment  of  Party  mem¬ 
bership  was  irrelevant  and  incompetent  on  several  stated 
grounds  (Br.  63-64).  None  of  these  grounds  is  valid. 

(1 )  Appellant  argues  that  he  “could  not  be  bound  by  the 
failure  of  the  Communist  Party  and  the  Daily  Worker  to 
abuse  him”  when  he  quit  the  Party  (Br.  64).  But  the 
Government  did  not  contend  that  all  persons  leaving  the 
Party  would  necessarily  be  denounced  by  the  Party  and  the 
Daily  Worker .  Its  position  was  that  those  who  actually 
quit  the  Party  and  whose  departure  the  Party  considered 
damaging  because  of  their  high  rank  therein  would  be 
denounced.  The  jury  were  entitled  to  know  that  appellant's 
departure  was  not  even  mildly  criticized. 

(2)  Appellant  contends  that  the  opinion  testimony  on 
this  subject  was  unsupported  by  other  evidence  and  “con¬ 
tradicted  by”  “the  facts”  (Br.  64).  On  the  contrary,  the 
evidence  showed  that  the  Party  consistently  showered 
praise  where  praise  would  aid  it,  and  vice  versa.  The  lack 
of  denunciation  of  appellant  was  not  offered  as  conclusive 
proof  of  anything,  but  merely  as  one  of  the  probative  fac- 
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tors  in  the  Government’s  proof  that  he  falsely  executed  an 
affidavit  of  non-membership  in  the  Party  and  non-support 
of  any  organization  teaching  forcible  overthrow  of  the 
Government. 

(3)  The  objection  that  the  witnesses  “were  not  qualified 
lo  testify  to  the  Party’s  practices  as  of  a  date  subsequent 
to  their  separation  from  the  Party”  (Br.  64)  has  already 
been  dealt  with.  See  pp.  56-57,  supra. 

(4)  Finally,  it  is  contended  that,  “Even  if  testimony  as 
to  Party  usage  [with  respect  to  the  matter  of  voluntary 
relinquishment  of  Party  membership]  had  been  relevant 
and  competent,  the  testimony  was  erroneously  permitted  to 
go  beyond  usage”  (Br.  64).  That  is,  it  is  argued,  “The 
witnesses  should  not  have  been  permitted  to  state  their 
conclusion  from  usage  that  *  *  *  members  have  no  right 
or  power  to  resign”  (ibid.).  But  the  witnesses’  testimony 
relative  to  Party  usage  was  simple  factual  testimony.  It 
was  their  “conclusion”  from  such  facts  that  made  their 
testimony  “opinion  testimony.”  And  as  such  it  was,  we 
submit,  clearly  competent.  See  our  reply  under  C,  1,  (c) 
and  (d),  supra ,  pp.  55-56. 

(b)  It  is  urged  that  the  prosecution’s  opinion  testimony 
relative  to  the  significance  of  appellant’s  having  partici¬ 
pated  in  the  May  Day  parades  of  1951  and  1952  was  inad¬ 
missible  for  several  stated  reasons  (Br.  64-65).  None  of 
the  reasons  given  is  valid. 

(1)  Pointing  out  that  the  witnesses  who  gave  opinions 
oni  this  subject  had  left  the  Communist  Party  at  different 
times  prior  to  1951,  appellant  contends  that  they  “were  not 
competent,  therefore,  to  testify  regarding  the  parades  of 
1951  and  1952”  (Br.  64).  But  the  jury  were  entitled  to 
infer  that  a  long-continued  practice  or  state  of  affairs 
which  had  prevailed  up  to  a  time  near  to  that  in  contro¬ 
versy.  in  the  absence  of  countervailing  evidence,  continued 
also  up  to  the  relevant  time.  See  2  Wigmore,  Evidence 
(3d  ed.  1940),  §437. 

(2)  Appellant  contends  that  “participation  in  May  Day 
parades,  especially  by  an  officer  of  the  Union,  could  not 
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show  membership  in,  or  support  of,  the  Communist  Party” 
and  that  the  opinion  testimony  on  this  matter  was,  there¬ 
fore,  “ irrelevant”  Br.  64-65).  But  the  Government 
showed  that  appellant  not  only  participated  in  the  parades 
but  appeared  on  the  parade  stand  and  gave  speeches.  It 
was  the  Government’s  contention  that  no  persons  other 
than  members  of  the  Communist  Party  were  permitted  on 
the  parade  stand  and  that  this  rule  was  enforced  by  a  group 
of  Partv  members  who  constantly  surrounded  the  stand  to 

•/  mt 

avoid  incidents.  This  contention  was  supported  by  the 
evidence  and,  evidently,  accepted  by  the  jury. 

(3)  Appellant  contends  that,  even  if  his  participation  in 
the  May  Day  parades  of  1951  and  1952  had  a  tendency  to 
show  Party  membership  and  support  on  May  1,  1951,  and 
May  1,  1952,  such  evidence  “had  no  tendency  to  show  mem¬ 
bership  and  support  on  August  29,  1950,”  the  date  of  his 
affidavit  (Br.  65).  This  contention  is  plainly  without  merit. 
See  2  Wigmore,  Evidence  (3d  ed.  1940),  §437.  The  jury, 
in  determining  the  truthfulness  or  falsity  of  appellant’s 
affidavit  of  August  29,  1950,  were  clearly  entitled  to  con¬ 
sider  his  activities  subsequent  to  1950  in  addition  to  his 
previous  30-vear  membership  in  the  Party. 

(4)  Finally,  it  is  contended  that  “There  was  no  showing 
that  the  alleged  Party  practices  concerning  and  control  of 
the  May  Day  parades  were  known  to  appellant”  and  that, 
consequently,  the  Party  practices,  being  res  inter  alios  acta, 
“were  not  binding  on”  him  (Br.  65).  But,  clearly,  from 
the  fact  that  he  had  been  a  member  of  the  National  Com¬ 
mittee  of  the  Communist  Party  for  some  12  years  (to  men¬ 
tion  but  this  item  of  evidence),  the  jury  were  justified  in  in¬ 
ferring  that  appellant  was  not  lacking  in  knowledge  of  the 
Party’s  “practices  concerning  and  control  of”  the  parades. 
“Res  infer  alios  acta ”  ceases  as  an  objection  when  the 
person  against  whom  acts  are  offered  in  evidence  is  shown 
to  have  been  privy  thereto.  1  Starkie,  Evidence ,  52;  3  id. 
1300;  2  Bouvier’s  Law  Dictionary,  p.  2908. 

D.  Exclusion  of  evidence  offered  by  appellant. — Appel¬ 
lant’s  contention  that  the  trial  court  erred  in  excluding 
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allegedly  relevant  evidence  offered  by  him  (Br.  65-66)  is 
without  merit. 

1.  Evidence  allegedly  relating  to  the  reputation  of 
Budenz. — The  contention  (Br.  65-66)  that  error  was  com¬ 
mitted  in  excluding  proffered  evidence  “to  show  that  the 
reputation  of  the  government’s  ‘expert’  witness  Budtnz 
for  truth  and  veracity,  and  his  reputation  as  an  expert, 
were  bad”  (Br.  65)  is  plainly  insubstantial.  The  proffered 
evidence  was  not  ‘‘reputation”  evidence  at  all,  and  it  was 
precisely  for  this  reason  that  the  trial  court  excluded  it 
(A.  1820).  Appellant's  assertion  that  the  court’s  ruling 
was  based  on  the  ground  that  the  witness  in  question  had 
“no  personal  knowledge  of  this  case”  (Br.  65,  66)  is  not 
supported  by  the  record. 

The  record  shows  that  appellant  sought  to  summon 
Joseph  Alsop,  a  syndicated  columnist,  as  a  witness  to  tes¬ 
tify  concerning  “the  quality  of  the  expertness”  of  govern¬ 
ment  witness  Budenz  (A.  1740).  Alsop  had  written  a  series 
of  newspaper  articles  which  allegedly  cast  doubt  on  the 
veracity  of  certain  testimony  given  by  Budenz  before  a 
Senate  subcommittee  (A.  1814,  1S15-1S19).  Counsel  for 
Alsop  appeared  and  requested  that  a  subpoena  which  had 
been  issued  for  Alsop  be  quashed  unless  the  defense  made 
“a  showing  as  to  the  relevancy  and  competency  of  any  evi¬ 
dence  Mr.  Alsop  could  give  in  this  Court  as  to  this  case” 
(A.  1807).  In  making  this  request,  counsel  had  occasion 
to  state  to  the  court  that  Alsop  was  “extremely  busy”  and 
had  “no  personal  knowledge  of  this  case  whatsoever” 
(A.  1807).  but  the  court’s  subsequent  ruling  was  in  nowise 
based  on  these  representations.  Counsel  for  appellant  then 
proceeded  to  attempt  to  show  that  the  testimony  of  Alsop 
would  be  relevant,  and  referred  to  the  articles  (A.  1807- 
1819).  At  the  conclusion  of  this  presentation,  the  court 
ruled  that  the  testimony  of  Alsop  would  not  be  competent 
“reputation”  testimony  (A.  1S20)  and  quashed  the  sub¬ 
poena  (A.  1821).  The  basis  of  the  court’s  ruling  was  stated 
by  the  court  as  follows  (A.  1820) : 

The  question  before  the  Court  is :  Does  this  proposed 
testimony,  based  upon  these  articles,  come  within  the 
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rule  which  governs  the  receipt  and  the  acceptance  by 
the  Court  of  reputation  testimony.  Now,  reputation 
testimony  is  testimony  of  a  witness  to  the  effect  that 
the  reputation  of  an  individual  for  truth  and  veracity 
in  the  community  and  among  the  people  of  the  com¬ 
munity  is  such  and  such. 

These  articles  constitute,  in  the  Court’s  opinion, 

statements  bv  the  writer  to  the  effect  that  testimonv 
•  » 

given  by  the  witness  Budenz,  who  testified  here,  in 
various  instances  were  untrue,  that  they  were  false, 
that  they  were  perjurious,  that  they  were  lies.  Ac¬ 
cepting  that  as  the  effect  of  the  statements  and  that  is 
the  effect  the  Court  finds,  the  Court  feels  that  there  is 
not  sufficient  in  the  statements  to  justify  the  Court  in 
calling  that  witness  as  a  witness  to  testify  as  to  the 
reputation  of  the  witness  Budenz. 

This  ruling  was  clearly  correct.  The  basis  of  reputation 
testimony  must  be  the  witness’  knowledge  of  the  person’s 
reputation  for  veracity  in  the  community  in  which  he  re¬ 
sides.  Lomax  v.  United  States ,  37  App.  D.  C.  414,  417-418; 
Sacrini  v.  United  States ,  38  App.  D.  C.  371,  376;  5  Wigmore 
Evidence  (3d  ed.  1940),  §1615.  A  witness  is  not  competent 
to  testify  to  reputation  on  the  basis  of  specific  facts. 
M  ich  els  on  v.  United  Stales ,  335  U.S.  469,  477 ;  Stewart  v. 
United  States ,  70  App.  D.  C.  101,  104  F.  2d  234.  The  rep¬ 
utation  testified  to  must  be  “ general ;  that  is,  the  community 
as  a  whole  must  be  agreed  in  their  opinion,  in  order  that 
it  may  be  regarded  as  a  reputation.”  5  Wigmore,  op.  cit ., 
§1612.  Plainly,  Alsop’s  testimony,  on  the  basis  of  the  show¬ 
ing  made,  would  not  have  fulfilled  the  requirements  of  pro¬ 
per  reputation  testimony.  Nor,  indeed,  does  appellant 
contend  contrariwise.  His  contention  is  founded,  as  we 
have  pointed  out,  on  a  misreading  of  the  record  basis  for 
the  court’s  ruling  excluding  the  testimony.13 

13  It  is  clear  that  testimony  by  Senator  Lehman,  whom  counsel 
for  appellant  also  sought,  unsuccessfully,  to  summon  as  a  “repu¬ 
tation”  witness,  would  have  been  even  less  competent  than  Alsop’s. 
The  basis  of  counsel’s  offer  with  respect  to  Senator  Lehman  was 
merely  that  he  referred  to  the  Alsop  articles  on  the  Senate  floor 
and  had  them  inserted  into  the  Congressional  Record  (A.  1821- 
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2.  Other  evidence. — Finally,  appellant  contends  (Br.  66) 
that  the  trial  court  erred  in  refusing  to  permit  the  defense 
to  adduce  evidence  that  the  constitutions  of  several  labor 
unions  contain  no  provisions  with  respect  to  resignation 
from  membership  (A.  2038-2042).  This  was  error,  he  con¬ 
tends,  because  the  proffered  evidence  was  “relevant  rebut¬ 
tal  evidence”  (Br.  66).  The  contention  is  without  merit, 
because  the  proffered  evidence  was  not  relevant  rebuttal 
evidence. 

The  argument  that  the  proffered  evidence  was  relevant 
rebuttal  evidence  is  based  on  the  assumption  that  the  tes¬ 
timony  of  certain  government  witnesses  to  the  effect  that 
“one  could  not  resign  from  the  Communist  Party”  was, 
as  appellant  puts  it,  “based  in  part  on  the  absence  of  any 
provision  on  resignation  in  the  constitution  of  the  Commu¬ 
nist  Party”  (Br.  66).  We  submit,  however,  that  the  record 
references  cited  by  appellant  in  support  of  this  assertion 
fail  to  do  so.14  The  Government  at  the  trial  in  no  way  relied 
on  the  absence  of  a  resignation  provision  in  the  Communist 
Constitution.  The  charge  to  the  jury  did  not  mention  it. 
The  point  assumed  no  importance  whatever  at  the  trial. 
Consequently  the  trial  court  was  clearly  justified  in  ex¬ 
cluding  the  proffered  evidence  in  question. 


1823).  In  his  Senate  remarks.  Senator  Lehman  made  it  clear 
that  he  had  no  personal  knowledge  whatever  even  of  the  matters 
referred  to  in  the  articles,  much  less  of  Budenz'  community  repu¬ 
tation  for  truth  and  veracity  (A.  1822,  1823;  see  also  A.  1821). 

With  respect  to  Senators  Chavez  and  Fulbright,  whom  appellant 
also  sought  to  call  as  witnesses  (A.  1824),  there  is  nothing  in  the 
record  to  indicate  that  their  testimony  would  have  been  competent 
reputation  testimony  (see  A.  2042-2043). 

14  The  first  three  such  references  (A.  609-610,  660,  680-681) 
relate  to  the  cross-examination,  redirect ,  and  recross-examination, 
respectively,  of  government  witness  Gitlow.  On  direct  examina¬ 
tion,  Gitlow  had  testified  that,  according  to  Communist  Party 
“ teachings,’ 9  members  could  not  resign  (A.  521).  There  is 
nothing  to  indicate  that  this  testimony  was  based  “in  part”  on 
any  provision  or  lack  of  provision  relating  to  resignations  in  the 
Party  Constitution.  On  cross-examination,  Gitlow  was  asked 
whether  there  was  anything  in  the  Party  Constitution  saying  that 
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III 


Appellant  Received  a  Fair  Trial 

A.  The  alleged  misconduct  of  the  prosecutor. — Appel- 
lent  ’s  contention  that  the  conduct  of  the  prosecutor  was 
such  as  to  deprive  him  of  a  fair  trial  (Br.  67-71)  is  without 
merit. 


1.  In  purported  substantiation  of  this  claim  appellant 
states  that  the  prosecutor  identified  his  chief  trial  counsel 
as  counsel  for  the  Communist  Party  (Br.  67).  He  refers 
to  two  incidents  in  the  record  where  he  alleges  this  was 
done  (A.  60S,  1028).  In  the  first  record  reference,  how¬ 
ever,  appellant’s  chief  trial  counsel  identified  himself  in 
the  jury’s  presence  as  attorney  for  the  Communist  Party 
in  the  proceeding  before  the  Subversive  Activities  Control 
Board  in  order  to  specify  the  proceeding  concerning  which 
he  was  cross-examining  a  witness.  In  the  second  record 
reference  appellant’s  trial  counsel  objected  to  a  question 
by  the  prosecutor  in  which  the  prosecutor  was  attempting 


a  member  could  not  resign  (A.  609-610).  This  was  the  first 
mention  of  the  Party  Constitution  in  this  connection.  Gitlow 
conceded  that  there  was  nothing  in  the  Constitution  to  that  effect 
(A.  610).  On  redirect  examination,  he  was  queried  as  to  whether 
the  Constitution  contained  any  provision  “for"  resignation  of 
members,  and  he  replied  in  the  negative  (A.  659-660).  This 
question  of  the  prosecutor  was  obviously  occasioned  by  the  question 
a*ked  on  cross-examination.  It  was  a  proper  question  to  ask  on 
redirect,  being  in  the  nature  of  a  retort.  But  it  clearly  affords  no 
basis  for  appellant's  present  contention  that  it  opened  the  door 
for  rebuttal  evidence.  On  recross-examination  of  Gitlow.  the 
absence  from  the  Party  Constitution  of  any  provision  either  per¬ 
mitting  or  forbidding  resignations  was  again  gone  into  (A.  6S0- 
681). 

In  the  fourth  reference  (A.  890),  government  witness  John¬ 
son.  when  asked  on  direct  examination  whether  there  was  “such 
a  thing  as  resignation  from  the  Communist  Party' ’  during  his 
period  of  membership,  replied  in  the  negative,  and  then  merely 
volunteered  that  “It  was  in  no  way  stated  in  the  bylaws  or  the 
constitution.” 

Appellant's  final  reference  (A.  1513-1515)  does  not  appear  to 
contain  anything  pertinent. 
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to  do  the  very  same  thing  that  appellant’s  counsel  had  done, 
namely,  identify  the  proceeding  before  the  Subversive 
Activities  Control  Board.  The  court  sustained  the  objec¬ 
tion  (A.  1030).  In  doing  so,  however,  the  court  explicitly 
rejected  counsel’s  contention  that  the  prosecutor’s  question 
had  been  asked  for  an  improper  or  prejudicial  purpose,  and 
stated  that  the  basis  of  the  ruling  was  irrelevancy  (ibid.). 
Furthermore,  since  the  jury  already  knew  from  counsel’s 
own  statement  (see  supra)  that  he  had  represented  the 
Communist  Party  before  the  Board,  there  manifestly  could 
have  been  no  prejudice.  In  any  event,  such  a  minor  incident 
cani  hardly  be  said  to  have  influenced  the  jury.  The  lan¬ 
guage  of  the  Supreme  Court  in  Glasser  v.  United  States , 
315U.S.  60,  83,  is  particularly  pertinent  here: 

The  trial  was  long  and  the  incidents  relied  on  by 
;  petitioners  few.  We  must  guard  against  the  magnifica- 
1  tion  on  appeal  of  instances  which  were  of  little  import¬ 
ance  in  their  setting. 

2.  The  second  incident  cited  by  appellant  (Br.  68-69) 
concerns  an  application  for  a  passport  made  by  him  (G.  Ex. 
11,  A.  1093).  Witness  Hladun  had  been  vigorously  cross- 
examined  in  an  attempt  to  impeach  his  credibility  (A.  228- 
358)  with  particular  reference  to  his  trip  to  Moscow,  where 
he  and  appellant  had  been  fellow  students  at  the  Interna¬ 
tional  Communist  revolutionary  training  school,  or  Lenin 
Institute  (see  pp.  3-6,  supra).  The  passport  application 
was  received  in  evidence  (A.  1093)  for  the  purpose  of  cor¬ 
roborating  Hladun ’s  testimony  (A.  1090-1091)  and  was 
read  to  the  jury  (A.  1093-1095).  In  the  application  appel¬ 
lant  had  stated  that  his  reason  for  desiring  a  passport 
was  to  tour  England,  France,  and  Germany  (A.  1094). 

In  his  summation  to  the  jury,  the  prosecutor,  after  refer¬ 
ring  to  the  fact  that  appellant  had  studied  revolutionary 
tactics  at  the  Lenin  Institute  (A.  2094-2097),  again  called 
their  attention  to  the  fact  that  in  his  passport  application 
appellant  had  stated  that  the  purpose  of  his  visit  abroad 
was  to  take  a  tour,  and  added  “Some  tour”  (A.  2099). 
Appellant  contends  (Br.  68-69)  that  the  implication  of  this 
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remark  of  the  prosecutor  was  that  appellant’s  statement 
in  the  application  of  the  purpose  of  his  trip  abroad  was 
false,  and  that  it  was  “improper  for  the  prosecution  to 
offer  evidence  of  an  alleged  previous  offense  bv  the  appel¬ 
lant”  (Br.  69). 

Clearly,  however,  the  prosecutor,  in  making  the  remark 
of  which  appellant  complains,  was  not  “offering  evidence 
of  an  alleged  previous  offense”  by  appellant,  as  lie  claims. 
The  passport  application  was  already  in  evidence  and  had 
already  been  read  in  its  entirety  to  the  jury.  It  was  pro¬ 
per,  therefore,  for  the  prosecutor,  in  his  summation,  to 
make  reference  to  it  again.  The  remark,  “Some  tour,” 
was,  in  the  light  of  ITladun's  testimony  as  to  the  nature  of 
the  curriculum  studied  by  appellant  at  the  Lenin  Institute 
(supra,  pp.  4-5),  fair  comment.  Such  sting  as  the  remark 
carried  did  not  lie  in  the  fact,  if  it  was  a  fact,  that  the  ap¬ 
plication  may  have  contained  a  misrepresentation.  It  was 
rather  a  simple  and  legitimate  use  of  the  weapon  of  irony, 
common  in  all  effective  summations. 

3.  Appellant  next  complains  of  the  prosecutor’s  cross- 
examination  of  defense  witnesses  (Br.  69-70).  The  cross- 
examination  was  fair  and  permissible  within  the  discretion 
of  the  trial  judge.  Twachtman  v.  Connelly,  106  F.  2d  501 
(C.A.  6) ;  Henderson  v.  United  States ,  204  F.  2d  126  (C.A. 
6).  Moreover,  appellant  failed  to  object  below  to  most  of 
the  incidents  of  which  lie  now  complains  and,  therefore, 
they  should  not  now  be  considered.  McQuaid  v.  United 
States,  91  App.  D.  C.  229,  198  F.  2d  9S7,  certiorari  denied, 
344  U.  S.  929. 

4.  Finally,  appellant  complains  of  an  alleged  prejudi¬ 
cial  summation  to  the  jury  by  Government  counsel  (Br. 
70-71)  and  cites  five  specific  incidents  to  substantiate  his 
claim  (A.  2096,  2116,  2166,  2170-2,  2169).  As  to  the  first 
four  of  these  references,  however,  there  was  not  even  an 
objection  by  counsel.  Counsel  for  the  defense  cannot  re¬ 
main  silent  and,  after  a  verdict  has  been  returned,  for  the 
first  time  complain  that  the  comments  to  the  jury  were 
improper  and  prejudicial.  United  States  v.  Socony  Vacuum 
Oil  Co .,  310  U.S.  150. 
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The  remaining  incident — the  prosecutor’s  statement  to 
the  jury  that  he  was  ‘‘looking  at  twelve  of  them  [i.e.,  per¬ 
sons  who  in  Communist  parlance  are  capitalists  and  mem¬ 
bers  of  the  bourgeoisie]  right  now”  (A.  2169) — was  pro¬ 
voked  by  statements  of  defense  counsel  in  his  summation 
and  therefore  not  improper.  For  example,  defense  counsel 
had  argued  that  ‘‘whether  or  not  the  Communist  Party 
advocates  the  overthrow  of  the  Government  bv  force  and 
violence”  was  ‘‘a  very  insignificant  part  of  this  case” 
(A.  2127).  He  had  stated  that  the  Communist  Party  was 
a  “big,  big  bogey”  in  the  case  (A.  2130).  He  had  sarcas¬ 
tically  referred  to  the  writings  of  Lenin  and  Stalin,  ex¬ 
cerpts  from  which  had  been  read  to  the  jury  by  the  pros¬ 
ecutor,  as  “all  this  mumbo- jumbo”  and  “all  this  stuff  about 
1358  and  1907,  and  1918,  and  1930”  (A.  2143).  The  obvious 
purpose  of  these  and  many  other  remarks  of  a  similiar 
nature13  was  to  attempt  to  convey  to  the  jury  the  impres¬ 
sion  that  the  evidence  concerning  the  Communist  Party’s 
teaching  on  forcible  overthrow  of  the  Government  was 
trivial  and  the  teaching  itself  a  “bogey.”  The  prosecutor, 
in  reply,  naturally  took  issue  with  these  representations  of 
counsel.  In  doing  so,  he  pointed  out  to  the  jury  that  it  was 
incumbent  upon  the  Government  under  the  third  count  of 
the  indictment  to  prove  that  the  Party  taught  forcible  over¬ 
throw  of  the  Government  (A.  2168),  and  argued  that  the 
reason  why  the  defense  tried  to  portray  as  insignificant  this 
teaching  of  the  Partv  was  that  when  the  teaching  was 
brought  out  into  the  light  of  day  it  presented  an  evil  pic¬ 
ture  (A.  2169).  It  was  in  this  connection  that  the  pros¬ 
ecutor  stated  to  the  jury  that,  under  the  Communist  Party’s 
doctrine  of  violent  overthrow  of  the  “capitalist  govcrn- 


15  E.  g.,  “To  hate  the  Communist  Party  is  your  privilege.  Time 
and  events  will  pass  judgment  on  a  political  party.  *  *  *  And 
let  the  prosecutor  rave  and  rail  and  tell  you  about  the  Lenin 
School  and  so  on,  and  what  is  in  these  books*’  (A.  2157) ;  “  *  *  * 
all  you  have  got  to  do  is  wave  some  kind  of  an  inflammatory  doc¬ 
trine,  *  *  *  raise  a  bogey,  scare  people,  and  justice  is  forgot¬ 
ten  *  *  *.  Hysteria  reigns'*  (A.  2157-2158);  see  also  A.  2117, 
2118,  2144. 
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ment”  and  of  the  “  bourgeoisie,  ”  the  jury  were  part  of  the 
capitalist  and  bourgeois  society  (A.  2169). 

This  being  the  context  in  which  the  remark  complained 
of  was  made,  it  was  not  improper,  since  the  element  of  prov¬ 
ocation  must  always  be  considered  in  determining  the 
propriety  of  an  allegedly  prejudicial  remark  of  the  pros¬ 
ecutor.  Ochoa  v.  United  States ,  167  F.  2d  341,  344  (C.A. 
9);  Malone  v.  United  States ,  94  F.  2d  281,  288  (C.A.  7), 
certiorari  denied,  304  U.S.  562;  United  States  v.  Werneche, 
138  F.  2d  561,  565  (C.A.  7),  certiorari  denied,  321  U.S.  771 ; 
Schauble  v.  United  States ,  40  F.  2d  363,  366-367  (C.A.  8) ; 
United  States  v.  DeVast  o,  52  F.  2d  26,  30  (C.A.  2),  certiorari 
denied,  284  U.S.  678;  see  also  Josey  v.  United  States,  77 
App.  D.  C.  321,  323,  135  F.  2d  809,  811 ;  Pritchett  v.  United 
States,  S7  App.  D.  C.  374,  376,  185  F.  2d  438,  440,  certiorari 
denied,  341  U.S.  905.  In  any  event,  even  assuming,  argu¬ 
endo,  that  the  Government  attorney’s  remark  was  im¬ 
proper,  and  even  prejudicial,  it  would  not  justify  reversal 
unless  the  judge  was  requested  to  instruct  the  jury  to  dis¬ 
regard  it  and  he  refused  to  do  so.  Biggs  v.  United  States, 
220  Fed.  545  (C.A.  9),  affirmed  sub  nom .  Caminetti  v. 
United  States,  242  U.S.  470;  Borgia  v.  United  States,  78  F. 
2d  550  (C.A.  9),  certiorari  denied,  296  U.S.  615.  A  request 
for  an  instruction  at  the  proper  time  rather  than  the  ex¬ 
treme  remedy  of  mistrial  is  the  proper  procedure  as  to  an 
alleged  prejudicial  statement.1'5  United  States  v.  Cohen , 
177  F.  2d  523  (C.A.  2),  certiorari  denied,  339  U.S.  914.  A 
general  counselling  of  the  jury  that  the  argument  of  coun¬ 
sel  is  not  evidence  is  sufficient  to  preclude  the  extreme 
remedy  of  a  mistrial.  D9  Aquino  v.  United  States,  192  F. 
2d  338  (C.A.  9),  certiorari  denied,  343  U.S.  935;  Yeager  v. 
United  States .  16  App.  D.  C.  356;  Morris  v.  United  States, 
61  App.  D.  C.  257,  61  F.  2d  520,  certiorari  denied,  287  U.S. 
597.  Such  an  instruction  was  given  here  (A.  2198). 

lfi  Significantly,  appellant's  motion  for  a  mistrial,  based  on  the 
remark  in  question,  was  not  made  until  the  following  day  (see  A. 
2175).  At  the  time  of  the  remark  counsel  simply  objected  on  the 
ground  that  it  was  ‘‘highly  improper”  and  not  “even  argu¬ 
mentative'’  (A.  2169).  The  objection  was  overruled,  and  counsel 
made  no  further  point  of  the  matter  until  the  following  day. 
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The  prejudice  required  to  warrant  a  reversal  must  be 
such  that  it  would  be  likely  to  stand  out  in  the  minds  of 
the  jury  and  tints  influence  its  verdict.  United  States  v. 
Socony  Vacuum  Oil  Co ..  310  U.S.  150;  Glasser  v.  United 
States ,  315  U.S.  60;  Borgia  v.  United  States ,  7S  F.  2d  550 
(C.A.  9),  certiorari  denied,  296  U.S.  615;  D’ Aquino  v. 
United  States .  192  F.  2d  338  (C.A.  9),  certiorari  denied, 
343  U.S.  935;  United  States  v.  CoAew,  177  F.  2d  523  (C.  A. 
2),  certiorari  denied,  339  U.S.  914. 

Perhaps  the  most  persuasive  answer  to  appellant's  claim 
that  lie  did  not  receive  a  fair  trial  is  the  verdict  of  the 
jurors.  After  long*  deliberation  the  jury  returned  a  verdict 
of  not  guilty  as  to  the  second  count  of  the  indictment.  If 
appellant’s  reasoning  were  correct,  the  alleged  prejudicial 
conduct  of  the  prosecutor  would  have  certainly  resulted 
in  a  guilty  verdict  on  that  count  as  well  as  the  others.  This 
is  a  clear  and  persuasive  indication  of  the  fallacy  of  appel¬ 
lant ’s  contention. 

B.  The  communications  with  certain  jurors  by  an  F.B.I. 
agent. — Appellant  next  contends  that  he  did  not  receive  a 
fair  trial  because  of  communications  between  Special  Agent 
Smasal  of  the  Federal  Bureau  of  Investigation  and  two  of 
the  jurors  and  the  wife  of  a  third  (Br.  71-79).  This  conten¬ 
tion  likewise  is  without  merit. 

The  matter  arose  out  of  an  investigation  requested  by  the 
United  States  Attorney  concerning  the  distribution  of  an 
advertisement  in  a  Washington  newspaper  in  behalf  of  one 
Hugh  Bryson,  a  defendant  in  an  entirely  separate  case, 
which  had  not  vet  come  to  trial  (A.  15S7).  Earlv  in  March 
1954,  a  member  of  the  District  Court  jury  panel  reported 
to  the  F.B.I.  that  she  had  received  a  copy  of  the  Bryson 
advertisement  through  the  mail,  along  with  a  covering  cir¬ 
cular  letter  (A.  1587).  This  was  brought  to  the  attention 
of  the  United  States  Attorney,  who  on  March  5,  1954,  re¬ 
quested  that  the  F.B.I.  conduct  an  investigation  concerning 
the  advertisements  and  their  use  (A.  15S7-1588).  On  Sat¬ 
urday,  March  20th,  the  United  States  Attorney  was  first 
informed  that,  in  connection  with  the  investigation,  three 
of  the  jurors  sitting  in  the  present  case  had  been  contacted. 
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The  United  States  Attorney  immediately  called  the  trial 
judge  and  asked  permission  to  meet  with  counsel  in  cham¬ 
bers  on  Monday,  March  22d,  and  authorization  to  ask  de¬ 
fense  counsel  to  be  there  (A.  1593).  After  a  preliminary 
statement  by  the  United  States  Attorney,  the  court  con¬ 
sulted  with  defense  counsel  as  to  his  attitude  with  respect 
to  the  situation  and  as  to  the  procedure  to  be  followed 
(A.  1596). 

A  hearing  was  ordered  (A.  1597).  At  the  hearing  Agent 
Smasal  testified  that  he  had  telephoned  the  residence  of 
Leonard  Abrams,  a  juror  in  the  present  case,  and  had 
spoken  to  Mrs.  Abrams;  that  he  had  later  called  upon 
Abrams  at  his  place  of  work;  that  he  had  visited  the  resi¬ 
dence  of  Robert  Beatty,  another  juror,  and  had  talked  to 
Mrs.  Beatty;  and  that  he  had  telephoned  Clifford  Morton, 
a  third  juror.  Smasal  stated  that  he  inquired  as  to  whether 
they  had  received  in  the  mail  any  unsolicited  literature  per¬ 
taining  to  the  Bryson  case  and  that  he  did  not  know  that  the 
persons  he  approached  were  then  jurors  in  the  instant  case 
(A.  1606-1609).  He  also  testified,  and  was  cross-examined 
on  the  point  by  appellant’s  counsel,  that  no  mention  was 
made  of  the  present  case  during  his  contacts  with  the  jurors 
(A.  1611-1617). 

Testimony  was  also  received  from  Brandon  Alvev,  a 
government  attorney  in  the  Bryson  case  who  was  also  as¬ 
sisting  in  the  present  case,  and  who  had  initiated  the  in¬ 
quiry  into  the  Bryson  advertisement  (A.  1598) :  and  from 
Agent  McGivern,  whom  juror  Abrams  had  called  upon  fol¬ 
lowing  Agent  Smasal ’s  call  to  Mrs.  Abrams  (A.  1618).  In 
addition,  the  three  jurors  who  had  been  approached  were 
called  to  testify;  their  versions  of  the  communications  did 
not  differ  in  any  material  respect  from  that  of  Agent 
Smasal  (A.  1632,  1636,  1639).  The  other  jurors  sitting  in 
the  present  case,  including  two  alternate  jurors,  were  then 
questioned  as  to  the  matter;  at  the  request  of  appellant’s 
counsel,  they  were  called  one  at  a  time  (A.  1649).  Follow¬ 
ing  extensive  hearings,  which  covered  152  pages  of  the 
transcript  (T.  2303-2455),  juror  Abrams  and  alternate 
juror  Cargakos  were  excused  from  further  service  because 
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of  questions  raised  as  to  their  impartiality  as  a  result  of 
their  testimony  (A.  1669-1670).  Juror  Cargakos  was  dis¬ 
missed  at  the  request  of  defense  counsel  (A.  1670). 

The  rule  of  law  pertinent  to  appellant’s  present  conten¬ 
tion  is  stated  in  the  recent  Supreme  Court  decision  of 
Rmnner  v.  United  States ,  347  U.S.  227,  as  follows  (p.  229) : 

In  a  criminal  case,  any  private  communication,  con¬ 
tact,  or  tampering,  directly  or  indirectly,  with  a  juror 
during  a  trial  about  the  matter  pending  before  the  jury 
is,  for  obvious  reasons,  deemed  presumptively  prejudi¬ 
cial,  if  not  made  in  pursuance  of  known  rules  of  the 
court  and  the  instructions  and  directions  of  the  court 
made  during  the  trial,  with  full  knowledge  of  the 
parties.  The  presumption  is  not  conclusive,  but  the 
burden  rests  heavily  upon  the  Government  to  estab¬ 
lish,  after  notice  to  and  hearing  of  the  defendant,  that 
such  contact  with  the  juror  was  harmless  to  the  defend¬ 
ant. 

See  also  Mattox  v.  United  States ,  146  U.S.  140,  14S-150. 

It  is  clear  from  the  facts  as  summarized  supra,  pp.  6S-70, 
that  this  rule  was  followed  in  this  case.  As  soon  as  the 
United  States  Attorney  was  informed  of  the  fact  that  Agent 
Smasal  had  made  contacts  with  some  of  the  jurors  sitting  in 
the  case  (which  contacts  were  made  in  good  faith,  without 
knowledge  that  the  persons  approached  were  jurors  actually 
sitting  at  any  trial),  he  brought  the  matter  to  the  attention 
of  the  trial  judge,  who  in  turn  promptly  ordered  a  hearing 
to  ascertain  the  facts  and  determine  whether  appellant’s 
defense  had  been  prejudiced.  Appellant’s  counsel  had 
notice  of  the  hearing  and  fully  participated  in  it.  On  the 
basis  of  the  facts  adduced,  the  judge  determined  that  there 
would  be  no  prejudice  to  appellant  if  the  trial  proceeded 
without  juror  Abrams  and  alternate  juror  Cargakos.  He 
decided,  in  other  words,  that  the  presumption  of  prejudice 
arising  from  the  fact  of  the  communications  had  been  over¬ 
come.  This  decision  was  clearly  one  which  the  trial  judge 
could  properly  make  in  the  exercise  of  a  sound  discretion, 
and  is  not  reviewable  on  appeal  in  the  absence  of  a  clear 
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demonstration  of  abuse.  Ryan  v.  United  States,  89  App. 
D.  C.  328,  332,  191  F.  2d  779,  783,  certiorari  denied  sub  now. 
Duncan  v.  United  States ,  342  U.S.  928;  Chambers  v.  United 
States ,  237  Fed.  513  (C.A.  8) ;  Wheaton  v.  United  States , 
133  F.  2d  522  (C.A.  8) ;  United  States  v.  Sorcey ,  151  F.  2d 
899  (C.A.  7),  certiorari  denied,  327  U.S.  794.  There  plainly 
was  no  abuse  of  discretion  here,  particularly  in  view  of  the 
fact  that  the  subject  of  discussion  between  Smasal  and  the 
jurors  was  not  even  about  a  “matter  pending  before  the 
juryM  (Returner  v.  United  States ,  supra ,  347  U.S.  at  229). 

Appellant  asserts  that  his  counsel  “declined  to  question 
the  jurors  because  they  might  have  aroused  in  the  jurors 
an  antagonism  against  the  appellant  or  his  counsel”  (Br. 
78).  The  record  shows,  however,  that  counsel  was  afforded 
and  declined  the  opportunity  to  question  government  at¬ 
torney  Alvev  (A.  1600);  cross-examined  Agent  Smasal 
(A.  1611-1617);  declined  to  question  Agent  McGivern  (A. 
1620) ;  was  consulted  by  the  trial  judge  as  to  interroga¬ 
tion  of  the  jurors  (A.  1623-1624);  proposed  general  ques¬ 
tions  to  ask  the  jurors  (A.  1631-1632);  and  subsequently 
indicated  questions  for  specific  jurors  (A.  1643,  1651,  1661- 
1662).  At  no  time  did  the  court  refuse  to  ask  any  ques¬ 
tions  proposed  by  defense  counsel  or  impose  any  limi¬ 
tations  upon  him.  His  decision  not  to  exercise  his  privi¬ 
lege  of  personally  interrogating  any  of  the  jurors  was  ob¬ 
viously  a  tactical  one,  and  the  fact  that  he  may  have  felt  it 
prudent  not  to  exercise  his  privilege  because  the  trial  was 
not  yet  over  is  legally  irrelevant.  The  important  point 
is  that  a  full  hearing  was  held  at  the  earliest  opportunity 
for  the  purpose  of  determining  whether  appellant  was  in 
any  way  prejudiced  by  the  conversations  between  agent 
Smasal  and  the  jurors,  and  that  defense  counsel  partici¬ 
pated  in  the  hearing  to  the  full  extent  he  saw  fit. 

The  cases  cited  by  appellant  are  distinguishable  either 
on  the  basis  that  an  inadequate  determination  was  made 
by  the  trial  court  of  the  circumstances  surrounding  the 
communication  to  the  jury  or  that  the  cases  involved  situa¬ 
tions  of  far  more  possible  prejudice  to  the  defendant  than 
the  case  at  hand.  E.g.f  Remmer  v.  United  States ,  supra , 


347  U.S.  227  (ex  parte  consideration  of  circumstances  by 
Government  and  judge) ;  Mattox  v.  United  States ,  supra, 
146  U.S.  140  (affidavits  by  jurors  relating  to  matter  at 
issue  excluded;  held,  error) ;  United  States  v.  Rakes .  74  F. 
Supp.  647)  (E.I).  Va.)  (insufficient  hearing;  attempt  to  bribe 
juror);  Wheaton  v.  United  States,  133  F.  2d  522  (C.A.  8) 
(no  hearing;  bailiff's  contact  with  jury);  Sunderland  v. 
United  States .  19  F.  2d  202  (C.A.  S)  (no  evidence  to 
rebut  presumption;  conversation  between  Government  wit¬ 
ness  and  juror) ;  United  States  v.  Marine,  84  F.  Supp.  7S5 
(IX  Del.)  (case  discussed  between  juror  and  Government 
witness). 

At  the  conclusion  of  his  argument  on  the  matter  of 
communications  with  the  jurors  appellant  makes  the  con¬ 
tention  that  his  personal  absence  from  the  hearing  requires 
reversal  (Br.  78-79).  In  support  of  this  point  he  cites 
two  cases,  II opt  v.  Utah,  110  U.S.  574,  and  Lewis  v.  United 
States,  146  U.S.  370.  Neither  of  these  cases  is  applicable 
to  the  present  situation,  however,  since  they  relate  to  the 
presence  of  the  accused  at  the  voir  dire  examination  of 
jurors  rather  than  at  a  hearing  on  unauthorized  communi¬ 
cations  with  jurors.  Moreover,  no  request  was  made, 
either  by  appellant  himself  or  by  his  counsel,  that  appellant 
be  permitted  to  be  present  in  person  at  the  hearing.  Coun¬ 
sel,  of  course,  was  present  throughout  the  hearing  and 
actively  participated  in  it,  as  we  have  pointed  out.  In 
view  of  this,  it  is  difficult  to  see  how  appellant's  personal 
absence  could  have  prejudiced  him,  and  indeed  he  makes 
no  claim  of  prejudice. 

C.  The  presence  of  government  employees  on  the  grand 
and  petit  juries. — Appellant  contends  that  he  was  deprived 
of  a  fair  trial  because  there  were  government  employees  on 
the  grand  jury  which  indicted  him  and  the  petit  jury  which 
convicted  him  (Br.  79-86).  It  will  be  convenient  to  con¬ 
sider  the  two  aspects  of  this  contention  separately,  since 
the  applicable  considerations  are  different. 

1.  With  respect  to  the  petit  jury. — The  contention  that 
the  trial  was  unfair  because  five  government  employees 
and  the  wife  of  a  sixth  sat  on  the  petit  jury  (Br.  79,  84-86) 


is  clearly  without  merit.  It  has  long  been  settled  that  gov¬ 
ernment  employees,  in  the  absence  of  a  showing  of  actual 
bias,  are  not  disqualified  for  service  on  petit  juries  in  fed¬ 
eral  criminal  prosecutions.  United  States  v.  Wood,  299  U.S. 
123 ;  Frazier  v.  United  States,  335  U.S.  497 ;  Dennis  v.  United 
States,  339  U.S.  162.  This  is  true  even  though  one  or  more 
of  the  employees  in  question  are  employed  in  the  very  de¬ 
partment  charged  with  responsibility  for  enforcing  the 
statute  which  the  defendant  is  charged  with  having  vio¬ 
lated.  Frazier  v.  United  States,  supra .  And  the  rule  was 
adhered  to  even  though  the  defendant  was  a  prominent 
Communist  charged  with  contempt  of  the  House  Un-Ameri¬ 
can  Activities  Committee  and  where  the  trial  was  held 
after  the  promulgation  of  the  first  “Loyalty  Order.” 
Dennis  v.  United  States,  supra.  Of  course,  the  accused 
must  be  given  the  opportunity  to  prove  actual  bias  at  the 
voir  dire  examination  and  thus  to  challenge  particular  gov¬ 
ernment  employees  for  cause  (Dennis  v.  United  States , 
supra,  339  U.S.  at  171-172;  Morford  v.  United  States,  339 
U.S.  25S),  but  in  this  respect  government  employees  oc¬ 
cupy  no  different  status  from  that  of  other  prospective 
jurors,  any  of  whom  are  challengeable  for  cause  when 
actual  bias  appears. 

In  this  case,  counsel  for  appellant  was  given  full  and 
complete  latitude  at  the  voir  dire  examination  to  probe 
prospective  jurors  for  bias  (Tr.  37-95).  And  in  fact,  as 
appellant  admits  (Br.  85),  government  employees  were 
questioned  specifically  as  to  whether  their  judgment  would 
be  impaired  in  any  way  by  the  impact  of  the  current 
loyalty  and  security  programs,  and  their  answers  were  in 
the  negative  (Tr.  42-49).  Under  the  Dennis  and  Morford 
decisions,  supra,  this  was  as  much  as  appellant  was  en¬ 
titled  to. 

2.  With  respect  to  the  grand  jury. — Prior  to  trial,  appel¬ 
lant  moved  to  dismiss  the  indictment  on  the  ground  that, 
allegedly,  it  was  “not  found  by  a  sufficient  number  of 
qualified  grand  jurors”  (A.  7).  Contemporaneously  he 
filed  a  motion  (A.  13-14)  “for  an  order  setting  a  hearing 
for  the  purpose  of  inquiring  into  the  qualifications  of  the 
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grand  jurors”  (A.  13).  The  latter  motion  stated  that, 
according  to  the  list  of  grand  jurors  in  the  clerk’s  office, 
13  members  of  the  grand  jury  which  returned  the  indict¬ 
ment  were  government  employees,  and  that  consequently 
the  votes  of  some  of  these  employees  were  “  necessary  for 
a  return  of  the  indictment”  (A.  13).  The  motion  further 
stated  that  the  purpose  of  the  requested  hearing  was  (A. 
13-14)— 

*  *  *  so  that  the  defendant  may  produce  evidence  in 
such  hearing  that  government  employees  as  a  class 
may  not  properly  sit  as  grand  jurors  to  return  the 
indictment  herein  because  governmental  pressures  re¬ 
lating  to  the  loyalty  and  security  of  government  em¬ 
ployees  prevents  such  employees  from  being  or  ap- 
i  pearing  to  be  unbiased  in  this  case  which  involves 
controverted  issues  of  fact  in  the  realm  of  opinion  and 
controversy. 

In  addition,  the  defendant  wishes  to  have  an  oppor¬ 
tunity  to  examine  each  of  the  government  employees 
who  sat  on  the  grand  jury  with  respect  to  the  in- 
j  fluence  upon  such  juror  of  the  loyalty  and  security 
programs  of  the  government  in  the  light  of  the  nature 
of  this  case,  and  to  prove,  as  a  result  of  such  question¬ 
ing,  the  existence  of  actual  bias  on  the  part  of  said 
grand  juror  against  the  defendant. 

In  support  of  the  foregoing  motion  appellant  filed  an 
“offer  of  proof”  (A.  16-21),  the  contents  of  which,  slightly 
abbreviated,  are  set  forth  at  pp.  79-82  of  appellant’s  brief. 
Briefly  summarized,  appellant  offered  to  prove  at  the  re¬ 
quested  hearing  that  government  employees  were  under 
constant  harassment  and  attack  on  grounds  of  alleged  dis¬ 
loyalty  by  certain  members  of  Congress  (A.  17);  that 
judges  and  jurors  in  “security”  cases  had  been  attacked 
by  members  of  Congress  and  other  government  officials 
for  actions  which  displeased  them  (A.  17);  that  the  “in¬ 
security  of  the  tenure  of  government  employees”  was 
intensified  by  the  issuance  of  the  “Eisenhower  loyalty 
order”  (E.O.  10450),  which  laid  down  stricter  loyalty  and 
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security  standards  than  the  order  it  superseded  (A.  17-18) ; 
that  the  new  “loyalty  order,”  in  conjunction  with  an  an¬ 
nounced  reduction  in  the  number  of  federal  employees, 
created  a  widespread  fear  among  such  employees  that  they 
“could  be  discharged  either  under  the  security  program  or 
the  economy  program  for  the  slightest  departure  from 
official  administration  policy”  (A.  18);  that  as  a  result  of 
such  incidents  there  existed  among  government  employees 
a  “climate  of  fear”  of  being  charged  with  disloyalty  or  of 
being  a  “security  risk,”  which  “inevitably  influences  the 
vote  of  a  government  employee  serving  as  a  juror  in  a 
case  such  as  the  defendant’s”  (A.  19-20);  and  that  gov¬ 
ernment  employees  believed  and  had  reason  to  believe  that 
loyalty  and  security  boards  would  take  into  consideration 
how  they  voted  as  grand  jurors  in  this  case  (A.  20). 

Attached  to  the  “offer  of  proof”  were  affidavits  of  two 
professors  (see  Br.  S2,  123-127)  stating  that  in  their 
opinion,  on  the  basis  of  a  study  they  had  made  of  the 
effect  of  the  loyalty  and  security  measures  on  government 
employees,  many  such  employees  would  be  reluctant  to 
disagree  with  official  accusations  that  a  person  was  a  Com¬ 
munist  or  associated  with  Communists. 

Both  the  motion  to  dismiss  and  the  motion  for  a  hearing 
were  denied  without  opinion  (A.  22).  Appellant  contends 
that  this  was  error  (Br.  82-84). 

The  present  issue  is  substantially17  identical  with  one 
of  the  issues  recently  before  this  Court,  sitting  en  banc , 
in  the  companion  cases  of  Emspak  v.  United  States ,  91 
App.  D.C.  378,  203  F.  2d  54,  and  Quinn  v.  United  States ,  91 
App.  D.C.  344,  203  F.  2d  20.1*  In  each  of  those  cases,  as 

17  A  possible  basis  for  differentiating  this  ease  from  the  Emspak 
and  Quinn  eases  is  discussed  at  pp.  77-79,  infra. 

18  See  also  Bart  v.  United  States ,  91  App.  D.C.  370,  203  F.  2d 
45,  involving  the  same  issue,  but  heard  and  decided  by  a  three- 
judge  panel.  In  Emspak  certiorari  was  granted  on  October  12. 

1953,  “except  as  to“  the  issue  relating  to  the  grand  jury,  346 
U.S.  809.  Following  oral  argument,  the  case  was,  on  June  7, 

1954,  ordered  restored  to  the  docket  for  reargument,  347  U.S. 
1006.  On  the  same  day,  June  7,  1954,  certiorari  was  granted  in 
Quinn  and  Bart ,  347  U.S.  1008,  1011.  The  petitions  for  certiorari 
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here,  there  was  a  motion  to  dismiss  the  indictment,  or  in 
the  alternative  for  a  hearing  and  opportunity  to  offer  proof 
of  bias,  on  the  ground  of  the  presence  on  the  grand  jury 
of  government  employees.  Attached  to  the  motion  in  each 
case  were  affidavits  and  exhibits  purporting  to  show  that 
“due  to  the  Loyalty  Order  and  investigations  being  made 
pursuant  thereto  ‘a  miasma  of  fear’  had  developed  among 
Government  employees  in  the  District  of  Columbia  which 
caused  such  employees  to  come  reasonably  to  the  con¬ 
clusion  that  any  action  by  them  which  could  be  considered 
sympathetic  toward  a  person  accused  of  an  offense  arising 
out  of  an  investigation  of  Communist  activities  would  en¬ 
danger  their  employment’’  ( Emspak ,  203  F.  2d  at  58; 
Quinn ,  see  203  F.  2d  at  25).  In  each  case,  the  trial  court 
denied  the  motion,  basing  its  denial  on  the  following 
ground  (Emspak,  203  F.  2d  at  59;  Quinn ,  see  203  F.  2d 
at  25) : 

In  a  particular  case  Government  employees  serving 
as  Grand  or  Petit  Jurors  might  be  barred  for  implied 
bias  when  circumstances  are  properly  brought  to  the 
Court’s  attention  which  convince  the  Court  that  Gov¬ 
ernment  employees  would  not  be  suitable  jurors.  No 
such  circumstances  are  present  under  the  force  of  the 
present  motion  to  dismiss,  nor  were  any  such  circum¬ 
stances  indicated  in  defendant’s  proffer  of  proof  in 
support  of  the  motion  for  a  hearing  on  the  qualifica¬ 
tions  of  the  Grand  Jurors. 

This  Court,  in  7-to-2  decisions,10  sustained  this  order  of 
denial.  Emspak,  203  F.  2d  at  56,  58-60;  Quinn,  203  F.  2d 


in  Quinn  and  Bart  both  raised  the  same  grand  jury  question  as 
did  the  petition  in  Emspak.  The  orders  granting  certiorari  in 
Quinn  and  Bart,  however,  unlike  the  order  in  Emspak,  did  not 
limit  the  writ,  and  the  Government’s  brief  on  the  merits  in  the 
Quinn  case  argues  fully  the  grand  jury  issue  (No.  8,  this  Term, 
pp.  43-70).  The  Government's  brief  in  the  Bart  case  (No.  117, 
this  Term,  p.  19)  incorporates  by  reference  the  argument  on  the 
grand  jury  issue  made  in  Quinn. 

19  The  two  dissenting  judges,  Bazelon  and  Edgerton,  set  forth 
the  grounds  of  their  dissent  in  Quinn,  203  F.  2d  at  26-32  (see 
Emspak,  203  F.  2d  at  61). 
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at  25.  The  judges  making  up  the  majority,  however,  were 
not  in  agreement  as  to  the  reasons  for  affirmance.  They 
divided  into  two  groups,  one  of  which  based  its  decision 
on  a  narrower  ground  than  the  other.  Because  neither 
group  constituted  a  majority  of  the  full  Court,  and  because 
the  point  of  divergence  between  the  two  groups  may  have 
relevance  with  respect  to  the  case  at  bar,  it  becomes  neces¬ 
sary  to  examine  the  grounds  of  affirmance  set  forth  by  the 
two  groups  with  some  care. 

The  opinion  of  Judge  Clark,  with  whom  Judges  Miller, 
Proctor,  and,  apparently,  Fahy  (see  203  F.  2d  at  60)  con¬ 
curred,  reads  in  pertinent  part  as  follows  (203  F.  2d  at  56) : 

The  affidavits  which  he  [Emspak]  submitted  to  sup¬ 
port  his  motion  for  hearing  had  as  their  sole  basis 
the  argument  that  government  employees  on  the  grand 
jury  were  incapable  of  reaching  an  unbiased  decision, 
and  they  did  no  more  than  assert  the  existence  of  a 
4 ‘miasma  of  fear”  so  clearly  rejected  in  the  Dennis 
case.  Without  more,  there  was  no  ground  upon  which 
an  order  for  hearing  might  be  founded,  and  there 
was  no  error  in  the  denial  thereof.  The  Supreme 
Court  has  held  that  the  mere  fact  of  government  em¬ 
ployment  does  not  result  in  an  implication  of  bias  on 
the  part  of  a  juror,  and  does  not  disqualify  an  indi¬ 
vidual  from  jury  service.  [Citing  United  States  v. 
Wood,  299  U.S.  123;  Frazier  v.  United  States ,  335  U.S. 
497 ;  Dennis  v.  United  States ,  339  U.S.  162.] 

It  is  clear,  we  think,  that  the  above-quoted  excerpt  from 
Judge  Clark’s  opinion,  were  it  the  view  of  the  Court, 
would  be  practically  dispositive  of  the  present  issue  con¬ 
trary  to  appellant’s  position,  since  the  net  effect  of  his 
motion  for  hearing,  offer  of  proof,  and  supporting  affi¬ 
davits  (see  supra ,  pp.  73-75)  was  merely  the  assertion  of  a 
“miasma  of  fear”  among  government  employees  similar 
to  that  alleged  in  the  Emspak  and  Quinn  cases.  As  we 
have  indicated,  however,  Judge  Clark’s  opinion  apparently 
represented  the  views  of  only  four  of  the  nine  judges  who 
sat  in  those  cases. 

Judge  Prettyman,  with  whom  Chief  Judge  Stephens 
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and  Judge  Washington  concurred,  seemingly  based  his 
affirmance  of  the  trial  court’s  order  on  the  special  circum¬ 
stance  that  the  trial  judge  knew  from  the  motion  papers 
before  him  that  the  fact  required  to  make  out  a  prima 
facie  case  of  guilt  was  admitted  by  the  accused,  viz.,  that 
he  had  refused  to  answer  the  committee’s  questions,20  and 
that  his  defense  was  a  “legal  justification  for  the  refusal” 
(see  203  F.  2d  at  58-59).  Since  “Our  legal  procedure  does 
not  include  provision  for  the  presentation  to  a  grand  jury 
of  matters  of  defense  or  justification,”  Judge  Prettyman 
said,  “The  problem  before  the  trial  court  upon  the  motion 
to  dismiss  the  indictment  or  for  a  hearing,  therefore,  did 
not  present  the  question  whether  Government  employees 
were  suitable  jurors  to  consider  the  validity  of  the  claim 
to  the  privilege”  (203  F.  2d  at  59). 

Other  language  in  Judge  Prettyman ’s  opinion,  however, 
suggests  that  the  basis  of  his  affirmance  may  not  have 
been  so  narrow  as  the  above  would  indicate.  Thus  he  said 
(203  F.  2d  at  60)  : 

The  function  of  the  grand  jury  is  merely  to  determine 
whether  the  evidence  before  it,  if  unexplained,  would 
justify  a  verdict  of  guilty.  This  grand  jury  did  no 
more  than  to  say  in  effect  that  appellant  should  be  put 
to  his  defense.  Xo  circumstance  was  brought  to  the 
court’s  attention  which  demonstrated  that  this  grand 
jury  was  unsuitable  to  take  that  action. 

Since  it  is  the  function  of  any  grand  jury  “merely  to  de¬ 
termine  whether  the  evidence  before  it,  if  unexplained, 
would  justify  a  verdict  of  guilty,”  and  since  no  grand 
jury  does  more  when  it  indicts  than  say  that  the  accused 
“should  be  put  to  his  defense,”  it  is  not  at  all  clear  that 
Judge  Prettyman ’s  opinion  is  so  narrowly  based  as  at 
first  reading  it  appears. 

Further  evidence  of  this  is  to  be  found  in  this  Court’s 
decision  in  Richardson  v.  United  States.  93  App.  D.C.  134, 

20  The  offense  involved  in  Emspak  and  Quinn  was  wilful  refusal 
to  answer  questions  before  a  subcommittee  of  the  House  Com¬ 
mittee  on  Un-American  Activities,  in  violation  of  2  U.S.C.  192. 
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208  F.  2d  41,  certiorari  denied,  347  U.S.  1018,  which  was 
decided  after  Emspak  and  Quinn .  A  contention  sub¬ 
stantially  similar  to  the  grand  jury  contention  made  in 
Emspak ,  Quinn ,  and  the  case  at  bar  was  made  in  that  case 
as  well.21  The  special  factor  present  in  Emspak  and 
Quinn  which  the  Prettyman  opinion  in  Emspak  men¬ 
tioned — i.e.j  the  fact  that  the  trial  judge  was  aware  from 
the  motion  papers  before  him  that  the  accused  conceded 
the  basic  fact  required  to  make  out  a  prima  facie  case  of 
guilt — was  absent  in  Richardson .  Nevertheless,  a  three- 
judge  panel  of  this  Court,  which  included  Judge  Pretty- 
man,  found  the  contention  to  be  “ insubstantial.’ 9 

For  these  reasons  we  take  issue  with  the  contention  of 
appellant  (Br.  83-84)  that  this  Court’s  en  banc  decision 
in  the  Emspak  case  is  actually  a  decision  in  his  favor  on 
the  facts  of  the  present  case.22  The  contention  takes  for 
granted  that  the  judges  whose  views  were  expressed  in 
the  Prettyman  opinion  would,  on  the  facts  of  the  present 
case,  have  reached  an  opposite  conclusion  to  the  one  they 
reached  there.  But,  as  we  have  indicated,  there  is  language 

21  The  motion  to  dismiss  the  Richardson  indictment  and  for 
“other  appropriate  relief”  was  based  on  the  ground,  inter  alia , 
that  “less  than  twelve  legally  qualified  grand  jurors  concurred  in 
the  findings  of  the  indictment,  in  that  at  least  twelve  grand  jurors 
were  government  employees,  and.  therefore,  not  impartial  or  free 
from  bias  or  prejudice,  actual  or  implied,  against  the  defendant” 
(see  Appendix  to  brief  for  appellant.  No.  11.341,  pp.  221-222). 
This  was  supported  by  an  affidavit  of  the  defendant  stating  her 
belief  that,  because  government  employees  “were  subject  to  an 
executive  order  providing  standards  for  their  discharge  upon 
reasonable  grounds  for  belief  that  they  are  disloyal,”  they  “would 
have  been  afraid  to  risk  the  charge  of  disloyalty  or  possible 
termination  of  their  employment  which  might  flow  should  they  not 
have  returned  an  indictment  in  this  cause”  (id.,  pp.  222-223). 

22  Appellant’s  assertion  that  Emspak  is  a  6-to-3  decision  in 
his  favor  on  the  present  facts  is  based  on  his  assumption  that 
Judge  Fahy  concurred  in  the  Prettyman  rather  than  the  Clark 
opinion  on  the  grand  jury  question.  As  we  have  indicated,  how¬ 
ever,  we  think  Judge  Fahy’s  statement — “I  concur  with  respect 
to  the  grand  jury  question”  (203  F.  2d  at  60) — is  to  be  construed 
rather  as  a  statement  of  concurrence  in  the  first,  or  Clark,  opinion 
on  this  point. 
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in  that  opinion  which  indicates  that  this  is  not  necessarily 
so,  and,  furthermore,  Judge  Prettyman  himself  subse¬ 
quently  concurred  in  the  per  curiam  opinion  in  the  Richard¬ 
son  case,  which  rejected  as  “insubstantial”  a  contention 
substantially  identical  with  that  advanced  here. 

We  disagree  with  appellant’s  basic  position  that  he 
made  a  sufficient  showing  in  this  case  to  warrant  a  hearing 
and  inquiry  into  the  impartiality  vel  non  of  the  government 
employees  on  the  grand  jury.  It  must  be  remembered  that 
“an  indictment  is,  after  all,  no  more  than  an  accusation” 
(Swan,  Ch.  J.,  in  United  States  v.  Remington ,  191  F.  2d 
246,  252  (C.A.  2),  certiorari  denied,  343  U.S.  907).  The 
absence  from  normal  grand  jury  processes  of  the  voir  dire 
examination,  the  historic  guarantee  against  bias  and 
partiality  on  the  part  of  members  of  the  petit  jury,  indi¬ 
cates  the  fundamental  difference  between  the  two  kinds  of 
jury.23  For  these  reasons,  and  on  the  authority  of  this 
Court’s  decision  in  Richardson  v.  United  States ,  supra, 
93  App.  D.C.  134,  208  F.  2d  41,  certiorari  denied,  347  U.S. 
1018,  we  submit  that  the  court  below  was  correct  in  its 
refitsal  both  to  dismiss  the  indictment  and  to  grant  a  hear¬ 
ing  on  the  basis  of  the  showing  made.  As  we  have  indi¬ 
cated,  Judge  Prettyman ’s  concurrence  in  the  Richardson 
decision  lends  force  to  the  view  that  his  opinion  in  the 
earlier  Emspak  and  Quinn  cases  is  not  so  narrowly  based 
as  appellant  contends  (Br.  83-84). 

In  addition,  we  are  filing  herewith,  for  this  Court’s  in¬ 
formation,  copies  of  the  Government’s  brief  on  the  merits 
in  the  Supreme  Court  in  the  Quinn  case  (No.  8,  this  Term), 

23  The  recent  Supreme  Court  cases  in  which  indictments  have 
been  invalidated  because  of  defects  in  the  methods  of  choosing 
grand  jurors  have  all  involved  systematic  exclusion  from  the 
panel  of  entire  classes  of  persons,  such  as  women  (Ballard  v. 
United  States ,  329  U.S.  1ST),  Negroes  ( Cassell  v.  Texas,  339  U.S. 
282),  or  Mexicans  ( Hernandez  v.  Texas ,  347  U.S.  475).  But 
there  is  an  obvious  difference  between  a  decision  that  a  grand 
jury  is  not  a  proper  one  because,  due  to  an  improper  basis  of 
selection,  it  is  not  representative  and  a  decision  that  particular 
grand  jurors,  generally  qualified,  are  not  qualified  to  return  an 
indictment  in  a  particular  case  or  type  of  case. 
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which,  as  we  have  previously  noted  (see  fn.  18,  supra,  pp. 
75-76),  is  currently  pending  on  writ  of  certiorari.  At  pages 
43-70  of  our  Quinn  brief  are  set  forth  in  full  the  Govern¬ 
ment’s  arguments  in  support  of  the  view  that  Quinn  was 
entitled  neither  to  a  dismissal  of  the  indictment  because 
of  the  presence  of  government  employees  on  the  grand 
jury,  nor  to  a  hearing  on  the  basis  of  the  proffer  made. 
Inasmuch  as  the  proffer  made  in  the  Quinn  case  (see  Quinn 
brief,  pp.  53-57)  was  of  substantially  the  same  kind  as  that 
made  in  this  case  (see  pp.  74-75,  supra),  the  arguments 
advanced  and  the  authorities  cited  in  our  Quinn  brief  are 
equally  pertinent  here.  In  the  interest  of  brevity,  we  do 
not  repeat  these  arguments  here,  but  refer  the  Court  to 
them  as  further  reasons  for  affirming  the  rulings  below. 

IV 

The  Instructions  to  the  Jury  Were  Correct 

Appellant  contends  that  the  trial  judge  erred  in  his  in¬ 
structions  to  the  jury  with  respect  to  five  general  matters, 
which  he  groups  under  five  headings,  A  through  E  (Br.  86- 
112).  The  alleged  errors  referred  to  under  the  first  two 
headings  (A  and  B,  Br.  86-99)  pertain  exclusively  to  count 
1  of  the  indictment,  the  ‘‘membership”  count  (A.  1-2).  The 
alleged  errors  referred  to  under  heading  C  (Br.  99-106) 
pertain  exclusively  to  count  3,  the  “support”  count  (A. 
2-3). 24  The  remaining  alleged  errors  (headings  D  and  E, 
Br.  107-112)  are  general  in  nature,  i.e do  not  pertain  to 
either  count  in  particular.  For  convenience,  we  shall  fol¬ 
low  the  same  outline  in  our  reply.  At  the  outset,  however, 
we  would  remind  the  Court  that  appellant’s  terms  of  im¬ 
prisonment  on  the  two  counts  on  which  he  was  convicted 
were  made  to  run  concurrently  (A.  75).  Consequently,  with 
respect  to  those  alleged  errors  which  pertain  exclusively 
either  to  count  1  or  to  count  3  but  not  to  both,  viz.,  the  mat¬ 
ters  covered  under  headings  A,  B,  and  C,  infra,  it  is  neces- 


24  Appellant  was  acquitted  on  count  2,  the  “affiliation'’  count 
(A.  2,  2211). 
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sary  for  appellant,  in  order  to  prevail  in  this  Court,  to 
establish  to  the  Court’s  satisfaction  that  prejudicial  error 
affecting  both  counts  was  committed  below.  Error  relating 
to  only  one  of  the  counts  would  not  warrant  reversal. 
Brooks  v.  United  States ,  267  U.S.  432,  441;  Hirabayashi  v. 
United  States ,  320  U.S.  81,  85,  105;  Pinkerton  v.  United 
States ,  328  U.  S.  640,  641-642,  fn.  1.  We  submit  that  no 
error  affecting  either  count  was  committed. 

A.  The  instruction  on  “membership.” — With  respect  to 
count  1  of  the  indictment  (A.  1-2),  charging  appellant  with 
having  falsely  denied  being  a  member  of  the  Communist 
Party,  the  trial  judge,  in  his  instructions  to  the  jury,  ex¬ 
plained  the  meaning  of  4 ‘membership  in  the  Communist 
Party”  as  follows  (A.  2204-2205) : 

Membership  in  the  Communist  Party  includes  both 
an  act  of  joining  the  Party,  or  otherwise  being  ac¬ 
cepted  as  a  member  by  it — and  by  “it,”  1  mean  the 
Party — and  the  exercise  of  material  privileges  and 
duties  between  the  organization  and  the  individual. 

Membership  in  a  voluntary  association  requires  two 
intents,  the  intent  on  the  part  of  the  person  to  become 
a  member,  and  the  intent  of  the  existing  membership  to 
accept  that  person.  If  you  find  that  either  of  these 
;  intents  has  not  been  proved  beyond  a  reasonable  doubt, 
of  course,  you  would  find  the  defendant  not  .guilty.  If 
you  find  that  it  has.  and  believe  it  beyond  a  reasonable 
doubt,  then  you  will  return  a  verdict  of  guilty  on  count 
one. 

With  respect  to  membership,  as  the  Court  has  said  to 
you,  that  may  be  proved  either  directly  or  circumstan¬ 
tially,  and  you  as  jurors  and  triers  of  the  facts  have  the 
right  to  draw  reasonable  inferences  from  the  testimony 
you  have  heard. 

Appellant  challenges  this  instruction  on  several  grounds 
(Br.  86-93),  particularly  in  that  it  did  not  incorporate  the 
definition  of  membership  as  contained  in  the  Communist 
Party’s  1948  constitution  (Br.  86-88)  and  that  it  was,  he 
claims,  “hopelessly  vague”  (Br.  89-91).  However,  as  ap¬ 
pellant  concedes  (Br.  8S-S9),  the  same  instruction  was  given 
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at  the  earlier  Richardson  trial  in  the  court  below.  This 
Court,  in  affirming  the  conviction  in  that  case,  held  the 
challenge  of  the  “membership”  instruction  to  be  “ insub¬ 
stantial.’ ’  Richardson  v.  United  States ,  93  App.  D.  C.  134, 
208  F.  2d  41,  certiorari  denied,  347  U.S.  1018. 

Appellant,  however,  seeks  to  distinguish  the  Richardson 

case  on  the  ground  that  there  the  issue  at  the  trial  was 

whether  the  defendant  had  ever  joined  the  Communist 

Party,  whereas  in  this  case  the  issue  was  whether  appellant 

was  a  member  of  the  Partv  on  the  date  of  his  affidavit  of 

* 

non-membership,  he  having  admittedly  joined  the  Party 
some  thirtv  years  ago  and  been  a  member  until  a  short  time 
previously,  when  he  purportedly  resigned  (Br.  88-89).  “It 
was  misleading  to  emphasize,  as  the  court  did,  the  act  of 
joining,”  appellant  contends  (Br.  88).  “Past  member¬ 
ship — including  the  act  of  joining — being  admitted,  the  act 
of  joining  had  no  relevance  to  the  issue  before  the  jury. 
The  emphasis  placed  on  that  act  could  only  mislead  the 
jury  into  believing  either  that  it  had  some  relevance  to  the 
bona  fides  of  the  appellant’s  resignation  or  that  they  could 
convict  appellant  on  a  finding  of  past  membership”  (Br. 
89). 

AYe  do  not  agree  that  there  was  any  real  danger  that  the 
jury  may  have  been  misled  in  the  manner  suggested.  The 
instruction  did  not  stress  the  act  of  joining  to  the  extent 
appellant  suggests.  “Membership  in  the  Communist 
Party,”  it  stated,  “includes  both  an  act  of  joining  the 
Party,  or  otherwise  bemg  accepted  as  a  member  by  it”  etc. 
(emphasis  supplied).  It  is  simply  incredible,  for  the  reason 
that  appellant’s  past  membership  in  the  Party  was  con¬ 
ceded,  that  the  jury  may  have  thought  they  could  convict  on 
the  basis  of  such  past  membership  alone.  They  were  told 
that  it  was  “established”  that  appellant  “was  for  many 
years  a  member  of  the  Communist  Party”  and  that  he 
“was  such  a  member  until  August  24,  1950”  (A.  2194). 
The  letter  of  purported  resignation  from  the  Party  was 
examined  by  them  during  the  trial  (A.  174S)  and  read  to 
them  during  the  instructions  (A.  2194),  and  they  took  it  with 
them  to  the  jury  room  for  their  deliberations  (A.  2195, 
2205).  Its  crucial  significance,  if  it  was  in  truth  what  it 
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purported  to  be,  could  not  have  been  lost  on  them.  Finally, 
they  were  told  over  and  over  again  during  the  instructions 
that  their  function  was  to  decide,  not  whether  appellant  had 
ever  “joined”  or  been  a  member  of  the  Communist  Party, 
but  whether  he  was  a  member  on  August  30,  1950,  when  he 
filed  the  non-Communist  affidavit  (A.  2184,  2186,  2187,  2188- 
2189,  2191,  2192,  2193,  2196,  2198).  For  these  reasons  ap¬ 
pellant’s  contention  that  he  was  prejudiced  by  the  phrase¬ 
ology  of  the  instruction  explaining  the  meaning  of  “mem¬ 
bership”  is  without  merit. 

Furthermore,  the  trial  judge  was  not  requested  at  the 
time  of  the  instructions  to  re-phrase  the  Richardson  in¬ 
struction  on  “membership”  to  make  it  comport  more  ex¬ 
actly  with  the  issue  at  the  instant  trial ;  many  other  matters 
were  discussed  in  the  colloquy  between  court  and  counsel 
with  reference  to  the  instructions,  but  the  point  now  pressed 
by  appellant  was  not  raised  (A.  2199-2205).  It  is  conse¬ 
quently  too  late  to  raise  it  on  appeal.  Rule  30,  Fed.  Rules 
Crim.  Proc.;25  Tatum  v.  United  States,  88  App.  D.  C.  386, 
3S8, 190  F.  2d  612,  614;  Schoborg  v.  United  States,  264  Fed. 
1,  10  (C.  A.  6),  certiorari  denied,  253  U.  S.  494. 

B.  The  instruction  and  refusal  to  instruct  on  “resigna¬ 
tion.” — The  trial  judge,  in  his  instructions  to  the  jury, 
directed  their  attention  to  and  read  in  its  entirety  Defense 
Exhibit  10,  consisting  of  appellant’s  letter  of  August  24, 
1950,  to  the  National  Secretary  of  the  Communist  Party, 
in  which  he  stilted  he  'was  “submitting  my  resignation” 
from  the  Party  (A.  2194).  He  similarly  called  their  atten¬ 
tion  to  Government  Exhibit  13,  consisting  of  appellant’s 
public  statement  of  August  27, 1950,  in  which  he  stated  that 
he  had  “resigned  from  the  Communist  Party”  but  had  not 
given  up  his  “belief  in  true  democracy”  (A.  2195).  Then 
the  judge  gave  the  following  instruction  (A.  2195-2196) : 


25  “No  party  may  assign  as  error  any  portion  of  the  charge 
or  omission  therefrom  unless  he  objects  thereto  before  the  jury 
retires  to  consider  its  verdict,  stating  distinctly  the  matter  to 
which  he  objects  and  the  grounds  of  his  objection.” 
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You  are  instructed  that  if  you  find  from  the  fore¬ 
going  carbon  copy  of  the  letter  of  August  24,  to  wit, 
Defendant’s  Exhibit  10,  *  *  *  and  from  the  statement, 
to  wit,  Government’s  Exhibit  13,  and  from  all  the 
other  evidence  in  the  ease  that  said  letter  of  defendant 
and  the  statement  of  defendant  so  published  by  de¬ 
fendant  constituted  a  resignation  of  defendant  from 
the  Communist  Party,  then  and  in  that  event,  you  are 
instructed  that  defendant  ceased  to  be  a  member  of 
the  Communist  Party  on  said  date,  to  wit,  August  24, 
1950,  and  that  defendant  was  not  a  member  of  said 
Communist  Party  thereafter,  and  that  defendant  was 
not  a  member  of  the  Communist  Party  on  August  30, 
1950,  as  charged  in  count  one  of  the  indictment  and, 
in  that  event,  your  verdict  should  be  not  guilty  as  to 
said  count  one. 

If  you  find  from  all  the  evidence  in  the  case  that  it 
has  been  established  beyond  a  reasonable  doubt  that 
the  above  letter  of  defendant,  to  wit,  Defendant’s  Ex¬ 
hibit  10,  mailed  on  August  24,  1950,  and  the  above 
written  statement,  to  wit,  Government’s  Exhibit  13, 
did  not  constitute  a  resignation  by  defendant  from  the 
Communist  Party,  then  and  in  that  event  you  are  in¬ 
structed  that  said  letter,  to  wit,  Defendant’s  Exhibit 
10,  or  said  written  statement  of  defendant,  to  wit, 
Government’s  Exhibit  13,  will  [sic]  not  have  the  effect 
of  causing  the  defendant  to  have  ceased  to  be  a  member 
of  the  Communist  Party  on  August  24,  1950.  If  you 
find  that  it  has  been  established  beyond  a  reasonable 
doubt  that  said  letter  of  defendant,  to  wit,  Defendant’s 
Exhibit  10,  or  said  statement  of  defendant,  to  wit,  Gov¬ 
ernment’s  Exhibit  13,  did  not  constitute  a  resignation 
by  defendant  from  the  Communist  Party,  then  and  in 
that  event,  you  are  instructed  that  you  are  not  to  con¬ 
sider  said  letter  or  said  statement  as  evidence  in  reach¬ 
ing  your  determination  as  to  whether  the  defendant 
was  or  was  not  a  member  of  the  Communist  Party  on 
August  30,  1950. 
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Appellant  contends  (Br.  93-99)  that  the  foregoing  instruc¬ 
tion  did  not  adequately  frame  for  the  jury’s  consideration 
the  issue  'presented  by  his  purported  ‘ 4 resignation”  from 
the  Party  and  that  the  judge  erred  in  refusing  to  give 
certain  requested  instructions  (A.  46-48)  which  are  sum¬ 
marized  at  Br.  93.  The  contention,  we  submit,  is  without 
merit. 

The  crucial  issue  at  the  trial  so  far  as  count  1  is  con¬ 
cerned,  was,  of  course,  whether  appellant’s  “resignation” 
from  the  Communist  Party  was  genuine  or  spurious,  a  true 
severance  of  membership  or  a  “phony.”  We  submit  that 
the  above-quoted  instruction  fully,  accurately,  and  ade¬ 
quately  posed  this  issue  for  the  jury’s  determination.  It 
was  not  necessary,  as  appellant  contends,  to  tell  the  jury 
that  “past  membership  in  the  Communist  Party  was  not  a 
bar  to  truthful  signing  of  the  affidavit  if  in  fact  member¬ 
ship  had  been  terminated”  (Br.  93).  This  was  implicit  in 
the  instruction  as  given,  since  the  jury  knew  all  about 
appellant’s  past  membership  in  the  Party  (it  having  been 
conceded)  and  yet  were  expressly  directed  to  acquit,  not¬ 
withstanding  such  past  membership,  if  they  found  the  let¬ 
ter  of  resignation  to  have  been  genuine.  The  same  is  true 
of  the  other  requested  instructions.26  They  contain  nothing 
which  is  not  implicit  in  the  instruction  actually  given,  and 
would  but  have  served  to  slant  undulv  the  instructions  as  a 
whole  in  appellant’s  favor. 

It  is  true  that  the  Government  argued  at  the  trial  that 
Communists  as  important  in  the  Party  as  was  appellant 
cannot  or  do  not  “resign”  from  the  Party  in  the  bland 
manner  in  which  appellant  purported  to  resign  in  this  case. 
And  ample  evidence  was  adduced  in  support  of  this  conten¬ 
tion.  But  it  is  clear  that  the  judge  did  not,  as  appellant 
suggests  (Br.  97),  adopt  that  theory  in  his  charge  to  the 
jury.  On  the  contrary,  he  gave  them  complete  latitude,  as 

26  With  the  exception  of  the  fifth  as  listed  at  Br.  93 — that  “the 
direct  evidence  as  to  resignation  was  entitled  to  greater  weight 
than  opinion  or  expert  testimony  on  the  policies  of  the  Communist 
Party  concerning  resignation/’  This  clearly  was  not  called  for, 
and  appellant  evidently  does  not  press  the  point  here. 
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we  have  shown,  to  reject  that  view  and  to  find  that  the  letter 
of  resignation  constituted  a  true  and  genuine  severance  of 
Party  membership.  Appellant  was  entitled  to  no  more. 

0.  The  instructions  on  “support.” — 1.  The  jury  were 
instructed  that,  to  convict  appellant  on  count  3,  they  must 
find  that  he  “willfully  and  knowingly  made  a  statement  that 
he  did  not  then  and  there,  to  wit,  on  August  30,  1950,  sup¬ 
port  an  organization  that  taught  the  overthrow  of  the 
United  States  Government  by  force,  whereas,  as  said  de¬ 
fendant  well  knew,  he  did  then  and  there,  to  wit,  on  August 
30,  1950,  support  an  organization,  namely  the  Communist 
Partv,  which  said  Partv  taught  the  overthrow  of  the  United 
States  Government  by  force”  (A.  2184-2185;  see  also  A. 
2190,  2192-2193,  2198,  where  the  substance  of  this  instruc¬ 
tion  was  repeated).  Appellant  contends  that  this  instruc¬ 
tion  was  erroneous  (Br.  99-102).  He  argues  that  it  was  not 
enough  for  the  jury,  in  order  to  convict  on  this  count,  to 
find  that  he  supported,  on  the  date  in  question  and  contrary 
to  his  affidavit,  an  organization  (namely,  the  Communist 
Party)  which  taught  the  overthrow  of  the  United  States 
Government  by  force;  but  that  they  should  have  been  re¬ 
quired  to  find  that  he  supported  the  Communist  Party  in 
its  objective  of  overthrowing  the  Government  by  force  (Br. 
99;  and  see  Requested  Instruction  V  (B)  and  (J),  A.  49, 
50-51).  The  contention  is  without  merit. 

The  instruction  as  given  followed  the  language  of  the 
indictment  (count  3,  A.  2-3),  which,  in  turn,  followed  the 
language  of  the  statute  on  which  it  was  based  (29  U.S.C. 
159(h)),  viz.,  “No  investigation  shall  be  made  #  *  *  and 
no  complaint  shall  be  issued  *  *  *  unless  there  is  on  file 
with  the  Board  an  affidavit  *  *  *  by  each  officer  of  such 
labor  organization  *  *  *  that  he  is  not  a  member  of  the 
Communist  Party  or  affiliated  with  such  party,  and  that  he 
does  not  believe  in,  and  is  not  a  member  of  or  supports  any 
organization  that  believes  in  or  teaches  the  overthrow  of 
the  United  States  Government  by  force  *  *  *”  (emphasis 
supplied).  Appellant’s  argument,  to  be  valid,  would  re¬ 
quire  a  rewriting  of  the  statute.  His  contention  that,  under 
the  instructions  as  given,  “it  was  enough  for  the  jury  to 
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find  that  appellant  supported  any  program  or  policy  of  the 
Party,  no  matter  how  legitimate,  and  that  the  Party  taught 
forcible  overthrow — regardless  of  appellant’s  attitude  to¬ 
ward  that  particular  teaching”  (Br.  100)  is  consequently 
not  sound.  The  support  which  the  jury  were  required  to 
find  in  order  to  convict  on  count  3  was  support  of  an  or¬ 
ganization  which  taught  forcible  overthrow  of  the  Govern¬ 
ment.  The  instructions  clearly  did  not  permit  them  to 
convict  merely  on  a  finding  that  appellant  supported  po¬ 
litical  or  social  objectives,  possibly  entirely  legitimate  in 
themselves,  which  happened  also  to  be  declared  objectives 
of  the  Communist  Party.  The  difference  between  support¬ 
ing  an  organization  which  teaches  violent  overthrow  of  the 
Government  and  supporting  some  lawful  political  or  social 
objective  which  happens  also  to  be  an  announced  objective 
of  such  an  organization,  seems  too  plain  to  belabor.  Cf. 
Communist  Party  v.  Subversive  Activities  Control  Board , 

94  App.  D.  C.  - ,  -  F.  2d  -  (decided  December 

23,  1954;  slip  opinion,  p.  44) ;  and  see  American  Communi¬ 
cations  Assn .  v.  Douds9  339  U.S.  382,  where  the  Court  ob 
served  that  ‘  *  Communists,  we  may  assume,  carry  on  legiti¬ 
mate  political  activities”  (p.  393),  yet  found  no 
constitutional  infirmity  in  any  of  the  provisions  of  29  U.S.C. 
159(h),  including  the  clause  requiring  an  affidavit  of  non¬ 
support  of  any  organization  that  teaches  the  overthrow  of 
the  Government  by  force  (pp.  412-413). 

2.  Appellant,  after  pointing  out  that  one  of  the  elements 
of  the  offense  charged  in  the  third  count  was  knowledge  on 
his  part  that  the  organization  he  was  accused  of  supporting 
taught  the  overthrow  of  the  Government  by  force,  contends 
that  the  instructions  given  to  the  jury  permitted  them  to 
convict  without  a  finding  that  he  had  such  knowledge  (Br. 
102-103).  We  submit,  however,  that  he  reads  the  instruc¬ 
tions  hypercritically. 

The  jury  were  told  that,  to  convict  on  count  3,  they  must 
find  (A.  2184-2185) : 

*  *  *  that  the  defendant  willfully  and  knowingly  made 
i  a  statement  that  he  did  not  then  and  there,  to  wit,  on 

August  30,  1950,  support  any  organization  that  taught 
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the  overthrow  of  the  United  States  Government  by 
force,  whereas,  as  said  defendant  well  knew ,  he  did 
then  and  there,  to  wit,  on  August  30,  1950,  support  an 
organization,  namely,  the  Communist  Party,  which 
said  Party  taught  the  overthrow  of  the  United  States 
Government  by  force.  (Emphasis  supplied.) 

This  instruction  was  later  repeated  in  substance  (A.  2192- 
2193).  See  also  A.  2177,  where  the  third  count  was  read  to 
the  jury  verbatim  and  A.  2185,  where  the  judge  explained 
at  length  the  meaning  of  “knowingly”  and  “willfully”  and 
emphasized  the  importance  of  those  concepts  in  the  jury’s 
arriving  at  a  verdict. 

Under  a  fair  interpretation  of  the  quoted  instruction,  we 
submit,  the  finding  required  to  be  made  was  that  appellant 
knowingly  supported  on  the  given  date  an  organization 
which  taught  the  overthrow  of  the  Government  by  force, 
namely  the  Communist  Party.  In  other  words  the  clause 
“as  said  defendant  well  knew”  modifies  the  entire  balance 
of  the  sentence,  and  not  merely,  as  appellant  contends,  the 
first  half  of  the  remainder.  Indeed,  this  contention  of 
appellant  “proves  too  much,”  for,  if  well  taken,  it  would 
mean  that  the  trial  judge  instructed  the  jury  that  the  Com¬ 
munist  Party  taught  the  overthrow  of  the  Government  by 
force,  thereby  eliminating  even  that  question  from  the  is¬ 
sues  submitted  to  them.  He  obviously  did  not  do  that,  as 
appellant  admits  (Br.  103). 

In  any  event,  it  is  evident  that  the  matter  in  question  is 
something  which  could  have  been  clarified  in  a  moment  if 
the  defense  had  thought  the  instructions  in  anv  wav  am- 
biguous  on  this  point  at  the  time.  No  such  request  was 
made  and  the  matter  was  not  even  referred  to  in  the  col¬ 
loquy  following  the  instructions,  in  which  numerous  other 
matters  relating  to  the  adequacy  of  the  instructions  were 
discussed  and  supplementary  instructions  were  requested 
and  given  (A.  2199-2205).  It  is  too  late,  therefore,  to  raise 
the  point  for  the  first  time  in  this  Court.  Rule  30,  Fed. 
Rules  Crim.  Proc. ;  Tatum  v.  United  States,  supra,  88  App. 
D.  C.  386,  388,  190  F.  2d  612,  614;  Schoborg  v.  United 
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States ,  supra ,  264  Fed.  1,  10  (C.A.  6),  certiorari  denied, 
253  U.S.  494. 

3.  Appellant  contends  (Br.  103-104)  that  he  “was  entitled 
to  the  requested  instruction  that  the  jury  must  find  that 
the  Communist  Party  taught  overthrow  of  the  government 
as  a  practical  objective  and  not  merely  as  a  theory”  (Br. 
104). 27  He  bases  this  contention  on  the  fact  that  the  Su¬ 
preme  Court,  in  American  Communications  Assn.  v.  Bonds , 
339  U.S.  382,  407,  construed  the  clause, 

that  he  does  not  believe  in,  and  is  not  a  member  of  or 
i  supports  any  organization  that  believes  in  or  teaches, 
the  overthrow  of  the  United  States  Government  by 
force  or  by  any  illegal  or  unconstitutional  methods, 

as  used  in  §9(h)  of  the  National  Labor  Relations  Act  as 
amended  (29  U.S.C.  159(h)),  to  apply  only  to 

persons  and  organizations  who  believe  in  violent  over¬ 
throw  of  the  Government  as  it  presently  exists  under 
i  the  Constitution  as  an  objective,  not  merely  a  prophecy. 

The  contention,  we  submit,  is  without  merit. 

In  the  first  place,  the  context  in  which  the  quoted  passage 
from  the  Bonds  opinion  occurs  (see  339  U.S.  at  406-412) 
makes  clear  that  the  entire  discussion  of  the  scope  of  the 
pertinent  clause  of  §9(h)  revolved  around  the  question  of 
the  extent  to  which  Congress  might  constitutionally  impose 
limitations  on  freedom  of  personal  belief.  The  reason  for 
the  Court’s  adopting  this  particular  construction  of  §9(h) 
■was  to  avoid  an  interpretation  which  would  unconstitu¬ 
tionally  impinge  upon  that  freedom.  But  the  indictment 
in  this  case  was  not  concerned  with  “beliefs”;  rather,  it 
charged  appellant  with  having  supported ,  contrary  to  his 
affidavit,  an  organization  which  taught  the  overthrow  of 
the  Government  by  force  (count  3,  A.  2-3).  Consequently, 
it  is  submitted,  the  language  in  the  Bouds  case  concerning 
the  extent  of  permissible  limitations  on  “beliefs”  does  not 
support  appellant’s  present  contention. 

Furthermore,  even  with  respect  to  the  matter  of  beliefs, 
what  the  Bouds  opinion  took  pains  to  distinguish  (see  339 

27  See  Requested  Instruction  V(J)(A.  50-51). 


U.S.  at  406-408)  was,  on  the  one  hand,  belief  in  the  violent 
overthrow  of  the  United  States  Government,  as  it  now 
exists  under  the  Constitution,  as  a  practical  objective  here 
and  now,  and,  on  the  other,  a  merely  theoretical  belief — 
amounting  to  no  more  than  a  prophecy — that  at  some  re¬ 
mote  future  date,  under  circumstances  different  from  those 
now  prevailing,  when  the  present  constitutional  form  of 
government  may  possibly  have  been  replaced  by  a  govern¬ 
ment  unresponsive  to  the  will  of  the  people,  the  Government 
will  in  fact  be  forcibly  overthrown.28  There  was  no  evi¬ 
dence  in  this  case  from  which  the  jury  might  have  found  or 
inferred  that  all  that  the  Communist  Party  believed  in  and 
taught  was  a  “theory”  or  historical  “prophecy”  of  the 
latter  type.29  Eather,  the  evidence  was  overwhelming  (see 
supra ,  pp.  4-5,  25-28)  that  the  Party  believes  in  and  teaches 
violent  overthrow  of  the  Government,  as  presently  consti¬ 
tuted,  as  a  practical  objective.  Hence  there  was  no  occasion 
for  the  trial  judge  to  give  any  instruction  of  the  type  re¬ 
quested. 

4.  The  trial  judge,  in  instructing  the  jury  with  reference 
to  count  3,  defined  “support”  as  follows  (A.  2190): 

To  uphold  by  aid  or  countenance ;  to  take  the  side  or 
promote  the  cause  of;  to  back  up;  as,  for  example,  to 
support  the  administration;  also,  to  uphold  or  defend 
as  valid,  right,  just  et  cetera;  as,  for  example,  to  sup¬ 
port  a  policy,  even  at  the  risk  of  life  or  fortune,  or  as 
another  example,  to  support  the  claim  of. 

This  definition  was  taken  from  Webster’s  New  Interna¬ 
tional  Dictionary.  Appellant  contends  that  the  definition 
given  is  so  vague  that  the  jury’s  finding  of  guilty  on  the 

28  Cf.  Dennis  v.  United  States ,  341  U.S.  494,  501:  “Whatever 
theoretical  merit  there  may  be  to  the  argument  that  there  is  a 
‘right’  to  rebellion  against  dictatorial  governments  is  without 
force  where  the  existing  structure  of  the  government  provides  for 
peaceful  and  orderly  change." 

29  We  submit  that  the  isolated  bits  of  testimony  of  the  witness 
Johnson  on  cross-examination,  to  which  appellant  refers  (Br.  104, 
fn.  39),  when  read  in  context,  in  no  wise  support  the  view  that 
all  that  the  Communist  Party  believes  in  and  teaches  is  “theory" 
and  “prophecy." 
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third i count  cannot  be  sustained  (Br.  104-106).  We  dis¬ 
agree. 

As  appellant  concedes  (Br.  104-105),  the  Supreme  Court 
has  upheld  the  “support”  clause  of  the  instant  statute  as 
against  the  charge  that  it  is  unconstitutionally  vague  and 
indefinite.  American  Communications  Assn.  v.  Douds ,  339 
U.S.  382,  412-413.  In  doing  so,  the  Court  pointed  out  that, 
“since  the  constitutional  vice  in  a  vague  or  indefinite  stat¬ 
ute  is  the  injustice  to  the  accused  in  placing  him  on  trial  for 
an  offense,  the  nature  of  which  he  is  given  no  fair  warn¬ 
ing,  the  fact  that  punishment  is  restricted  to  acts  done  with 
knowledge  that  they  contravene  the  statute  makes  this  ob¬ 
jection  untenable.  *  *  *  ‘A  mind  intent  upon  willful  evasion 
is  inconsistent  with  surprised  innocence.’  *  #  #  Without  con¬ 
sidering,  therefore,  whether  in  other  circumstances  the 
words  used  in  §9(h)  would  render  a  statute  unconstitution¬ 
ally  vague  and  indefinite,  we  think  that  the  fact  that  under 
§35 (A)  of  the  Criminal  Code  no  honest,  untainted  interpre¬ 
tation  of  those  words  is  punishable  removes  the  possibility 
of  constitutional  infirmity”  (339  U.S.  at  413). 

Appellant  argues,  however,  that  “the  trial  court’s  catch¬ 
all  definition  of  ‘support’  infuses  into  the  statute  a  consti¬ 
tutional  infirmity  which  was  not  there  before”  (Br.  105). 
But  if  the  “support”  clause  of  the  statute  is  saved  from 
constitutional  infirmity  because  of  the  scienter  which  must 
be  proved  in  prosecutions  for  false  denials  of  such  “  sup¬ 
port  ^  (as  the  Douds  case  held),  it  is  difficult  to  see  why  a 
different  result  should  be  reached  because  the  trial  judge 
undertakes  to  assist  the  jury  by  reading  to  them  the  dic¬ 
tionary  meaning  of  the  word  “support.”  The  jury  still 
must  find  scienter  to  convict.  Hence,  appellant’s  conten¬ 
tion  is  without  merit,  even  if  it  were  to  be  granted,  ar¬ 
guendo ,  and  the  contention  is  a  novel  one,  that  the  meaning 
of  a  word  may  be  rendered  more  obscure  by  consulting  its 
dictionary  definition. 

Furthermore,  if  appellant  or  his  counsel  felt  that  the  dic¬ 
tionary  definition  of  “support”  was  inadequate  to  apprise 
the  jury  of  what  the  word  meant  as  used  in  the  indictment, 
there  was  ample  opportunity  following  the  instructions 
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to  ask  for  clarifying  instructions  (see  A.  2199-2205).  No 
such  request  was  made,  counsel  contenting  himself  with  a 
general  objection  that  the  definition  given  was  ‘  ‘ vague  and 
inadequate”  (A.  2200).  Hence  it  is  too  late  to  raise  the 
point  for  the  first  time  on  appeal.  Rule  30,  Fed.  Rules 
Grim.  Proc. ;  Tatum  v.  United  States,  supra,  88  App.  D.  C. 
386,  388,  190  F.  2d  612,  614;  Sclioborg  v.  United  States, 
supra,  264  Fed.  1,  10  (C.A.  6),  certiorari  denied,  253  U.S. 
494. 

5.  Finally,  appellant  contends  that  the  trial  judge  erred 
in  refusing  “a  requested  instruction  which  would  have 
served  to  limit  ‘support’  as  used  to  support  of  the  Commu¬ 
nist  Party  as  such”  (Br.  106).  He  evidently  refers  to  Re¬ 
quested  Instruction  V(D),  “that  the  word  support  as  used 
in  the  indictment  means  support  of  the  Communist  Party 
as  such  and  it  does  not  include  support  of  any  other  organi¬ 
zation  which  is  alleged  to  be  or  may  in  fact  be  controlled, 
dominated,  initiated,  or  sponsored  by  the  Communist  Party 
or  whether  or  not  it  is  a  so-called  Communist  front  organi¬ 
zation”  (A.  49-50).  However,  the  trial  judge,  throughout 
the  instructions,  whenever  he  referred  to  the  charge  con¬ 
tained  in  count  3,  made  it  amply  clear  that  the  “organiza¬ 
tion”  which  appellant  was  charged  with  having  supported, 
contrary  to  his  affidavit,  was  “namely,  the  Communist 
Party”"  (see  A.  2177,  2184-2185,  2190,  2193,  2194,  2198). 
Appellant  clearly  was  entitled  to  no  more. 

1).  The  refusal  to  give  the  “two-witness”  perjury  in¬ 
struction. — Appellant  contends  (Br.  107-110)  that  it  was 
error  for  the  trial  judge  to  refuse  to  instruct  the  jury  that 
“The  Government  must  establish  the  alleged  falsity  of  the 
statements  made  by  the  defendant  by  the  testimony  of  2 
independent  witnesses  or  by  one  witness  and  corroborating 
circumstances”  (A.  54).  The  contention  is  without  merit, 
as  the  requested  instruction  had  no  applicability  to  this 
case. 

The  requested  instruction  was  based  on  the  so-called 
“  ‘two-witness  rule’  in  perjury  cases,”  that  is,  the  “spe¬ 
cial  rule  which  bars  conviction  for  perjury  solely  upon  the 
evidence  of  a  single  witness.”  Weiler  v.  United  States , 
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323  U.S.  606,  608.  According  to  that  rule,  the  Government, 
in  a  prosecution  for  perjury,  ‘'must  establish  the  falsity 
of  the  statement  alleged  to  have  been  made  under  oath,  by 
the  testimony  of  two  independent  witnesses  or  one  witness 
and  corroborating  circumstances”  (id.  at  607),  and  the  jury 
must  be  so  instructed  (id.  at  610-611).  That  the  rule  is 
limited  to  prosecutions  for  perjury  is  clear  from  the  Su¬ 
preme  Court’s  explanation  of  the  rationale  behind  the 
rule  (id.  at  609) : 

Lawsuits  frequently  engender  in  defeated  litigants 
sharp  resentments  and  hostilities  against  adverse  wit¬ 
nesses,  and  it  is  argued,  not  without  persuasiveness, 
that  rules  of  law  must  be  so  fashioned  as  to  protect 
honest  witnesses  from  hasty  and  spiteful  retaliation  in 
the  form  of  unfounded  perjury  prosecutions. 

*  *  *  Since  equally  honest  witnesses  may  well  have 
differing  recollections  of  the  same  event,  we  cannot 
reject  as  wholly  unreasonable  the  notion  that  a  con¬ 
viction  for  perjury  ought  not  to  rest  entirely  upon 
“an  oath  against  an  oath.”  The  rule  may  originally 
have  stemmed  from  quite  different  reasoning,  but  im¬ 
plicit  in  its  evolution  and  continued  vitality  has  been 
the  fear  that  innocent  witnesses  might  be  unduly 
harassed  or  convicted  in  perjury  prosecutions  if  a 
less  stringent  rule  were  adopted. 

The  instant  case  was  not  a  prosecution  for  perjury, 
which  offense  is  defined  and  punished  by  18  U.S.C.  1621,  but 
a  prosecution  under  the  “false  statements”  statute,  18 
U.S.C.  1001.  That  statute  provides  for  the  punishment  of — 

i  Whoever,  in  any  matter  within  the  jurisdiction  of 
any  department  or  agency  of  the  United  States  know¬ 
ingly  and  willfully  *  #  *  makes  or  uses  any  false  writing 
or  document  knowing  the  same  to  contain  any  false, 

fictitious  or  fraudulent  statement  or  entrv  *  • 

♦ 

The  statement  need  not  be  under  oath  to  come  within  the 
proscription  of  this  statute,  though  of  course,  as  in  this 
case,  it  may  be  one  made  under  oath.  Consequently,  the 
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“two-witness”  rule  has  no  application  to  prosecutions 
brought  under  it.  Todorow  v.  United  States ,  173  F.  2d  439, 
443-444  (C.A.  9),  certiorari  denied,  337  U.S.  925. 

It  is  to  be  noted  that  29  U.S.C.  159(h),  in  accordance 
with  which  the  affidavit  in  this  case  was  filed,  specifically 
provides  that  “The  provisions  of  section  35 A  of  the  Crim¬ 
inal  Code  [now  broken  up  into  a  number  of  sections,  of 
which  18  U.S.C.  1001  is  one]  shall  be  applicable  in  respect 
to  such  affidavits.”  Since  18  U.S.C.  1001  is  not  a  perjury 
statute,  the  fact  that  Congress  declared  that  the  filing  of 
false  affidavits  should  be  punished  as  provided  in  18  U.S.C. 
1001  is  clear  proof  that  the  “two-witness”  rule  of  perjury 
cases  was  not  intended  to  apply  to  prosecutions  brought 
thereunder. 

Furthermore,  it  is  not  the  false  swearing  but  the  filing 
with  the  National  Labor  Relations  Board  of  a  false  affidavit 
which  constitutes  the  offense  defined  by  18  U.S.C.  1001  read 
in  the  light  of  29  U.S.C.  159(h).  United  States  v.  Valenti, 
207  F.  2d  242  (C.A.  3).  Hence,  even  where  a  false  non- 
Communist  affidavit  is  executed,  no  offense  under  those 
sections  is  committed  unless  and  until  the  affidavit  is  filed 
with  the  Board.  Id .  at  244.  For  this  reason  the  indictment 
in  this  case  was  careful  to  charge  that  appellant  “did 
*  *  *  make,  use  and  file  *  *  *  with  said  Board  a  false  writing 
and  document,  namely,  etc.”  (emphasis  supplied)  (A.  1,  2). 
It  is  to  be  noted  that  the  affidavit  by  appellant  was  executed 
before  a  notary  public  in  and  for  the  County  and  State  of 
New  York  (A.  171).  Hence,  though  the  federal  false  state¬ 
ments  statute  (18  U.S.C.  1001)  was  clearly  violated,  there 
was  no  violation  of  the  federal  perjury  statute  (18  U.  S.  C. 
1621)  at  all. 

For  all  these  reasons,  it  is  submitted  that  appellant  ’s  con¬ 
tention  that  the  “two-witness”  rule  peculiar  to  perjury 
cases  was  applicable  to  the  instant  trial  is  without  merit. 

E.  The  instruction  on  “ informers .” — Appellant  contends 
(Br.  111-112)  that  the  trial  judge  erred  in  refusing  to  give 
the  following  instruction  to  the  jury  (Requested  Instruction 
XII,  A.  56) : 
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The  testimony  of  the  witnesses  who  were  at  the  time 
of  their  testimony  in  the  employ  of  the  Department  of 
Justice  or  who  were  paid  directlv  for  their  testimony 
in  this  case  must  be  examined  with  greater  scrutiny 
and  care  than  the  testimony  of  an  ordinary  witness 
for  the  purpose  of  determining  whether  such  testimony 
is  colored  in  such  a  way  as  to  place  guilt  upon  a  defend¬ 
ant  in  furtherance  of  the  witnesses’  own  interest. 

The  contention  is  without  merit. 

The  phraseology  of  the  foregoing  requested  instruction 
was  evidently  constructed  by  combining  verbatim  two  pas¬ 
sages  from  the  opinion  of  this  Court  in  Fletcher  v.  United 
States ,  SI  App.  D.  C.  306, 158  F.  2d  321.  That  case  involved 
a  narcotics  conviction  in  which  the  sole  evidence  against  the 
defendant  was  the  testimony  of  a  paid  informer-addict. 
This  Court  reversed  the  conviction  because,  as  it  held  (15S 
F.  2d  at  321) : 

*  *  *  the  trial  court  erred  in  refusing  a  requested  in¬ 
struction  to  the  effect  that  the  informer’s  testimony 
should  be  examined  by  the  jury  with  greater  scrutiny 
and  care  than  the  testimony  of  an  ordinary  witness . 
[Italics  supplied] 

Later  in  the  opinion  occurs  the  following  language;  as  will 
be  seen,  the  italicized  portion  forms  the  basis  of  the  latter 
part  of  appellant’s  requested  instruction  (158  F.  2d  at  322) : 

Granting  that  the  credibility  of  the  testimony  of  a 
paid  informer  is  for  the  jury  to  decide,  it  nevertheless 
follows  that  where  the  entire  case  depends  upon  his 
testimony,  the  jury  should  be  instructed  to  scrutinize 
it  closely  for  the  purpose  of  determining  whether  it 
is  colored  in  such  a  way  as  to  place  guilt  upon  a  defend - 
ant  in  furtherance  of  the  witness's  own  interest . 
[Italics  supplied.] 

The  Fletcher  case  thus  is  authority  for  the  proposition 
that,  where  the  sole  evidence  against  a  defendant  is  the  un¬ 
corroborated  testimony  of  a  paid  informer,  the  jury  should 
be  instructed  to  scrutinize  it  with  care  in  the  light  of  the 
possible  interest  of  the  informer  in  aiding  the  procuring  of 
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a  conviction.  But  it  is  plain  from  the  Fletcher  opinion  that 
this  Court  was  not,  as  appellant  seems  to  believe,  laying 
down  any  verbal  formula  for  inclusion  in  the  instructions 
in  prosecutions  involving  the  use  of  informer  testimony.30 
In  the  instant  case,  as  we  shall  point  out  in  a  moment,  a 
suitable  cautionary  instruction  was  given. 

Furthermore,  the  instant  case  is  clearly  distinguishable 
from  the  Fletcher  case  on  its  facts.  In  Fletcher ,  as  we  have 
noted,  the  sole  evidence  against  the  defendant  was  the  un¬ 
corroborated  testimony  of  a  single  paid  informer.  In  the 
case  at  bar,  on  the  other  hand,  the  Government’s  evidence 

included  the  testimonv  of  seven  former  members  of  the 

* 

Communist  Party  as  well  as  numerous  documentary  ex¬ 
hibits. 

Finally,  the  trial  judge,  while  refusing  to  give  the  above- 
quoted  instruction  in  the  form  requested,  did  give  a  caution¬ 
ary  instruction  “in  different  form”  (A.  56).  It  was  as  fol¬ 
lows  (A.  2181) : 

Certain  witnesses  for  the  Government  have  testified 
that  they  received  money  for  services  and  expenses 
from  the  Government,  and  the  jury  may  consider  that 
circumstance  when  you  pass  upon  the  weight  and  credit 
which  vou  are  going  to  give  to  them  as  witnesses.  You 
raav  scrutinize  their  testimonv  in  the  light  of  that  evi- 
dence,  according  it  the  credibility  you  think  it  is  en¬ 
titled  to.  On  the  other  hand,  if  you  believe  the  testi¬ 
mony,  and  believe  it  beyond  a  reasonable  doubt,  the 
fact  that  a  witness  was  paid  will  not  weaken  or  prevent 
you  from  giving  full  credit  to  him.  But  the  Court  calls 
to  your  attention  that  there  was  testimony  of  payment, 
and  it  is  an  element  that  you  may  consider  as  you  eval¬ 
uate  the  testimony  of  those  witnesses. 

It  is  submitted  that  the  foregoing  cautionary  instruction 
was  clearly  adequate  and  appropriate  to  the  circumstances 
of  the  instant  case.  Cf.  Communist  Party  v.  Subversive 


30  That  such  was  not  the  intent  of  this  Court  may  be  seen  also 
from  its  subsequent  opinion  in  C ratty  v.  United  States ,  82  App. 
D.C.  236,  242,  163  F.  2d  844,  850. 
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Activities  Control  Board ,  94  App.  D.  C.  - ,  - F.*  2d 

-  (decided  December  23,  1954;  slip  opinion,  pp.  54-55). 

In  Richardson  v.  United  States ,  93  App.  D.  C.  134,  208  F. 
2d  41,  certiorari  denied,  347  U.S.  1018,  which  likewise  in¬ 
volved  testimony  by  former  members  of  the  Communist 
Party,  this  identical  instruction  was  given  to  the  jury  by 
the  trial  judge,  who  likewise  refused  an  instruction  iden¬ 
tical  with  that  refused  in  the  instant  case.31  This  Court 
held  the  challenge  of  the  instruction  to  be  ‘ 4 insubstantial.’ * 
We  submit,  therefore,  that  the  Richardson  decision  is  dis¬ 
positive  of  the  present  contention  of  appellant. 

V 

The  Indictment  Was  Sufficient 

A.  Materiality  was  adequately  alleged . — Appellant  con¬ 
tends  that  the  indictment  failed  to  allege  the  materiality 
of  the  false  statements  charged  either  in  haec  verba  or  in 
substance,  and  that  it  was  therefore  fatally  defective  (Br. 
113).  The  contention  is  clearly  without  merit. 

It  is  to  be  noted  that  appellant  does  not  go  so  far  as  to 
deny  or  question  the  materiality  of  the  false  statements 
charged,  since  they  were  manifestly  material.  Nor  does  he 
claim  to  have  been  prejudiced  in  any  way  by  the  alleged 
failure  of  the  indictment  to  make  averments  of  materiality, 
and  indeed  it  is  plain  that  the  alleged  deficiency  could  not 
have  prejudiced  his  defense  in  any  manner.  But  in  any 
event  the  indictment  was  not  even  technically  deficient  in 
the  respect  claimed. 

The  case  of  Rolland  v.  United  States,  200  F.  2d  678  (C.A. 
5),  certiorari  denied,  345  U.S.  964,  on  which  appellant  relies 
(Br.  113),  states  merely  that  an  indictment  charging  a  vio¬ 
lation  of  18  U.S.C.  1001  must  allege  that  the  false  state¬ 
ments  charged  were  material  or  allege  facts  from  which 
their  materiality  may  be  shown.  The  indictment  in  this 

*x  That  the  instruction  refused  and  the  instruction  given  in  the 
Richardson  case  were  the  same  as  the  ones  involved  in  the  instant 
case  may  be  readily  seen  by  comparing  the  instructions  as  quoted 
on  pp.  9-10  of  the  Government's  Richardson  brief  with  the  in¬ 
structions  as  quoted  in  the  text,  supra. 
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case  clearly  conformed  to  this  rule.  While  the  word  “ma¬ 
terial”  was  not  used  in  the  indictment,  it  is  not  correct  to 
say,  as  does  appellant  (Br.  113),  that  “All  it  contains  is  an 
allegation  that  the  statements  were  made  in  a  matter 
‘within  the  jurisdiction’  of  the  Board.”  The  materiality 
of  the  false  statements  which  appellant  was  accused  of 
having  made  was  charged  in  substance  by  virtue  of  the 
following  allegations  (A.  1-3) :  that  appellant  was  Presi¬ 
dent  of  the  International  Fur  and  Leather  "Workers  Union; 
that,  in  a  matter  within  the  jurisdiction  of  the  National 
Labor  Relations  Board,  he  made,  used,  and  filed  with  the 
Board  an  “  ‘Affidavit  of  Non-Communist  Union  Officer’ 
(Form  NLRB — 1081)”;  that  this  affidavit  contained  false 
statements,  to  wit,  that  appellant  -was  not  a  member  of  the 
Communist  Party  (count  1)  and  that  he  did  not  support 
any  organization  that  taught  the  overthrow  of  the  United 
States  Government  by  force  (count  3);  and  that  these 
statements  were  known  by  appellant  to  be  false  when  they 
were  made. 

Furthermore,  the  very  section  of  the  National  Labor  Re¬ 
lations  Act  pursuant  to  which  non-Communist  affidavits 
are  filed  (§  9  (h);  29  U.S.C.  159(h))  specifically  provides 
that  the  provisions  of  18  U.S.C.  1001  “shall  be  applicable 
in  respect  to  such  affidavits,”  and  the  applicability  of  the 
section  to  such  affidavits  is  set  forth  in  express  terms  on 
the  face  of  the  affidavit  itself.  For  all  these  reasons,  we 
submit,  the  indictment  made  adequate  averments  of  ma¬ 
teriality,  and  there  was  no  necessity  that  the  word  “mate¬ 
rial”  be  used. 

B.  The  third  count  was  not  insufficient ,32 — 1.  Appellant’s 
contention  that  count  3  failed  adequately  to  allege  scienter 
(Br.  114)  is  also  without  merit.  It  charged  that  appellant 
(A.  2-3)— 

*  *  *  ^id  *  *  *  knowingly  make,  use  and  file  *  *  * -a 

false  writing  and  document,  *  *  *  Jcnowmg  the  same 


32  See  pp.  38,  81-82,  supra ,  where  it  is  pointed  out  that,  since  ap¬ 
pellant  received  concurrent  sentences  on  the  two  counts,  1  and  3, 
on  which  he  was  convicted,  any  error  below,  to  be  reversible,  must 
have  affected  both  counts. 
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to  contain  a  false  *  *  *  statement  *  *  *,  to  wit;  that 
1  lie.  Ben  Gold,  did  not  then  and  there  support  any  or¬ 
ganization  that  taught  the  overthrow  of  the  United 
;  States  Government  by  force  whereas,  as  the  said  Ben 
Gold  well  knew,  lie,  Ben  Gold,  did  then  and  there  sup¬ 
port  an  organization,  namely,  the  Communist  Party, 

,  which  said  Party  taught  the  overthrow  of  the  United 
States  Government  by  force.  (Emphasis  supplied.) 

Appellant  argues  that  this  language  “is  an  allegation  of 
knowing  support  of  the  Communist  Party,  but  it  is  not  an 
allegation  that  the  appellant  knew  that  the  Communist 
Party  taught  the  overthrow  of  the  United  States  Govern¬ 
ment  by  force”  (Br.  114).  But,  as  we  have  previously 
pointed  out  in  reply  to  the  similar  contention  of  appellant 
which  he  makes  with  respect  to  the  instructions  to  the  jury 
(supra,  pp.  88-S9),  this  argument  is  based  on  a  strained  and 
hyperteehnical  reading  of  the  language  of  the  count.  The 
count,  we  submit,  plainly  charged  scienter  both  with  re¬ 
spect  to  support  of  the  Communist  Party  and  to  the  Party’s 
teaching.  In  any  event,  no  prejudice  to  appellant  is  shown 
or  even  claimed  as  a  result  of  the  alleged  defect  in  the  lan¬ 
guage  of  the  count. 

2.  Appellant  contends  that  it  was  not  sufficient  for  count 
3  to  allege  that  he  supported  an  organization  which  taught 
the  forcible  overthrow  of  the  Government,  but  that  it  should 
have  alleged  that  he  supported  that  teaching  of  the  organi¬ 
zation  question  (Br.  114).  This  contention  is  in  sub¬ 
stance  identical  with  appellant’s  challenge  of  one  of  the  in¬ 
structions  to  the  jury,  which  has  been  answered  at  pp.  87-88 
supra.  What  we  said  there  is  equally  applicable  here. 

3.  Finally,  appellant  contends  that  count  3  is  too  vague 
to  support  a  conviction  thereunder  because  it  charged  that 
he  “supported”  the  Communist  Party  without  defining  the 
term  or  setting  forth  the  acts  which  constituted  such  sup¬ 
port  (Br.  115).  As  we  have  previously  pointed  out,  how¬ 
ever  (see  supra,  p.  92),  the  Supreme  Court,  in  American 
Communications  Assn.  v.  Douds,  339  U.S.  382,  412-413.  has 
sustained  the  “support”  clause  of  the  statute  here  involved 
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as  against  the  charge  that  it  is  unconstitutionally  vague 
and  indefinite.  In  doing  so,  the  Court  pointed  out  that  the 
scienter  required  to  be  proved  under  the  statute  removed 
the  possibility  of  any  constitutional  infirmity.  Count  3  of 
the  indictment  charged  support  in  the  language  of  the 
statute  and,  as  we  have  shown,  properly  alleged  the  re¬ 
quired  scienter .  Consequently,  appellant’s  contention  that 
the  count  is  deficient  on  the  ground  of  vagueness  is  insub¬ 
stantial.33 

conclusion 

The  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

William  F.  Tompkins, 

Assistant  Attorney  General, 

Harold  D.  Koffsky, 

Philip  R.  Monahan, 

E.  Brandon  Alvey, 

Joseph  A.  Lowther, 

Attorneys ,  Department  of  Justice 


March,  1955. 


33  Moreover,  appellant  was  provided  with  a  bill  of  particulars 
detailing  the  acts  which  would  be  relied  on  as  showing  affiliation 
with  and  support  of  the  Communist  Party  (A.  30-33). 
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REPLY  BRIEF  FOR  APPELLANT 

I.  The  Insufficiency  of  the  Evidence 

The  Government  commences  its  brief  with  the  asser¬ 
tion  that  a  counter-statement  of  the  case  is  necessary 
because  the  appellant  failed  to  set  forth  much  of  the  evi¬ 
dence  with  which  the  Government  proved  its  case.  The 
counter-statement,  however,  differs  in  no  material  particu¬ 
lar  from  the  appellant’s  statement  of  the  case  except  that 
it  ignores  the  limitations  and  qualifications  made  by  the 
Government’s  witnesses  on  both  direct  and  cross-examina¬ 
tion.  See  e .  g .,  our  discussion  of  the  “can’t  resign”  theory 
(Br.  11-12),  the  “favorable  reference”  theory  (Br.  15), 
and  the  May  Day  parades  (Br.  16). 
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The  important  fact  about  the  Government’s  counter¬ 
statement  and  about  its  brief  in  general  is  that  it  does  not 
dispute  our  statement  (Br.  5-6)  that  the  record  contains 
no  evidence  that  after  August  24,  1950  the  appellant  had 
any  dealings  or  communications  with  the  Communist 
Party,  or  that  he  did  anything  after  that  date  which  sup¬ 
ported  the  Communist  Party  in  any  way,  or  which  sup¬ 
ported  advocacy  of  the  violent  overthrow  of  the  Govern¬ 
ment  or  any  other  illegal  objective  or  activity,  and  that 
there  is  no  evidence  that  after  August  24,  1950  the  appel¬ 
lant  attended  any  Communist  Party  meetings,  paid  any 
•  dues,  was  active  in  Party  work,  read  Party  literature,  com¬ 
plied  with  Party  decisions,  submitted  to  Party  discipline, 
accepted  the  program  of  the  Communist  International,  ox 
gave  loyalty  to  the  Soviet  Union.  Thus,  even  under  the 
definition  of  the  requirements  of  membership  in  the  Com¬ 
munist  Party  set  out  by  the  Government  (Govt.  Br.  7) 
there  was  no  evidence  to  support  the  verdict. 

,  The  Government  cites  not  one  iota  of  evidence  which 
would  serve  to  support  the  verdict  on  count  one  (member¬ 
ship).  Indeed,  it  misconceives  the  entire  issue  because  it 
assumes  (Govt.  Br.  40,  46)  that  the  burden  was  upon 
the  appellant  to  prove  that  he  was  not  a  member.  From 
this  assumption  it  argues  that  there  was  sufficient  evidence 
on  the  basis  of  which  the  jury  might  have  disbelieved  the 
appellant’s  resignation  and  therefore  sufficient  evidence  to 
find  him  guilty.  In  other  words,  according  to  the  Govern¬ 
ment,  since  the  jury  might  have  failed  to  credit  the  appel¬ 
lant’s  written  resignation,  this  relieved  the  Government  of 
the  burden  of  offering  any  evidence  at  all. 

Moreover,  there  was  no  competent,  rational  evidence 
upon  which  the  jury  could  have  disbelieved  the  resigna¬ 
tion.  All  that  the  Government  recites  is  the  admitted  fact 
that  the  appellant  was  formerly  a  member  of  the  Com¬ 
munist  Party.  It  adds  to  this  that  there  was  some  evidence 
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that  it  was  a  principle  of  the  Communist  Party  sometimes 
to  deny  membership  and  that  some  individuals  may  have 
signed  false  non-Communist  affidavits.  But  the  Govern¬ 
ment  does  not  refer  to  any  evidence  that  it  was  a  principle 
of  the  appellant  to  deny  membership  or  to  file  false 
affidavits. 

The  Government  accordingly  reasons  that  since  the 
appellant  was  admittedly  at  one  time  a  member  of  the 
Communist  Party,  and  since  there  was  evidence  that  some 
members  of  the  Communist  Party  sometimes  denied  their 
membership,  and  since  it  is  admitted  that  appellant  signed 
a  non-Communist  affidavit,  therefore  the  appellant’s  affi¬ 
davit  was  false  (Govt.  Br.  45-46).  In  short,  according 
to  the  Government,  all  that  is  necessary  to  prove  guilt  is 
to  show  that  the  appellant  was  formerly  a  member  of  the 
Communist  Party  and  that  he  signed  a  non-Communist 
affidavit.  Then,  according  to  it,  guilt  flows  inevitably 
because  of  the  nature  of  the  Communist  Party.  But  in 
advancing  this  kind  of  argument  the  Government  finds  it 
necessary  to  overlook  the  contrary  holding  of  American 
Communications  Association  v.  Douds,  339  U.  S.  382,  at 
414,  that  a  former  member  of  the  Communist  Party  can 
truthfully  sign  the  affidavit  and  that  any  other  construc¬ 
tion  would  render  the  statute  unconstitutional  (Br.  94-95). 

But  even  aside  from  Douds ,  the  Government’s  position 
must  be  rejected,  for  it  amounts  to  nothing  more  than  an 
assertion  that  former  members  of  the  Communist  Party 
can  be  found  guilty  of  lying  merely  on  the  basis  of  evidence 
that  Communists  lie. 

The  Government  categorically  says  (Govt.  46-47)  that 
there  is  evidence  to  support  the  third  count  (support), 
but  it  refers  specifically  only  to  the  fact  that  the  appel¬ 
lant  addressed  his  resignation  letter  to  the  Communist 
Party  secretary  by  his  first  name  and  closed  it  “Frater¬ 
nally  yours”  (Govt.  Br.  39-40),  and  that  his  public  state- 
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ment  accompanying  his  resignation  was  “defiant’ ’  and 
did  not  denounce  the  Communist  Party  (Govt.  Br.  46). 
Obviously,  the  fact  that  he  called  the  secretary  “Gus” 
instead  of  “Mr.  Hall”  and  signed  “Fraternally”  instead 
of  “Very  truly”  shows  at  most  that  he  was  on  a  first 
name  basis  with  the  secretary  and  that  no  rancor  existed 
between  appellant  and  the  Communist  Party.  But  appel¬ 
lant  never  represented  otherwise.  Similarly,  his  “defiant” 
public  statement  proves  only  that  prior  to  his  resignation 
and  the  filing  of  the  non-Communist  affidavit  the  appellant 
was,  as  everyone  concedes,  a  member  of  the  Communist 
Party.  Defiance  is  not  deceit  and  there  is  no  basis  for 
inference  that  the  affidavit  is  false  because  the  appellant, 
asihe  asserted,  left  the  Party  solely  in  order  to  be  able 
truthfully  to  sign  the  affidavit.  The  Government’s  basic 
theory  is  that  the  statute  requires  and  the  affidavit  means 
that  the  affiant  is  an  active  enemy  of  the  Party  and  that 
the  non-Communist  affidavit  is  really  an  anti-Communist 
affidavit.  But  this  is  clearly  not  the  language  of  either 
the  statute  or  the  affidavit  (Br.  94). 

The  only  other  incidents  referred  to  by  the  Government 
are  the  appellant’s  participation  in  the  May  Day  parades 
of  1951  and  1952  (Govt.  Br.  47).1  Apart  from  the  fact 
that  these  events  occurred  long  after  the  affidavit  (Br.  43), 
the  May  Day  parades,  whether  or  not  they  were  fronts 
for  the  Communist  Party,  were  not  shown  to  be  organiza¬ 
tions  which  advocated  forcible  overthrow.  Certainly,  giv¬ 
ing  the  Government  the  best  of  its  argument  on  what  it 
proved  with  regard  to  the  character  of  May  Day  parades, 
neither  the  statute  nor  the  indictment  refers  to  support 
of  an  organization  which  is  influenced  or  even  dominated 

1  The  Government  mentions  that  the  appellant  spoke  at  the 
parades  but  does  not  contend,  as  we  pointed  out  in  our  brief  (Br.  7) 
that  his  speeches  on  these  occasions  have  any  relevance  to  the  charges. 
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by  an  organization  which  advocates  the  overthrow  of  the 
Government  by  force  and  violence.  Indeed,  the  Govern¬ 
ment’s  argument  here  only  emphasizes  the  error  in  the 
court’s  refusal  to  give  the  requested  instruction  that  undei 
the  indictment  support  of  the  Communist  Party  was  not 
proved  by  evidence  of  support  of  some  other  organization 
(Br.  106;  infra ,  p.  21). 


II*  Errors  in  the  Admission  of  Evidence 

A.  The  Evidence  of  Past  Membership: 

In  our  brief  (45-53)  we  argued  that  the  court  erred 
in  admitting  reams  of  remote  and  inflammatory  evidence 
to  show  appellant’s  membership  in  the  Communist  Party, 
particularly  in  the  face  of  the  offer  of  the  appellant  to 
stipulate  to  that  fact.  The  Government  replies  (Govt. 
Br.  47-51)  that  it  was  not  error  to  admit  such  evidence 
because  it  permitted  the  Government  to  prove  “how  many 
years  appellant  had  been  a  Communist,  .  .  .  how  high  a 
place  in  Party  circles  he  had  occupied,  how  tutored  in 
Party  principles  he  was,  and  how  active  and  disciplined 
a  member  he  had  been”  and  how  he  was  “versed  in  Aeso¬ 
pian  language”  (Govt.  Br.  48-49).  With  the  exception 
of  the  reference  to  appellant’s  knowledge  of  Aesopian 
language  which  we  treat  below  and  in  our  brief  (Br. 
58-63),  the  other  stated  purposes  demonstrate,  as  we  con¬ 
tended,  the  dishonesty  of  the  prosecution’s  maneuver  in 
introducing  it.  For  certainly  the  degree  and  extent  of  the 
appellant’s  past  connection  with  the  Communist  Party  did 
not  prevent  him  from  leaving  it  in  order  to  qualify  to 
sign  the  affidavit.  Therefore  this  evidence,  as  was  the 
evidence  concerning  the  passport  application,  was  noth¬ 
ing  but  evidence  of  “bad  character”  to  show  “a  probability 
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of  his  guilt”  (Br.  68-69).  Michelson  v.  United  States,  335 
U.  S.  469,  at  475;  1  Wigmore,  Evidence,  3d  ed.  (1940),  §  57.2 

As  an  added  makeweight  the  Government  suggests  that 
much  of  this  evidence  was  admissible  in  any  event  under 
the  third  count  of  the  indictment,  but  it  concedes  that  the 
most  inflammatory  evidence — that  with  respect  to  the 
teaching  at  the  Lenin  School  in  1930 — was  limited  to  the 
membership  count  (Govt.  Br.  51). 

B.  The  Evidence  as  to  the  Nature  of  the 
Communist  Party: 

We  also  argued  (Br.  53-57)  that  the  evidence  concern¬ 
ing  the  nature  of  the  Communist  Party  relating  to  the 
conduct  of  others  was  hearsay  and  accordingly  inadmis¬ 
sible.  The  Government  replies  (Govt.  Br.  52)  that  such 
evidence  “was  not  offered  on  any  theory  of  vicarious  lia¬ 
bility”,  citing  only  the  Frankfeld  case.  But  that  case  was 
a  conspiracy  case  and  therefore  did  involve  vicarious  lia¬ 
bility  of  one  conspirator  for  the  acts  of  his  co-conspirator. 
Indeed,  if  this  evidence  was  not  offered  on  that  theory — 
and  it  could  not  have  so  been  offered  in  this  case,  since 
this  was  not  a  conspiracy  case — then  it  was  offered  on  no 
theory  at  all,  and  none  appears  from  the  Government’s 
brief. 

;The  Government  is  silent  with  respect  to  the  irrele¬ 
vancy  of  this  evidence  unless  and  until  it  had  first  laid  a 

2  The  Court  said  in  the  Michelson  case  that  such  evidence  of  '‘bad 
character”  was  inadmissible  for  the  following  reasons : 

“The  inquiry  is  not  rejected  because  character  is  irrelevant; 
,  on  the  contrary,  it  is  said  to  weigh  too  much  with  the  jury 
and  to  so  overpersuade  them  as  to  prejudge  one  with  a  bad 
general  record  and  deny  him  a  fair  opportunity  to  defend 
against  a  particular  charge.  The  overriding  policy  of  exclud¬ 
ing  such  evidence,  despite  its  admitted  probative  value,  is  the 
practical  experience  that  its  disallowance  tends  to  prevent  con- 
i  fusion  of  issues,  unfair  surprise  and  undue  prejudice.”  335 
U.  S.  at  475-476. 
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foundation  that  the  appellant  had  supported  the  Commu¬ 
nist  Party  after  his  resignation  on  August  24,  1950 
(Br.  10,  55). 

C.  The  Opinion  Testimony: 

To  justify  the  admission  of  its  so-called  expert  opin¬ 
ion  testimony  the  Government  relies  solely  upon  United 
States  v.  Dennis ,  183  F.  2d  201,  aff’d  on  other  grounds, 
341  U.  S.  494,  and  Frankfeld  v.  United  States,  198  F.  2d 
679-689  (4th  Cir.).  But  neither  of  these  cases  apply.  In 
Dennis  the  witness  Budenz  “swore  to  the  meaning  of  such 
terms  as  ‘Marxism-Leninism’,  ‘revisionism’,  opportunistic 
error’,  ‘exceptionalism’  and  other  similar  terms  which  con¬ 
stantly  recur  in  Communist  writings.”  183  F.  2d  at  229. 
This  jargon  is  not  common  terminology  but,  as  stated  by 
the  court,  was  the  technical  vocabulary  of  the  Communist 
Party,  constantly  used  by  it.  There  is  no  evidence  what¬ 
soever  that  the  phrases  “true  democracy”  and  “demo¬ 
cratically  elected  government”  are  either  technical  or  eso¬ 
teric  or  that  they  constantly  recur  in  Communist  Party 
writings.  Indeed,  none  of  the  Government’s  experts  was 
able  to  give  any  example  where  these  phrases  have  occurred 
in  Communist  writings  (Br.  61). 

Further,  the  court  in  Dennis  said  that  it  was  consider¬ 
ing  the  testimony  of  Budenz  with  respect  to  the  meaning 
which  had  been  given  to  the  words  by  the  very  defendants 
involved.  It  said  (at  p.  229) :  “We  cannot  see  any  more 
reason  to  exclude  his  testimony  [with  respect  to  the  mean¬ 
ings  of  these  technical  phrases]  than  to  exclude  other 
evidence  of  any  other  parts  of  the  mutual  understandings 
of  the  defendants .”  (Italics  supplied.) 

Frankfeld  did  not  deal  with  Aesopian  language  at  all 
but  only  with  the  propriety  of  expert  testimony  on  the 
teachings  and  purposes  of  the  Communist  Party. 

We  pointed  out  that  none  of  the  so-called  experts  had 
shown  any  basis  for  expertise  with  respect  to  the  appellant 
or  with  respect  to  his  use  of  language  and  that  therefore 
their  testimony  did  not  rest  on  any  observed  facts  or 
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experience  (Br.  61).  The  Government  replies  that  their 
testimony  “rested  on  years  of  observed  facts,  study  of 
Party  literature,  and  innumerable  experiences  as  high 
functionaries  of  the  Party’ ’  (Govt.  Br.  55).  Conceivably 
this  may  have  made  them  “experts’'  on  the  teachings  of 
the  Communist  Party,  but  it  certainly  did  not  qualify 
them  as  experts  on  the  appellant’s  use  of  language. 

The  Government  also  ignores  the  fact  that  the  appel¬ 
lant  had  often  described  the  United  States  as  a  democracy 
and  our  Government  as  “democratically  elected’’,  using 
the  words  in  their  normal,  conventional  sense  (Br.  13-14). 

We  also  demonstrated  that  the  opinion  testimony  of 
the  experts  with  regard  to  other  matters  was  inadmissible 
(Br.  63-65).  In  this  connection  we  pointed  out  that  their 
opinion  as  to  the  “significance”  (Govt.  Br.  58)  of  appel¬ 
lant’s  appearance  at  May  Day  parades  was  not  supported 
by  observed  fact  or  experience  (Br.  64-65).  The  Govern¬ 
ment  meets  this  contention  by  the  misrepresentation  that 
only  members  of  the  Communist  Party  were  permitted  on 
the  parade  stand  at  May  Day  (Govt.  Br.  59).  Even  its 
own  statement  of  the  case  on  this  point,  deficient  as  it  is, 
does  not  support  this  contention  (Govt.  Br.  15-16)  and 
the  testimony  of  its  witnesses  on  direct  and  cross-exami¬ 
nation  contradicts  it  (A.  654,  678,  682,  992-999,  1079, 
1281-1282). 

The  Government  does  not  even  attempt  to  justify  the 
opinion  testimony  based  on  the  fact  that  the  Daily  Worker 
mentioned  the  appellant’s  name  in  “matter-of-fact  lan¬ 
guage,  -without  abuse”  (Govt.  Br.  43)  and  that  therefore 
the  appellant  was  a  member  of  the  Communist  Party. 
It  contends  that  the  Party  “consistently  showered  praise 
where  praise  would  aid  it  and  vice  versa”  and  adds  that 
“not  all  persons  leaving  the  Party  would  necessarily  be 
denounced”  but  only  those  “whose  departure  the  Party 
considered  damaging”  (Govt.  Br.  57).  But  this  does  not 
provide  the  slightest  basis  for  opinion  testimony  (Br.  64). 
Moreover,  there  is  no  evidence  that  the  Party  considered 
the  appellant’s  departure  damaging. 
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D.  Exclusion  of  Evidence  Relating  to  the 

Reputation  of  Budenz: 

The  Government  agrees  with  us  as  to  the  basic  test  for 
the  admissibility  of  reputation  evidence  (Govt.  Br.  61). 
We  submit  that  evidence  that  Budenz  was  characterized 
as  a  liar  in  a  series  of  nationally  syndicated  columns 
(Br.  121-122)  and  by  a  United  States  Senator  on  the  floor 
of  the  Senate  (A.  2042-2043)  clearly  meets  the  standards 
for  the  admissibility  of  reputation  evidence. 

III.  The  Unfairness  of  the  Trial 

A.  The  Misconduct  of  the  Prosecutor: 

The  Government  attempts  to  avoid  the  effect  of  the 
unfair  conduct  of  the  prosecutor  by  urging  that  (1)  the 
appellant  failed  to  object  in  some  respects  to  the  conduct 
complained  of  in  our  brief,  (2)  appellant’s  counsel  invited 
the  misconduct,  and  (3)  the  misconduct  consisted  only  of 
minor  incidents  (Govt.  Br.  63-68). 

1.  The  Government  contention  that  the  defense  failed 
to  object  to  the  prosecutor’s  cross-examination  of  defense 
witnesses  and  to  his  summation  to  the  jury  is  not  supported 
by  the  record.  There  was  objection  to  the  cross-examina¬ 
tion  at  A.  1795-1796,  1832,  1839-1842,  1863-1864,  1872-1873. 
1907,  1920,  1926,  1942,  1955-1958,  1960-1961,  1974,  2007- 
2010,  2017-2018. 

True,  the  objections  were  not  repeated  after  similar 
questions  or  remarks  had  been  upheld  by  the  court.  But 
it  was  unnecessary  for  appellant’s  counsel  to  act  like  a 
jumping  jack  in  order  to  protect  his  record.  See  Kean  v. 
Overseas  Tankship  Corp.,  194  F.  2d  515  (2d  Cir.).  There 
was  never  any  doubt  as  to  the  appellant’s  position  in  these 
matters,  and  both  the  Government  and  the  court  were  fully 
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advised  that  the  appellant  objected  to  the  matters  to  which 
we  refer  in  our  brief.3 

The  Government  also  contends  that  the  appellant  should 
be  barred  from  urging  error  in  the  prosecutor’s  summa¬ 
tion  because  it  did  not  constantly  interrupt  him  and  waited 
until  he  had  concluded  before  moving  for  a  mistrial  (Govt. 
Br.  67). 4  As  indicated  by  the  Government,  counsel  did 
interrupt  once.  To  criticize  him  for  not  having  inter¬ 
rupted  more  often  is  to  put  a  penalty  on  counsel’s  defer¬ 
ence  to  the  orderly  procedure  of  a  trial.  Since  the  objec¬ 
tion  was  made  immediately  after  the  summation,  it  was 
clearly  timely.  The  Government’s  reference  to  United 
States  v.  Socony  Vacuum  Oil  Company ,  310  U.  S.  150 
(Govt.  Br.  65),  where  the  objection  was  not  raised  until 
after  verdict,  only  serves  to  demonstrate  that  in  the  pres¬ 
ent  case  the  objection  was  raised  at  the  appropriate  time. 

i  2.  The  Government’s  assertion  that  the  prosecutor’s 
identification  of  chief  trial  counsel  as  counsel  for  the  Com¬ 
munist  Party  should  be  excused  because  the  latter  had 
previously  identified  himself  in  that  fashion  (Govt.  Br.  63) 
is  nothing  less  than  a  misstatement  of  the  record.  The 
page  cited  by  the  Government  (A.  608)  reveals  an  unsuc¬ 
cessful  effort  by  the  prosecutor  to  lead  the  chief  defense 
counsel  into  making  such  an  identification  and  it  makes 

3  Significantly,  the  Government  offers  no  defense  of  the  cross- 
examination  itself  and  its  unfairness  except  to  characterize  it  as  “fair 
and  permissible’’  (Govt.  Br.  65).  Particularly  it  makes  no  effort 
to  justify  the  great  emphasis  which  the  prosecutor  placed  on  Potash 
and  similar  extraneous  matters  (Br.  69-70). 

4  The  Government  also  sees  some  significance  in  the  fact  that  the 
mistrial  motion  based  upon  the  summation  was  not  made  until  the 
following  day.  But  the  record  will  show  that  the  court  adjourned 
at  the  end  of  the  Government’s  summation  (A.  2174),  and  that  the 
motion  for  mistrial  was  made  immediately  upon  the  commencement 
of  the  next  day’s  proceedings  (A.  2175). 
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clear  that  the  issue  was  extraneously  injected  by  the 
prosecutor. 

The  Government  also  argues  (Govt.  Br.  66)  that  the 
disgraceful  appeal  by  the  prosecutor  to  the  alleged  per¬ 
sonal  conflict  between  the  jurors  themselves  and  the  Com¬ 
munist  Party  was  a  legitimate  reply  to  the  defense 
argument  that  the  prosecutor  had,  in  his  treatment  of  the 
issues,  overemphasized  the  character  of  the  Communist 
Party  to  the  extent  where  it  dwrarfed  the  question  of  the 
truth  or  falsity  of  the  appellant’s  affidavit.  This  argument 
is  absurd  on  its  face.  Although  the  remarks  of  the  prose¬ 
cutor  may  have  served  to  emphasize  to  the  jury  the  “evil 
nature  of  the  Communist  Party”  (Govt.  Br.  66),  it  cer¬ 
tainly  was  not  in  any  respect  a  reply,  legitimate  or  other¬ 
wise,  to  any  argument  and  especially  not  to  the  argument 
that  this  was  not  the  important  issue  in  the  case.  Indeed, 
it  served  only  to  aggravate  in  extreme  fashion  what  defense 
counsel  had  already  complained  of  and  what  we  complain 
of  in  our  brief,  that  the  prosecutor  sought  to  divert  the 
jury  from  the  question  of  the  truth  or  falsity  of  appel¬ 
lant’s  affidavit  to  the  question  of  the  character  of  the 
Communist  Party  (Govt.  Br.  VO-71). 

3.  The  Government  also  treats  the  misconduct  of  the 
prosecutor  as  though  they  were  minor  incidents  in  a  very 
long  trial.  But  it  is  clear,  as  we  demonstrate  in  our  brief 
(Br.  67-71),  that  his  misconduct  find  his  efforts  to  arouse 
passion  and  prejudice  were  not  occasional  slips,  but  were 
his  basic  approach  to  the  entire  case  and  permeated  the 
trial  from  beginning  to  end.  The  applicable  law  on  when 
such  misconduct  of  a  prosecutor  constitutes  prejudicial 
error  is  summarized  in  Socony  Vacuum ,  supra ,  cited  by 
the  Government,  and  requires  a  reversal  on  the  facts  in 
this  case  since  all  of  the  factors  which  were  absent  there 
are  present  here.  The  Court  there  said,  with  reference  to 
the  prosecutor’s  conduct  (at  pp.  239-240): 
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‘ ‘In  the  first  place,  it  is  hard  for  us  to  imagine 
that  the  minds  of  the  jurors  would  be  so  influenced 
by  such  incidental  statements  during  this  long  trial 
that  they  would  not  appraise  the  evidence  objec¬ 
tively  and  dispassionately.  In  the  second  place,  this 
was  not  a  weak  case  as  was  Berger  v.  United  States, 
295  U.  S.  78,  79  L.  ed.  1314,  55  S.  Ct.  629,  where 
this  Court  held  that  prejudice  to  the  accused  was 
so  highly  probable  as  a  result  of  the  prosecutor’s 
improper  conduct  ‘that  we  are  not  justified  in  as¬ 
suming  its  nonexistence’  (p.  89).  Cf.  New  York 
C.  R.  Co.  v.  Johnson,  279  U.  S.  310,  73  L.  ed.  706, 
49  S.  Ct.  300.  Of  course,  appeals  to  passion  and 
prejudice  may  so  poison  the  minds  of  jurors  even 
in  a  strong  case  that  an  accused  may  be  deprived  of 
a  fair  trial.  But  each  case  necessarily  turns  on  its 
own  facts.  And  where,  as  here,  the  record  convinces 
us  that  these  statements  were  minor  aberrations  in 
a  prolonged  trial  and  not  cumulative  evidence  of  a 
proceeding  dominated  by  passion  and  prejudice, 
reversal  would  not  promote  the  ends  of  justice.” 

B.  The  FBI’s  Communications  with  the  Jurors: 

The  Government  blandly  states  that  the  testimony  of 
the  three  jurors  who  were  approached  by  FBI  agent 
Smasal  did  not  differ  from  his  testimony  in  any  material 
respect  (Govt.  Br.  69).  We  had  set  out  in  full  what  that 
testimony  was  (Br.  18-23).  It  is  clear  that  the  testimony 
differed  in  several  material  respects,  especially  in  the 
respect  which  the  Government  concedes  to  be  crucial: 
as  to  whether  or  not  the  jurors  believed  that  they  had 
been  approached  with  regard  to  the  case  before  them 
(Govt.  Br.  71).  As  we  pointed  out  “the  only  fair  con¬ 
clusion  from  the  record  is  that  Smasal  did  discuss  the 
present  case  with  the  jurors  or  their  families”  and  as  we 
also  pointed  out  “in  any  event  the  important  thing  is 
that  the  jurors  thought  so”  (Br.  73). 

The  Government  also  refers  to  the  inability  of  appel¬ 
lant’s  counsel  to  question  the  jurors  during  the  hearing  in 
chambers  as  a  “tactical”  decision.  But  appellant’s  coun¬ 
sel  could  not  make  a  decision  in  a  situation  where  he  had 
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no  choice.  Realistically,  appellant’s  counsel  could  not  pos¬ 
sibly  cross-examine  the  jurors.  This  was  not  a  tactical 
decision,  but  one  dictated  by  circumstances.  Appellant’s 
counsel  should  not  have  been  faced  with  that  dilemma. 

Finally,  the  Government  says  that  the  approach  to  the 
jurors  was  the  result  of  a  misunderstanding  and  quite  un¬ 
intentional  (Govt.  Br.  70).  But  the  issue  is  not  whether 
there  has  been  a  criminal  tampering.  Intended  or  not,  the 
jurors  wrere  given  the  impression  that  they  were  involved 
in  something  suspicious  about  this  case.  And  the  court’s 
conduct  of  the  hearing  and  the  direction  to  appellant’s 
counsel  to  make  no  explanatory  statement  to  the  press 
(Br.  77)  contributed  to,  rather  than  alleviated,  the  suspi¬ 
cion  and  fear  which  had  been  generated. 

C.  The  Presence  of  Government  Employees  on  the 

Grand  and  Petit  Juries: 

The  Government’s  argument  here  completely  ignores 
the  following  points  in  our  brief:  (1)  that  appellant  was 
denied  an  opportunity  to  question  the  grand  jurors  with 
regard  to  actual  bias  as  he  should  have  been  permitted  to 
do  under  the  doctrine  of  Morford  v.  United  States ,  339 
U.  S.  258  (Br.  82),  (2)  that  appellant  requested  the  same 
opportunity  for  a  hearing  and  made  the  same  offer  of  proof 
with  respect  to  Government  employees  on  the  petit  jury 
that  he  had  with  respect  to  Government  employees  on  the 
grand  jury  (Br.  79,  84-85). 

With  respect  to  the  latter  point,  the  Government  argues 
that  one  is  not  entitled  to  such  a  hearing  as  to  the  grand 
jury  because  the  grand  jury  presents  only  an  “accusa¬ 
tion”  (Govt.  Br.  80).  But  this  only  serves  to  demonstrate 
that  it  was  error  to  deny  a  hearing  as  to  the  impartiality 
of  Government  employees  on  the  petit  jury. 

Further,  the  Government’s  contention  that  Judge 
Prettyman’s  opinion  in  Emspak  should  be  read  as  holding 
that  under  no  circumstances  is  one  entitled  to  a  hearing 
with  respect  to  the  implied  bias  of  Government  employees 
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on  the  grand  jury  simply  cannot  hold  up  in  the  light  of  the 
actual  opinion.  Obviously,  if  that  was  Judge  Prettyman’s 
view,  he  would  have  said  so.  He  would  not  have  taken 
pains  to  differ  with  Judge  Clark’s  opinion  which  expressly 
said  as  much.5 

;  Finally,  it  should  be  noted  that  the  Richardson  case 
(93  App.  D.  C.  134,  208  F.  2d  41)  relied  upon  by  the  Gov¬ 
ernment  (Govt.  Br.  78-80)  has  no  application  whatsoever 
to  the  present  case.  In  Richardson  there  was  no  request 
for  a  hearing  on  the  implied  bias  of  Government  employees 
as  either  grand  or  petit  jurors,  and  no  offer  of  proof  was 
made.  As  indicated  in  the  Government's  own  brief  (Govt. 
Br.  79),  all  that  the  appellant  did  in  that  case  was  to  file 
a  one-paragraph  affidavit  to  the  effect  that  Government 
employees  were  not  impartial.  This  of  course  was  even 
less  of  a  showing  than  was  made  in  the  Dennis  case  and 
obviously  was  controlled  by  Dennis. 

IV.  The  Instructions 

A.  The  Instruction  on  Membership: 

The  Government’s  answer  (Govt.  Br.  82-84)  reaches 
only  a  part  of  one  of  our  three  objections  to  this  instruc¬ 
tion — that  it  was  erroneous  to  emphasize  the  act  of  joining 
the  Communist  Party  in  a  case  where — unlike  the  Richard¬ 
son  case — past  membership  was  admitted  and  the  issue 
was  whether  appellant  had  resigned.  (See  our  argument 
on  the  failure  to  instruct  as  to  the  formalized  requirements 
of  membership  and  on  the  irrelevance  of  “ sympathy’’  or 
“cooperation”  with  the  Communist  Party  (at  pp.  87-93).) 
The  Government  contends  that  there  was  no  emphasis  on 
the  act  of  joining  because  the  instruction  was  that  mem¬ 
bership  “includes  both  an  act  of  joining  the  Party,  or 

5  The  Government  seems  also  to  argue  that  because  Judge  Fahy’s 
position  in  Emspak  seems  to  have  been  ambiguous,  the  opinion  of 
Judge  Prettyman  was  supported  by  a  majority  of  only  five,  rather 
than  of  six,  judges  of  this  Court  (Govt.  Br.  79). 
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otherwise  being  accepted  by  it .  ...”  But  the  italicized 
phrase  refers  also  to  the  act  of  becoming  a  member — 
which  appellant  admitted.  Since  this  act  has  no  relevance 
to  the  issue  before  the  jury,  the  instruction  could  only,  as 
we  said  in  our  main  brief  (Br.  89),  “mislead  the  jury  into 
believing  either  that  it  had  some  relevance  to  the  bona  fides 
of  appellant’s  resignation  or  that  they  could  convict  appel¬ 
lant  on  a  finding  of  past  membership.”  The  Government 
seems  to  argue  that  the  jury  was  instructed  to  the  con¬ 
trary  (Govt.  Br.  84),  but  the  record  does  not  support  the 
Government’s  contention  that  other  instructions  given  by 
the  court  made  clear  to  the  jury  that  its  function  was  not 
to  determine  whether  appellant  had  ever  joined  or  been 
a  member  of  the  Communist  Party  (A.  2176-2199).  Indeed 
the  court  refused  to  instruct  that  past  membership  was  not 
a  bar  to  the  truthful  signing  of  the  affidavit  (A.  46). 

In  the  alternative,  the  Government  argues  that  appel¬ 
lant  cannot  now  urge  this  point  because  it  was  not  raised 
before  the  jury  had  retired  as  required  by  Rule  30,  Fed. 
Rules  Crim.  Proc.  There  are  two  answers  to  this  conten¬ 
tion. 

(1)  Appellant  did  raise  the  objection  in  the  manner 
required  by  Rule  30.  Appellant’s  requested  instruction 
that  the  admitted  past  membership  was  not  inconsistent 
with  the  truth  of  the  affidavit  and  would  not  support  a 
finding  of  guilt  was  refused  (A.  46-47).  Appellant  ob¬ 
jected  to  the  refusal  and  the  objection  was  noted  (A.  2199- 
2200).  Appellant  also  objected  to  the  court’s  apparently 
inadvertent  failure  to  give  any  instruction  on  the  defini¬ 
tion  of  membership  (A.  2199).  The  court  then  produced 
and  read  the  instruction  it  intended  to  give  (A.  2202). 
Appellant  objected  to  that  instruction,  the  objection  was 
overruled,  and  the  instruction  was  given  to  the  jury 
(A.  2203-2204). 

The  purpose  of  Rule  30,  like  that  of  Rule  51,  Fed.  Rules 
Civ.  Proc.,  from  which  Rule  30  was  derived,  is  “to  inform 
the  trial  judge  of  possible  errors  so  that  he  may  have  an 
opportunity  to  reconsider  his  rulings  and,  if  necessary, 
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correct  them.”  Harlem  Taxicab  Association  v.  Nemesh , 
89  App.  D.  C.  123,  191  F.  2d  459.  Where  the  court  has 
already  considered  and  rejected  appellant’s  version  of  a 
proper  instruction,  and  has  given  a  different  one,  an  objec¬ 
tion  to  the  instruction  given  is  sufficient  to  satisfy  Rule  30 
although  that  objection  is  not  accompanied  by  a  restate¬ 
ment  of  appellant’s  theory  of  the  case.  United  States  v. 
Balodimas,  177  F.  2d  485  (7th  Cir.).  “Nothing  goes  fur¬ 
ther  to  disturb  the  proper  atmosphere  of  a  trial  than 
reiterated  insistence  upon  a  position  which  the  judge  has 
once  considered  and  decided.”  Keen  v.  Overseas  Tank- 
ship  Corp.9 194  F.  2d  515  (2d  Cir.),  cert.  den.  343  U.  S.  966. 
See  also  Harlem  Taxicab  Association  v.  Nemesh ,  supra ; 
Bowers  v.  Roberts,  153  F.  2d  726  (8th  Cir.) ;  Thomas  v. 
Union  Railway  Co.,  216  F.  2d  18  (6th  Cir.);  Williams  v. 
Powers,  135  F.  2d  153  (6th  Cir.);  Green  v.  Reading  Co., 
183  F.  2d  716  (3rd  Cir.) ;  Alcaro  v.  Jean  Jordeau,  138  F.  2d 
767  (3rd  Cir.). 

(2)  Rule  30  is  not  dispositive,  even  if  no  objection  had 
been  raised.  “Plain  errors  or  defects  affecting  substantial 
rights  may  be  noticed  although  they  were  not  brought  to 
the  attention  of  the  court.”  (Rule  52(b),  Fed.  Rules  Crim. 
Proc.  In  Tatum  v.  United  States,  88  App.  D.  C.  386,  190 
F.  2d  612,  this  Court  followed  Rule  52(b)  in  reversing  a 
criminal  conviction  for  failure  to  give  an  instruction  on  the 
defense  of  insanity  although  defendant  did  not  request 
such  an  instruction,  did  not  object  to  its  omission,  and  did 
not  raise  the  point  on  appeal.  Although  Tatum  involved 
a  failure  to  instruct  on  “all  essential  questions  of  law 

involved  in  the  case,”  Oberg  v.  United  States, - App. 

D.  C. - ,  217  F.  2d  860,  “giving  the  wrong  law  in  this 

case  was  certainly  not  less  prejudicial  than  omission  to 
give  the  law  at  all.”  Samuel  v.  United  States ,  169  F.  2d 
787  (9th  Cir.).  See  also  Screws  v.  United  States,  325  U.  S. 
91;  Neufield  v.  United  States,  73  App.  D.  C.  74,  190,  118 
F.  2d  375,  391;  United  States  v.  Raub ,  177  F.  2d  312  (7th 
Cir.) ;  United  States  v.  Balodimas,  177  F.  2d  485  (7th  Cir.) ; 
United  States  v.  Levi,  177  F.  2d  827  (7th  Cir.);  Anderson 
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v.  United  States,  157  F.  2d  429  (9th  Cir.) ;  Jones  v.  United 
States,  175  F.  2d  544  (9th  Cir).  The  tendency  of  the  court’s 
instruction  to  direct  the  jury’s  attention  away  from  the 
issue  of  membership  at  the  time  of  making  the  affidavit 
clearly  affected  appellant’s  substantial  rights  within  the 
meaning  of  Rule  52(b).  “A  conviction  ought  not  to  rest 
on  an  equivocal  direction  to  the  jury  on  a  basic  issue.” 
Bollenbach  v.  United  States,  326  U.  S.  607. 

B.  The  Refusal  to  Instruct  on  Resignation: 

Our  main  brief  contends  (Br.  93-99)  that  the  court 
erred  by  merely  instructing  the  jury  on  the  alternative 
legal  consequences  of  finding  that  appellant’s  letter  of 
resignation  and  accompanying  public  statement  “  consti¬ 
tuted”  or  “did  not  constitute”  a  resignation,  without  giv¬ 
ing  the  jury  any  instruction  as  to  what  does  constitute  a 
resignation.  This  was  error  because  it  failed  to  cover 
appellant’s  theory  as  to  what  constituted  a  resignation, 
there  being  evidence  to  support  that  theory,  and  because 
it  allowed  the  jury  to  act  on  any  one  of  numerous  erroneous 
assumptions  stemming  from  the  Government’s  “can’t 
resign”  theory. 

In  reply,  the  Government  argues  only  that  the  instruc¬ 
tion  given  was  sufficient  because  it  gave  the  jury  “complete 
latitude  ...  to  reject”  the  “can’t  resign”  theory.  So  it  did. 
But  it  also  gave  the  jury  complete  latitude  to  accept  any 
of  the  erroneous  variants  of  the  “can’t  resign”  theory 
specified  in  our  main  brief  (Br.  98).  The  Government  has, 
in  effect,  conceded  what  was  said  in  our  main  brief:  the 
court’s  instruction  did  not  cover  appellant’s  theory,  the 
Government’s  theory,  or  any  other  theory  as  to  what  con¬ 
stitutes  a  resignation. 

C.  The  Instruction  on  Support: 

(1)  We  contend  that  the  instruction  given  was  errone¬ 
ous  in  that  it  allowed  the  jury  to  convict  if  it  found  (a)  that 
appellant  supported  the  Communist  Party  in  any  way  and 
(b)  that  the  Party  advocates  forcible  overthrow — regard- 
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less  of  appellant’s  attitude  toward  that  advocacy  (Br.  100- 
102).  -  The  Government  does  not  quarrel  with  this  inter¬ 
pretation  of  the  instruction,  but  contends  that  as  construed 
the  instruction  is  correct  (Govt.  Br.  87-88).  As  indicated 
in  our  main  brief,  such  an  interpretation  of  the  statute  is 
contrary  to  its  legislative  history  and  to  the  interpretation 
placed  upon  it  in  American  Communications  Association 
v.  Douds,  339  U.  S.  382. 

The  Government  also  argues  that  we  misinterpret  the 
instruction  in  contending  that  it  would  also  permit  convic¬ 
tion  on  a  finding  (a)  that  appellant  supported  a  policy, 
not  as  a  Party  policy,  but  simply  because  he  approved  oi 
the  policy,  and  (2)  that  the  Party  also,  coincidentally,  sup¬ 
ported  that  policy.  The  Government  would  agree  that  such 
an  instruction  would  be  erroneous  (Govt.  Br.  88).  But  our 
interpretation  of  the  instruction  is  erroneous  only  if  we 
ignore  at  this  point — as  the  Government  does — the  further 
instruction  that  “support”  means,  among  other  things, 
“to  take  the  side  of,”  “to  support  a  policy”  and  “to  sup¬ 
port  a  claim  of.” 

(2)  We  contend  that  the  court  erred  in  telling  the  jury 
that  it  could  find  appellant  guilty  by  finding  that  “as  said 
defendant  well  knew,  he  did  .  .  .  support  an  organization, 
namely  the  Communist  Party,  which  said  Party  taught  the 
overthrow  of  the  United  States  Government  by  force.” 
Under  such  an  instruction  the  jury  might  well  have  under¬ 
stood  that  appellant  was  guilty  if  he  knew  he  supported 
the  Communist  Party,  regardless  of  his  knowledge  of  the 
Party’s  advocacy  of  forcible  overthrow. 

The  Government  apparently  concedes,  as  it  must  after 
the  decision  in  American  Communications  Association  v. 
Douds,  supra,  that  a  requirement  of  scienter  as  to  the 
Party’s  advocacy  is  essential  to  the  validity  of  the  statute 
(Govt.  Br.  88).  But  it  finds  our  reading  of  this  instruction 
“hypercritical”  because  on  a  “fair  interpretation”  the 
phrase  “as  said  defendant  well  knew”  modifies  the  entire 
balance  of  the  sentence,  and  not  merely  .  .  .  the  first  half” 
(Govt.  Br.  89).  The  Government’s  interpretation  of  the 
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instruction  is  certainly  a  permissible  one,  but  it  is  no  more 
clearly  required  by  the  language  used  than  is  our  inter¬ 
pretation.  The  jury  may  have  acted  on  either  intepreta- 
tion. 

The  Government  also  invokes  Criminal  Rule  30  again. 
But  appellant  requested  instructions  that  the  “support” 
required  to  convict  was  support  of  the  Party  in  its  alleged 
unlawful  objective  to  overthrow  the  Government  (A.  49), 
and  that  it  must  be  knowing  support,  citing  the  Douds 
decision  (A.  51-52).  When  these  requests  were  refused  in 
favor  of  the  instructions  given,  appellant  objected  to  the 
definition  of  support  contained  in  those  instructions  both 
because  it  was  too  vague  and  specifically  because  it  was 
“in  conflict  with  the  definition  given  ...  in  the  Douds  case, 
going  far  beyond  the  restrictions  given  in  the  Douds  case” 
(A.  2200-2201).  The  point  should  have  been  crystal  clear 
by  this  time.  Appellant  made  precisely  the  same  argument 
on  his  motion  to  dismiss  the  indictment  (A.  5)  and,  as  the 
Government  concedes  (Govt.  Br.  100)  the  trial  court  pat¬ 
terned  its  instructions  on  the  language  in  the  indictment  to 
which  appellant  objected. 

Clearly,  this  was  all  that  Rule  30  requires.  And  even 
if  no  objection  had  been  taken,  there  can  be  no  more  appro¬ 
priate  instance  for  the  invocation  of  the  “plain  error” 
doctrine  of  Rule  52(b)  than  an  instruction  which  is  equivo¬ 
cal  on  the  borderline  between  constitutionality  and  uncon¬ 
stitutionality. 

(3)  We  contend  that  Douds ,  in  order  to  avoid  consti¬ 
tutional  limitations  under  the  First  Amendment,  inter¬ 
preted  the  statutory  clause  “that  he  does  not  believe  in, 
and  is  not  a  member  of  or  supports  any  organization  that 
believes  in  or  teaches  the  overthrow  of  the  United  States 
Government  by  force"  to  apply  only  “to  persons  and 
organizations  who  believe  in  violent  overthrow  ...  as  an 
objective,  not  merely  a  prophecy”  (emphasis  added).  Since 
there  was  evidence  to  support  a  finding  that  the  Communist 
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Party  teaches  forcible  overthrow  as  a  mere  theory  or 
prophecy,  it  was  error  to  refuse  to  instruct  that  such  teach¬ 
ing  was  not  covered  by  the  statute. 

The  Government  replies,  as  we  conceded  (Br.  104),  that 
Douds  was  concerned  at  this  point  only  with  the  restric¬ 
tions  which  the  statute  places  on  belief s.  From  this  it 
argues  in  effect  that  Douds  has  nothing  to  do  with  the 
interpretation  of  the  identical  statutory  phrase  in  a  case 
involving  support.  If  the  Government  is  correct,  Douds 
rewrote  the  statutory  clause  to  read  “that  he  does  not 
believe  in  the  overthrow  of  the  United  States  Government 
by  force  as  an  objective  as  distinguished  from  a  prophecy 
and  is  not  a  member  of  or  supports  any  organization  that 
believes  in  the  overthrow  of  the  United  States  Government 
by  force  as  an  objective  as  distinguished  from  a  prophecy 
or  that  teaches  the  overthrow  of  the  United  States  Govern¬ 
ment  by  force  either  as  an  objective  or  as  a  prophecy.,f 
As  indicated  in  our  main  brief  (Br.  104),  there  is  nothing 
in  Douds  to  indicate  such  a  rewriting.  Indeed,  a  statute 
so  written  would  still  be  invalid  under  the  First  Amend¬ 
ment  as  an  abridgment  of  free  speech. 

The  Government  also  argues  that  there  was  no  error 
in  any  event  since  on  its  interpretation  and  evaluation  of 
the  evidence  it  was  “overwhelming”  in  demonstrating  that 
the  Party  advocates  forcible  overthrow  as  a  practical  ob¬ 
jective  (Govt.  Br.  91).  But  this  was  a  question  to  be 
resolved  by  the  jury,  not  by  the  court’s  instructions. 

(4)  We  contend  that  the  court  erred  in  giving  the  jury 
a  catch-all  dictionary  definition  of  “support”  as  meaning, 
among  other  things,  “to  uphold  by  aid  or  countenance,” 
“to  take  the  side  or  promote  the  cause  of,”  or  to  “defend 
as  valid  ...  a  policy  ...  or  claim  of.” 

The  Government  finds  “novel”  our  argument  “that 
the  meaning  of  a  word  may  be  rendered  more  obscure  by 
consulting  its  dictionary  definition.”  But  the  novelty  of 
the  argument  depends  upon  the  definition  consulted.  The 
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definition  here  employed  was  actually  a  series  of  broad 
definitions  aimed,  apparently,  at  encompassing  all  conceiv¬ 
able  nuances  of  the  term  as  it  has  been  used  in  all  con¬ 
ceivable  contexts.  Such  a  dictionary  definition,  like  the 
dictionary  definition  of  “sympathizer,”  does  not  give  the 
term  any  “concrete  specification  of  . . .  content,”  but  merely 
demonstrates  that,  to  lexicographers,  “the  term  has  no 

certain  meaning.”  United  States  v.  Lattimore, - App. 

D.  C. - ,  215  F.  2d  847. 

Insofar  as  the  Government’s  argument  on  this  point 
relies  upon  Criminal  Rule  30,  it  is  answered  by  what  we 
have  said  at  pp.  15-17,  supra . 

(5)  Our  objection  to  the  refusal  to  instruct  that  the 
“support”  required  must  be  support  of  the  Communist 
Party  as  such  (Br.  106)  is  not  answered  by  saying  that  the 
instructions  made  clear  that  the  Communist  Party  was  the 
organization  appellant  was  charged  with  having  supported 
— at  least  where  “support”  is  defined  to  mean,  inter  alia , 
“to  take  the  side  of,”  “to  support  a  policy”  and  “to 
support  a  claim  of.”  Indeed  the  Government  seems  to 
argue  that  “support”  of  the  Communist  Party  is  proved 
by  showing  support  of  an  organization  alleged  to  be  spon¬ 
sored  by  the  Communist  Party  (Govt.  Br.  47). 

D.  The  Refusal  To  Apply  the  Perjury  Rule: 

The  Government’s  argument  against  applying  the  “two- 
witness”  rule  in  prosecutions  under  the  false  swearing 
statute,  18  U.  S.  C.  §  1001,  is  not  based  upon  an  interpreta¬ 
tion  of  that  statute,  but  upon  §9(h)  of  the  Taft-Hartley 
Act,  which  requires  the  affidavit  filed  in  this  case  and 
which  makes  the  false  swearing  statute  applicable  to  such 
affidavits.  Since  the  false  swearing  statute,  rather  than  the 
perjury  statute,  is  made  applicable  to  such  affidavits,  it  is 
argued  that  Congress  did  not  intend  the  “two-witness” 
rule  to  apply  in  prosecutions  under  the  false  swearing 
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statute.  This  argument  is  based  on  a  number  of  false 
assumptions : 

(1)  Whatever  may  have  been  the  intent  in  1947  when, 
the  Taft-Hartley  Act  was  enacted,  it  can  have  no  bearing 
on  the  rules  applicable  in  prosecutions  under  the  false 
swearing  statute,  which  was  originally  enacted  in  1934 
(48  Stat.  996). 

(2)  There  is  nothing  to  indicate  that  the  choice  between 
the  perjury  statute  and  the  false  swearing  statute  was 
motivated  by  any  consideration  of  the  “two-witness”  rule. 
It  may  have  been  motivated  by  the  belief,  now  endorsed  by 
the  Government  (Govt.  Br.  95),  that  a  Taft-Hartley  affi¬ 
davit  which  is  notarized — as  was  appellant’s — by  a  state 
official  is  not  technically  covered  by  the  federal  perjury 
statute,  which  applies  to  statements  made  under  oath  “in 
any  case  in  which  a  law  of  the  United  States  authorizes  an 
oath  to  be  administered.”  18  U.  S.  C.  §  1621. 

(3)  In  any  event,  the  false  swearing  statute  has  not 
been  interpreted  to  dispense  with  the  “two- witness”  rule. 
As  we  demonstrated  in  our  main  brief  (Br.  110),  the 
Todoroic  case,  upon  which  the  Government  relies,  did  not 
rule  on  this  point.  There  was  no  reason  to  suppose,  there¬ 
fore,  that  the  application  of  the  “two- witness”  rule  could 
be  avoided  by  making  the  false  swearing  statute  rather 
than  the  perjury  statute  applicable. 

The  Government  also  argues  that  the  crime  is  not  com¬ 
plete  until  the  affidavit  is  filed,  and  that  mere  execution  of 
a  false  affidavit  does  not  constitute  an  offense.  But  both 
the  false  swearing  and  the  filing  are  essential  ingredients 
of  the  offense,  just  as  false  swearing  and  inducement  are 
both  essential  ingredients  of  the  crime  of  subornation  of 
perjury.  For  the  same  reason  that  the  “two-witness” 
rule  applies  to  prosecutions  for  subornation,  it  should 
apply  here. 
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In  addition,  for  the  reasons  indicated  in  the  discussion 
of  the  instruction  on  informers,  infra ,  this  was  peculiarly 
a  case  in  which  the  perjury  rule  should  have  been  applied. 

E.  The  Instruction  on  Informers: 

The  Government  concedes  that  this  court’s  decision  in 
the  Fletcher  case  “is  authority  for  the  proposition  that, 
where  the  sole  evidence  against  a  defendant  is  the  uncor¬ 
roborated  testimony  of  a  paid  informer,  the  jury  should 
be  instructed  to  scrutinize  it  with  care  in  light  of  the  pos¬ 
sible  interest  of  the  informer  in  aiding  in  the  procuring 
of  a  conviction”  (Govt.  Br.  96-97).  But  the  Government 
finds  that  rule  inapplicable  here  for  two  reasons : 

(1)  In  Fletcher  there  was  but  one  paid  informer — here 
there  were  seven.  But  if  the  veracity  of  each  informer  is 
so  suspect  that  his  testimony,  taken  alone,  should  be  scru¬ 
tinized  with  great  care,  the  need  for  caution  is  not  removed 
because  six  others  similarly  suspect  agree  with  him — 
particularly  where  the  testimony  of  all  seven  was  largely 
opinion  testimony  not  susceptible  to  any  independent  check. 

(2)  Here,  unlike  Fletcher,  there  were  “numerous  docu¬ 
mentary  exhibits.”  Presumably  this  is  supposed  to  make 
this  case  like  Cratty  v.  United  States,  82  App.  D.  C.  236, 
163  F.  2d  844,  and  Richardson  v.  United  States,  93  App. 
D.  C.  134,  208  F.  2d  41,  cert.  den.  347  U.  S.  1018,  where  the 
informer’s  testimony  was  corroborated  by  independent  evi¬ 
dence.  But  in  this  case  most  of  the  documentary  evidence 
related  only  to  the  teachings  of  the  Communist  Party  and 
not  to  appellant’s  membership  in  or  support  of  the  Party. 
Such  documentary  evidence  as  the  Government  relies  on 
to  show  membership  or  support  does  not,  on  its  face,  cor¬ 
roborate  the  informers’  testimony.  The  corroboration 
came  only  from  the  opinion  testimony  of  these  same  inform¬ 
ers  that  the  documentary  language  had  a  meaning  different 
from  its  common  English  meaning. 
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The  Government  contends,  in  the  alternative,  that  the 
requirement  of  a  cautionary  instruction  was  satisfied  by 
an  instruction  which  told  the  jury  no  more  than  that  it 
might  consider  the  fact  that  some  witnesses  for  the  Govern¬ 
ment  were  paid  in  passing  on  their  credibility  (Govt.  Br. 
97).  But  this  instruction  (A.  2181)  contains  no  word  of 
caution  and  no  suggestion  that  the  testimony  should  be 
subjected  to  special  scrutiny.  Clearly  this  does  not  satisfy 
the  requirement  of  Fletcher ,  where  it  was  said: 

“ Granting  that  the  credibility  of  a  paid  informer  is 
for  the  jury  to  decide ,  it  nevertheless  follows  that 
where  the  entire  case  depends  upon  his  testimony, 
the  jury  should  be  instructed  to  scrutinize  it  closely 
for  the  purpose  of  determining  whether  it  is  colored 
in  such  a  way  as  to  place  guilt  upon  a  defendant  in 
furtherance  of  the  witness’s  own  interest.”  158 
F.  2d  322  (emphasis  added). 

The  recent  disclosures  as  to  the  veracity  of  paid  informers 
Matusow,  Natvig  and  Watson  c  provide  abundant  evidence  • 
of  the  wisdom  of  that  requirement  even  where  the  inform¬ 
ers  corroborate  each  other. 

V.  The  Indictment 

i  The  Government  suggests  the  absence  of  prejudice  from 
the  failure  to  allege  materiality.  But  the  harmless  error 
doctrine  will  not  save  an  indictment  which  fails  to  allege 
an  essential  element  of  the  crime.  Markham  v.  United 


6  See  New  York  Times,  Feb.  1,  1955.  p.  16;  Feb.  4,  p.  8;  Feb. 
11.  p.  8;  Feb.  12,  p.  8;  Feb.  15,  p.  14:  Feb.  16.  p.  15;  Feb.  17,  pp. 
12-13;  Feb.  18,  p.  13;  Feb.  22,  p.  8;  Feb.  23.  p.  12;  Feb.  24,  p.  11 ; 
Feb.  26,  p.  5 ;  March  3,  p.  10;  March  4.  p.  15 ;  March  5.  p.  6;  March 
8,  p.  12;  March  17,  p.  1. 
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States,  160  U.  S.  319;  United  States  v.  Carll,  105  U.  S.  611; 
Harris  v.  United  States,  104  F.  2d  41  (8th  Cir.). 

Respectfully  submitted, 

Harold  I.  Cammer, 

9  East  40th  Street, 

New  York  16,  New  York, 

Joseph  Forer, 

David  Rein, 

711  Fourteenth  Street,  N.  W., 
Washington,  D.  C., 

Attorneys  for  Appellant. 


Vern  Countryman, 

New  Haven,  Connecticut, 

of  Counsel. 
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UNITED  STATES  OF  AMERICA,  AppelleeC^** 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Columbia 


PETITION  FOR  REHEARING 


Appellant  petitions  for  a  rehearing  on  the  following 
grounds. 

I. 

On  March  5,  1956,  following  the  argument  in  this  case, 
the  Supreme  Court  issued  its  decision  in  the  case  of 
Remmer  v.  United  States ,  No.  156,  Oct.  Term,  1956.  We 
submit  that  Remmer  is  decisive  of  the  proposition  that  a 
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new  trial  is  required  in  this  case  because  of  the  F.B.L’s 
communications  with  jurors  while  the  trial  was  in  progress. 
We  believe  that  the  Court  can  not  have  considered  the  latest 
Remmer  decision  with  respect  to  this  case.  If  it  did,  never¬ 
theless  the  case  should  be  reheard  so  that  the  application 
of  Remmer  to  this  case  can  be  argued. 

The  Supreme  Court  originally  returned  the  Remmer 
conviction  to  the  District  Court  with  directions  “to  hold 
a  hearing  to  determine  whether  the  incident  complained 
of  was  harmful  to  the  petitioner,  and  if  after  hearing  it 
is  found  to  have  been  harmful,  to  grant  a  new  trial.,, 
Remmer  v.  United  States ,  347  U.S.  227,  230.  The  “incident 
complained  of”  was  an  alleged  communication  with  a 
juror. 

The  following  facts  emerged  from  the  District  Court’s 
hearing  on  the  remand,  as  appears  from  United  States  v. 
Remmer ,  122  F.  Supp.  673. 

1.  Satterly,  a  social  acquaintance  of  the  jury  foreman, 
Smith,  while  visiting  at  the  latter’s  home,  “made  substan¬ 
tially  the  following  comment :  I  know  Bones  Remmer  very 
well.  He  sold  Cal  Neva  for  $850,000  and  really  got  about 
$300,000  under  the  table  which  he  daren’t  touch.  Why 
don’t  you  make  a  deal  with  him?”  (122  F.  Supp.  at  674.) 
The  foreman  cut  the  conversation  off.  He  regarded  the 
comment  as  jocular,  but  later  reported  it  to  the  trial  judge, 
in  accordance  with  the  trial  judge’s  admonitions  to  the 
jury. 

2.  An  FBI  agent  then  interviewed  the  foreman,  “advis¬ 
ing  him  at  the  time  that  he,  Smith,  was  not  being  investi¬ 
gated,  but  that  the  FBI  was  making  an  investigation  to 
determine  whether  or  not  there  had  been  a  violation  of  law 
by  Satterly.”  (Id.  at  674.)  The  U.  S.  Attorney’s  office 
then  determined  that  there  was  not  sufficient  evidence  to 
prosecute  Satterly.  Satterly  denied  he  had  made  the  com¬ 
ment  to  the  foreman. 
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3.  “None  of  the  foregoing  matters,  were,  at  any  time, 
communicated  to  any  member  of  the  jury  or  to  the  two 
alternates,  and  none  of  the  jurors  or  alternates  learned 
of  the  foregoing  events  until  after  their  verdict  was 
rendered. ”  ( Id .  at  674.) 

4.  The  jury  foreman  testified  that  the  events  “in  no  way 
affected  his  state  of  mind  or  his  vote  in  arriving  at  the 
verdict.’ ’  (Id.  at  675.) 

5.  “It  is  not  true  that  the  FBI  agent  was  sent  to  in¬ 
vestigate  the  foreman  of  the  jury  as  to  his  conduct,  as  was 
conjectured  in  the  opinion  of  the  Supreme  Court  .  . 
(Id.  at  675.) 

6.  The  District  Court  concluded  (at  675): 

“I  am  completely  satisfied  that  the  incident  referred 
to  had  no  effect  whatever  upon  the  judgment,  or  the 
integrity  or  state  of  mind  of  the  foreman  of  the  jury. 
After  thorough  examination,  the  foreman  appeared  to 
me  to  be  a  forthright  and  honest  man  who  took  his 
duties  as  a  juror  with  the  utmost  seriousness  and  with 
a  full  understanding  of  his  responsibility.  His  testi¬ 
mony,  plus  that  of  the  FBI  agent  Collister,  the  Judge 
of  the  Court  and  Assistant  U.  S.  Attorney  Thompson, 
is  conclusive  that  the  incident  referred  to  was  not  in 
any  way  concerned  with  any  investigation  of  the  jury 
as  to  the  conduct  of  any  member  of  the  jury  either 
relating  to  the  trial  of  the  case  or  otherwise. 

“Consequently,  the  court  finds  that  ‘the  incident 
complained  of’  was  entirely  harmless  so  far  as  the 
petitioner  was  concerned  and  did  not  have  the  slightest 
bearing  upon  the  integrity  of  the  verdict  nor  the  state 
of  mind  of  the  foreman  of  the  jury,  or  any  of  the 
members  of  the  jury.  Thus  any  presumption  of  prej¬ 
udice  is  conclusively  dispelled.” 

The  District  Court  therefore  denied  a  new  trial,  and 
the  Ninth  Circuit  affirmed  (222  F.  2d  720). 
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The  Supreme  Court,  however,  unanimously  reversed  and 
ordered  a  new  trial.  It  concluded  that  the  evidence  “re¬ 
veals  such  a  state  of  facts  that  Mr.  Smith  or  no  one  else 
could  say  that  he  was  not  affected  in  his  freedom  of  action 
as  a  juror.”  It  pointed  out  that  the  jury  foreman  “had 
been  subjected  to  extraneous  influences  to  which  no  juror 
should  be  subjected,  for  it  is  the  law’s  objective  to  guard 
jealously  the  sanctity  of  the  jury’s  right  to  operate  as 
freely  as  possible  from  outside  unauthorized  intrusions 
purposefully  made.” 

The  Remmer  decision  thus  fully  confirms  our  legal  con¬ 
tentions  that  the  issue  is  not  whether  a  juror  was  actually 
influenced,  but  whether  he  might  have  been;  that  there 
is  a  heavy  presumption  of  prejudice;  that  a  contacted 
juror’s  protestations  that  he  was  not  affected  are  of  no 
consequence;  and  that  a  trial  court’s  findings  of  no  prej¬ 
udice  are  not  weighty. 

On  the  facts,  it  is  clear  that  the  situation  in  the  present 
ca^e  is  much  more  aggravated  than  the  one  in  Remmer. 
Here,  unlike  Remmer ,  several  jurors  or  their  families  were 
spoken  to  by  the  F.B.I.  agent,  and  all  of  the  jurors  must 
have  received  an  impression  that  there  had  been  some  jury 
tampering  as  a  result  of  the  trial  court’s  interrogation 
of  them  during  the  trial.  Here  the  critical  contact  was  not 
casually  by  a  social  acquaintance,  but  purposefully  by  an 
F.B.I.  agent,  who  spoke  not  only  to  a  juror,  but  to  jurors’ 
wives  and  children.  Here  the  jurors  got  the  impression 
that  the  investigation  was  of  them,  of  jury  tampering  by 
the  appellant,  or  both,  whereas  in  Remmer ,  the  jury  fore¬ 
man  knew  that  the  investigation  was  of  his  acquaintance. 
Here  the  F.B.I.  agent’s  statements  were  not  jocular,  and 
nobody  assumed  that  they  wrere.  Here  one  contacted  juror 
admitted  that  he  was  intimidated.  He  was  removed,  but 
his  admission  proved  that  a  juror  could  have  been  intim¬ 
idated.  Here  two  other  contacted  jurors  nervously  dis¬ 
cussed  the  situation  with  others,  including  other  members 
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of  the  jury  and  the  court-room  clerk.  Here  five  members 
of  the  convicting  jury  were  government  employees,  and 
a  sixth  was  the  wife  of  a  government  employee.  Here 
the  context  dealt  with  the  inflammatory  and  thought- 
paralyzing  subject  of  Communism,  which  the  prosecutor 
was  exploiting  to  the  full  in  the  court-room. 

II. 

This  case  was  originally  argued  before  a  three-judge 
panel  of  the  Court.  The  Court  on  its  own  motion  ordered 
argument  before  the  Court  in  banc.  Obviously,  the  Court 
felt  that  the  issues  were  so  important  as  to  warant  a  de¬ 
cision  of  the  full  court.  But  the  result  of  the  order  set¬ 
ting  the  case  for  the  in  banc  Court  is  that  the  important 
issues  are  not  decided  at  all.  And  a  conviction  carrying 
a  substantial  sentence  of  imprisonment  is  affirmed  by  an 
equally  divided  Court  even  though  serious  issues  exist,  in¬ 
cluding  issues  as  to  the  sufficiency  of  the  evidence  and  the 
fairness  of  the  trial. 

Under  these  circumstances,  we  respectfully  request  the 
Court  to  adopt  one  of  two  courses:  (1)  return  the  case  to 
the  three- judge  panel  which  originally  heard  the  case,  so 
that  the  questions  will  be  decided;  or  (2)  rehear  the  case 
before  the  Court  in  banc,  first  informing  counsel  as  to  the 
issues  on  which  the  Court  is  divided  and  the  nature  of 
the  disagreements,  so  that  counsel  can  be  more  helpful  to 
the  Court  in  reaching  its  decision. 

We  also  respectfully  request  that  if  this  petition  is 
denied,  the  denial  not  be  issued  until  the  judges  have  filed 
their  opinions  in  accordance  with  the  reservation  made  in 
the  Court’s  order.  The  interests  of  justice  require  that  the 
issues  in  this  case  be  determined.  Obviously,  the  opinions 
will  be  assistance  to  the  Supreme  Court  in  determining 
whether  certiorari  should  be  granted  and  will  enable  counsel 
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adequately  to  present  to  the  Supreme  Court  the  nature  and 
significance  of  the  issues  involved. 

Respectfully  submitted, 

Harold  I.  Cammeb 
Joseph  Forer 
David  Rein 

Attorneys  for  Appellant 

Certificate 

I  certify  that  the  foregoing  petition  for  rehearing  is 
presented  in  good  faith  and  not  for  delay. 

Joseph  Forer 


®ntteb  states;  Court  of  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

- United  States  Court  of  Appeals 

Fcr  f/rt? 

No.  12352  District  0f  Colombia  Circuit 

Ben  Gold,  APPEiMxn  £pp  11  1956 
v.  * 

United  States  of  America, 

OPPOSITION  TO  PETITION  FOR  REHEARING 

Appellee  opposes  rehearing  for  the  reason  there  is  nothing 
new  or  pertinent  to  the  case  to  be  heard. 

Appellant  refers  to  the  subject  of  communications  with 
certain  jurors  by  an  agent  of  the  F.  B.  I.  In  his  main  brief 
appellant’s  counsel  devoted  some  eight  pages  to  that  subject 
(Br.  pp.  71-79) ;  we  answered  on  some  four  pages  (Br.  pp.  68- 
72) ;  and,  they  returned  to  that  subject  in  appellant’s  reply 
brief  (Br.  pp.  12-13).  Of  course,  appellant’s  motion  for  re¬ 
hearing  makes  specific  reference  to  Remmer  v.  United  States, 

24  L.  W.  4123,  76  Sup.  Ct.  425  (decided  March  5,  1956).  This 
wras  the  third  time  the  Supreme  Court  had  written  upon  the 
subject  of  communications  with  jurors  within  the  framework 
of  the  Remmer  case.  See  347  U.  S.  227 ;  and,  348  U.  S.  904. 

On  this  third  occasion,  the  Supreme  Court  disposed  of  the 
Remmer  case  by  applying  previously  announced  law’  to  the 
testimony  which  had  been  received  thereafter  in  the  District 
Court.  The  law  of  the  Remmer  case,  and  the  latest  legal  doc¬ 
trine  on  the  subject  of  communications  with  jurors  was  an¬ 
nounced  in  the  first  Remmer  opinion,  Remmer  v.  United 
States,  347  U.  S.  227  (1954).  Even  the  second  opinion  in  the 
Remmer  case,  348  U.  S.  904  (1955),  added  nothing  to  the  legal 
principles  announced  in  the  first  Remmer  opinion,  supra.  The 
first  Remmer  opinion  was  considered  by  the  trial  court  in  the 
instant  case  at  the  time  it  held  an  all-day  hearing  on  the  events 
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in  question  and  was  used  by  the  trial  court  as  a  guide  in  making 
the  rulings  reviewed  by  this  Court.  (A.  1621).  Both  parties 
made  liberal  references  to  the  law’  of  the  Remmer  case  in  the 
briefs  and  argument  in  this  Court.  Even  the  third  Remmer 
opinion  w’as  published  by  the  Supreme  Court  four  days  prior 
to  the  decision  of  this  Court  affirming  the  instant  case.  The 
Remmer  case  is  not  new’  to  the  instant  case. 

The  latest  Remmer  opinion  is  not  pertinent  to  the  instant 
case.  As  wc  have  said  heretofore,  the  latest  Supreme  Court 
opinion  w*as  merely  an  application  to  the  Remmer  facts  of 
legal  principles  announced  tw’o  years  earlier.  Previously,  the 
Supreme  Court  had  written,  347  U.  S.  229: 

The  presumption  is  not  conclusive,  but  the  burden  rests 
heavily  upon  the  Government  to  establish,  after  notice  7i> 
and  hearing  the  defendant,  that  such  contact  with 
the  juror  was  harmless  to  the  defendant  *  *  * 

There  had  been  no  notice,  hearing,  nor  any  participation  by 
Remmer’s  counsel.  Completely  the  converse  is  true  in  the 
instant  case.  Appellant’s  counsel  w’as  an  active  participant 
from  the  very  beginning  of  a  hearing  the  completeness  of 
which  he  has  never  contested.  Appellant’s  objections  have 
been  that  the  trial  court  made  the  wTong  decision  upon  the 
evidence  heard.  In  the  latest  Remmer  opinion  the  Supreme 
Court  said  “*  *  *  We  hold  that  on  a  ooi^lfucfiofibf  all  the  evi- 
dence  uninfluenced  by  the  Sistrict  &urt’s  narrow  construction 
of  the  incident  complained  of,  the  petitioner  is  entitled  to  a 
new  trial.1  ”  In  short,  the  Supreme  Court  disagreed  with  the 
construction  placed  upon  the  evidence  by  the  judge  who  con¬ 
ducted  the  hearing.  In  the  instant  case,  the  issue  of  the 
adequacy  of  the  evidence  to  support  the  decision  of  the  trial 
court  has  been  before  this  Court  from  the  outset  of  the  appeal. 
This  Court  has,  therefore,  implicitly  held  that  the  facts  here 
are  sufficient  to  overcome  the  presumption  and  burden  on  the 
Government;  which,  of  course,  accords  with  the  ruling  of  the 
trial  court. 

1  In  setting  forth  the  facts  of  Kemmer  for  comparison  with  the  facts  of 
the  instant  case,  appellant  uses  the  memorandum  and  quotation  of  the 
District  Court  as  its  source.  The  Supreme  Court’s  language  suggests  that 
this  source  is  a  poor  one. 
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The  Remmer  case  clearly  involved  a  contact  upon  a  juror 
concerning  a  matter  then  pending  before  the  jury.  Satterly, 
the  person  making  the  contact,  and  the  defendant,  Remmer, 
had  both  been  engaged  in  the  operations  of  gambling  houses 
in  Nevada.  The  juror  and  Satterly  met  socially  with  their 
wives  in  a  hunting  lodge.  While  the  two  men  were  alone  to¬ 
gether  Satterly  said  to  Smith,  the  juror:  “I  know  Bones  Rem¬ 
mer  very  well.  He  sold  Cal-Neva  for  $850,000  and  really  got 
about  $300,000  under  the  table  wdiich  he  daren't  touch.  Why 
don't  you  make  a  deal  with  him?”  The  juror  made  a  later 
reference  to  this  matter  to  a  fellow  juror  in  terms  of  “terrific 
pressure.”  24  L.  W.  4125.  The  F.  B.  I.  subsequently  con¬ 
tacted  the  juror,  Smith,  about  the  Satterly  episode.  The 
instant  case  involves  only  contacts  by  the  F.  B.  I.,  and  those 
contacts  were  about  a  newspaper  advertisement  as  bearing 
upon  the  grand  jury  indictment  and  pending  trial  of  one  Bry¬ 
son.  The  trial  court  in  the  instant  case  specifically  distin¬ 
guished  the  Remmer  case  on  the  ground  that  no  matter  then 
pending  before  the  jury  was  involved  (A  1622).  In  affirming, 
this  Court  implicitedly  agreed  with  the  trial  court's  ruling. 

In  its  latest  opinion  the  Supreme  Court  wrote  of  Smith,  the 
contacted  juror  (24  L.  W.  4125) : 

From  Smith's  testimony  it  is  quite  evident  that  he  was 
a  disturbed  and  troubled  man  from  the  date  of  the 
Satterly  contact  until  after  the  trial .  Proper  concern 
for  protecting  and  preserving  the  integrity  of  our  jury 
system  dictates  against  our  speculating  that  the  F.  B.  I. 
agent's  interview  with  Smith,  whatever  the  Govern¬ 
ment  may  have  understood  its  purpose  to  be,  dispersed 
the  cloud  created  by  Satterly's  communication.  As  he 
sat  on  the  jury  for  the  remainder  of  the  long  trial  and 
as  he  cast  his  ballot ,  Smith  was  never  aware  of  the  Gov¬ 
ernment's  interpretation  of  the  events  to  which  he, 
however  unwillingly,  had  become  a  party.  [Emphasis 
supplied.] 

Every  single  juror  in  the  trial  of  the  instant  case  was  given 
a  full  opportunity,  and  urged,  to  announce  whether  they  were 
disturbed  in  any  way.  In  the  instant  motion  appellant  has 
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ignored  the  fact  that  two  jurors  were  excused  as  the  result,  and 
were  replaced  with  alternate  jurors  who  were  undisturbed. 
But  the  salient  point  is  that  this  whole  matter  was  thoroughly 
gone  into  during  the  trial,  only  a  short  time  after  the  contacts 
by  the  F.  B.  I.,  and  long  before  the  jurors  remaining  on  the 
panel  cast  their  ballot  in  this  case.  Explanation  and  clarifi¬ 
cation  of  the  matter  did  not  come  after  the  balloting,  as  with 
Remmer.  In  the  instant  case  each  voting  juror  knew  there 
had  never  been  even  an  attempt  to  influence  him;  and  further, 
knew  long  before  he  cast  his  ballot  that  the  matter  was  a  closed 
affair  for  all  the  jurors. 

The  Remmer  case  has  been  briefed  and  argued  to  this  Court. 
The  latest  opinion  in  the  Remmer  case  deals  only  with  facts  not 
pertinent  to  this  appeal.  There  is  no  basis  for  an  additional 
rehearing  and  prolongation  of  an  appeal  noted  almost  two 
years  ago,  April  30,  1954. 

We  note  that  appellant  has  suggested  two  alternative  courses 
to  rehearing  this  case.  Both  the  suggested  courses  were  out¬ 
dated  by  the  decision  already  made  and  executed  by  this  Court 
to  hear  the  appeal  in  banc.  Their  third  suggestion,  to  delay 
decision  on  this  petition,  would  entail  unwarranted  delay  and 
is  not  justified  by  the  facts  and  circumstances  of  record. 

Respectfully  submitted. 

(S)  Leo  A.  Rover, 

United  States  Attorney . 

(S)  Lew’is  Carroll, 

Assistant  United  States  Attorney . 

(S)  Joseph  A.  Lowther, 
Assistant  United  States  Attorney. 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  Opposition  to 
Petition  for  Rehearing  has  been  mailed  to  attorney  for  appel¬ 
lant,  David  Rein,  Esq.,  711  Fourteenth  Street,  N.  W.,  Wash¬ 
ington,  D.  C.,  this  9th  day  of  April,  1956. 

(S)  Lewis  Carroll, 
Assistant  United  States  Attorney. 
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STATUTES  INVOLVED 


29  U.S.C. §159(h)  provides: 

No  investigation  shall  be  made  by  the  Board  of 
any  question  affecting  commerce  concerning  the  represen¬ 
tation  of  employees,  raised  by  a  labor  organization 
under  subsection  (c)  of  this  section,  and  no  complaint 
shall  be  issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (b)  of  section  160  of 
this  title,  unless  there  is  on  file  with  the  Board  an 
affidavit  executed  contemporaneously  or  within  the  pre¬ 
ceding  twelve-month  period  by  each  officer  of  such  labor 
organization  and  the  officers  of  any  national  or  inter¬ 
national  labor  organization  of  which  it  is  an  affiliate 
or  constituent  unit  that  he  is  not  a  member  of  the 
Communist  Party  or  affiliated  with  such  party,  and  that 
he  does  not  believe  in,  and  is  not  a  member  of  or  sup¬ 
ports  any  organization  that  believes  in  or  teaches,  the 
overthrow  of  the  United  States  Government  by  force  or 
by  any  illegal  or  unconstitutional  methods.  The  pro¬ 
visions  of  section  35A  of  the  Criminal  Code  shall  be 
applicable  in  respect  to  such  affidavits. 


IS  U.S.C.  §  1001,  formerly  sec.  35(a)  of  it he  Criminal 
Code,  provides:  j 

Whoever,  in  any  matter  within  the  jurisdiction  of 
any  department  or  agency  of  the  United  States  knowingly 
and  willfully  falsifies,  conceals  or  covers  up  by  any 
trick,  scheme,  or  device  a  material  fact,;  or  makes  any 
false,  fictitious  or  fraudulent  statements  or  representa¬ 
tions,  or  makes  or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  five  years, 
or  both. 

| 

18  U.S.C.  §  1621  provides:  j 

Whoever,  having  taken  an  oath  before  a  competent 
tribunal,  officer,  or  person,  in  any  case  in  which  a 
law  of  the  United  States  authorizes  an  oath  to  be  admin¬ 
istered,  that  he  will  testify,  declare,  depose,  or  cer¬ 
tify  truly,  or  that  any  written  testimony,  declaration, 
deposition,  or  certificate  by  him  subscribed,  is  true, 
willfully  and  contrary  to  such  oath  states  or  subscribes 
any  material  matter  which  he  does  not  believe  to  be  true, 
is  guilty  of  perjury,  and  shall,  except  as  otherwise 
expressly  provided  by  law,  be  fined  not  more  than  $2,000 
or  imprisoned  not  more  than  five  years,  or  both. 


By  direction  of  the  Court,  this  memorandum  is  submitted 
by  appellee  in  reply  to  the  "Memorandum  for  Appellant"  on  the 


following  questions: 

1.  whether  the  so-called  "two  witness  perjury 
rule"  is  applicable  to  offenses  charged 
under  Section  1001  of  Title  18,  U.  S.  Code 
for  filing  false  affidavits  under  Section 
9(h) . 

2.  Assuming  that  the  rule  is  applicable,  is 
the  evidence  sufficient  on  either  or  both 
counts  cf  the  present  indictment. 

The  appellee  states  that  the  answer  to  the  first  question 
is  "Mo,"  and  the  answer  to  the  second  is  "Yes." 


I  TK£  ?  ft  JURY  HULL  IS  II  »T  a  rLIC.  J3i*u  TO  Zi*  r^SEM?  C  A>E 

A.  Section  9 (h;  Does  Hot  Lake  The  Rule 
Applicable  to  This  Case 


In  1947  Congress,  in  the  Labor  Management  Relations  Act, 


limited  access  to  the  National  Labor  Relations  board  to  unions 


whose  officers  had  filed  with  the  Board  non-Communist  affidavits. 

29  U.S.C.  I  159(h)  (1952).  In  this  section  Congress,  in  plaia 
words,  directed  that  the  j  aise  statements  statute  (18  U.S.C.  1X1) 
would  be  applicable.  This  supports  the  conclusion  that  the  plain 
words  of  the  statute  indicate  the  intent  of  Congress  not  to  sub¬ 
ject  criminal  enforcement  of  the  act  to  the  quantitative  evidence 
rule  peculiar  to  perjury. 

That  this  intent  was  clear  is  also  derived  from  other 
considerations,  morr  fully  ueveloped  belc*--,  such  vs  the  novelty  of 
this  chain  in  the  light  of  the  age  of  the  statute.  T‘here  the 
contention  has  been  rr.aoe  it  has  been  rejected. 

ah  eivvmin:  tion  of  the  legislative  history  of  section  9(h) 
failed  to  disciooe  any  expression  concerning  the  reason  for  making 
the  provisions  oi  section  liJl  applicable  in  respect  to  such 
affidavits.  Nor  did  appellant  find  any  such  e^pres si  on.  (memo¬ 
randum  For  Appellant  On  Heheiring  In  oanc ,  p.  6.) 

^  reading  of  9(h)  r.ckes  clear  that  it  is  concerned  with 
the  operation  of  an  agency  of  the  United  states,  viz.,  the  National 
Labor  Halation--:  Board.  Therefore,  11  was  logical  for  Congress  to 
rake  applicable  the  provisions  of  section  1001  which  had  in  1934 
been  enlar- ed  to  protect  the  operation  of  ov-rnr.ent  agencies. 

The  problems  inherent  in  a  perjury  case  v-ere  recognized  by  the 
Supreme  Court  in  heller  v.  United  states,  323  U.S.  606,  but  the 
Court  stated  that  Congress  is  the  branch  of  government  which  should 
consider  any  change .  Two  years  later,  in  1947,  with  veiler  before 
it.  Congress  in  enacting  Section  9(h)  specified  18  U.^.C.  ilOOl  as 
applicable  to  prosecutions.  This  choice  was  made  with  full  knowledge 
of  the  roassertion  of  the  two-witness  rule  in  heller  and  the 
invitation  of  the  Supreme  Court  to  the.  Congress  to  consider  legis¬ 
lation  abolishing  the  rule  in  perjury  itself.  The  exclusive  choice 
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of  the  false  statements  statute,  in  the  light  of  this  contemporaneous 


and  clear  suggestion  of  the  Supreme  Court,  demonstrates  that  the 
plain  words  cf  the  statute  reflect  an  intention  that  criminal 
enforcement  of  the  Labor-Lana r  ement  Relations  act  be  not  burdened 
by  the  rule. 

The  so-called  "two  witness  rule”  is  not  the  only  barrier 
to  a  succesful  perjury  prosecution.  Great  difficulty  is  encountered 
in  some  c?s-.;S  in  establishing  the  existence  of  the  oath.  For 
example,  if  a  Union  official,  who  was  a  member  of  the  Communist 
Party,  executed  r  false  non-Communist  Affidavit  before  a  notary 
Public  who  was  also  a  mem.ocr  of  the  Communist  Party,  and  if  the 
Notary  when  called  as  a  witness  to  establish  the  oath  claimed  the 
privilo;e  of  net  vestifyinc  under  the  Fifth  amendment  great  diffi¬ 
culties  would  face  the  Pro-.ecutor.  It  is  urged  that  Congress  in¬ 
tended  to  •-liwiinat-j  the  problems  which  abound  in  perjury-  cases, 
including  the  so-called  "two  witness  rule"  by  making  Section  1001 
a  -piicable.  faerie an  Communications  association  v.  Douds,  339  U.3. 
3S2  (195C),  does  not  require  the  application  of  the  rule  to  the 
present  case.  Chief  Justice:  ^ in son  in  the  opinion  of  the  Court 
stated:  "The  only  criminal  punishment  specified  is  the  application 
of  Section  35a  of  the  Criminal  Code,  18  U.S.C.,  Section  1001, 
which  covers  only  those  false  statements  made  knowingly  and  vdll- 

JJ 

fully. ,f 

There  is  nothing  in  the  Douds  case  concerning  the  quantum 
of  evidence  required  to  convict  under  Section  10 Jl;  all  references 


1/  References  to  "perjury"  in  either  the  majority,  concurring 

or  dissenting  opinions  in  the  Douds  case,  it  is  submitted,  are 
obiter  dicta  and  in  no  wise  support  the  proposition  that  the 
Supreme  Court  envisioned  prosecution  based  on  the  "two  witness" 
rule.  The  Court  had  before  it  only  the  constitutionality  of 
Section  9(h). 
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are  to  the  cuality  and  nature  of  the  evidence.  This  c  se  does  not 


require  the  application  of  the  "rule11  to  present  prosecution. 


B.  Origin,  History,  and  rationale  of  The 
So-Called  "Two  vritness  Per. jury  Hule." 


The  origin,  history,  and  d.  velopuent  of  the  rale  are  com¬ 
prehensively  discussed  by  fL-an  Vlgnore  in  his  Treatise  on  Evidence. 
3d  ted.,  :J ol.  7,  sections  2040-2043.  Until  the  abolition  of  the 
Court  of  Stfr  Chamber  in  1640,  perjury  of  witnesses  had  as  a  matter 


of  practice  been  prosecuted  in  that  court  rather  than  in  the  King!s 


Bench.  The  St-:  r  Chamber  applied  the  canonical  law,  including  the 
requirement  of  proof  by  at  least  two  witnesses.  'This  circumstance 


map,  as  wigmore  suggests,  explain  the  origin,  following  the  transfer 
of  Star  Chamber  jurisdiction,  of  a  special  requirement  of  proof 
in  prosecutions  for  perjury  at  common  law.  There  was,  however,  a 
practical  reason  for  distinguishing  perjury  from  other  crimes.  At 
that  ui mo  a  defendant  was  g .no rally  disqualified  to  testify  in  his 


own  behalf.  But  in  perjury  cases  his  statement  under  Octh  was, 
in  effect,  in  evidence  for  him.  In  fuoen  v.  Auscot ,  10  Mod.  192 
(1714),  Barker,  C.J.,  in  charging  the  jury,  attributed  to  this  cir¬ 
cumstance  the  following  significance: 


There  is  this  difference  between  a  prosecu¬ 
tion  for  perjury  and  a  bare  contest  about  property, 
that  in  the  latter  case  the  matter  stands  indifferent; 
and,  therefor-,  a  credible  and  probable  witness, 
shall  turn  the  scale  in  fr-vor  of  either  party;  but  in 
the  former  presumption  is  to  ev«r  to  bo  made  in  favour 
of  innocence;  and  the  oath  of  the  party  will  have 
a  regard  paid  to  it  until  disproved.  Therefore,  to 
convict  a  man  of  perjury,  a  probable,  a  credible 
witness  is  not  enough;  but  it  must  be.  a.  strong  and 
clear  evidence,  and  more  numerous  than  the  evidence 
given  for  the  defendant,  for  else  there  is  only 
oath  against  oath. 


That  the  inadequacy  of  "oath  against  oath"  became  the 
ultimate  rationale  of  the  perjury  rule  in  the  common  law  courts  is 


abundantly  established  by  the  text  v.-riters  and  the*  early  decisions. 
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oee  United  States  v.  Wood,  14  -et.  430,  437-439.  It  is  doubtful 

that  two  direct  witnesses  to  the  falsity  of  the  oath  were  ~ver 

authoritatively  required  in  the  common  law  courts,  but  the  principle 

th- 1  something  more  is  necessary  than  the  testimony  of  a  single 

witness  has  oersistad  until  modern  times.  In  the  federal  courts 
* 

the  rule  is  the  product  of  judicial  decisions. 

Dj suite  general  recognition  that  the  rule  persists, 
th*r*  is  ?.  wi de  divergency  of  expression  concerning  its  meaning 


am  scene . 


There  has  been  widespread  criticism  of  the  rule.  The 
reasons  generally  advanced  for  the  .uie  are  rs  follows: 

1.  a  conviction  should  not  mst  upon  "an  oath  sgainst 

an  oath."  T,h-*tever  its  weight  before  the  defendant  was  a  competent 
witness,  it  is  clear  today  that  the  objection,  if  valid,  must  apply 
to  any  crime .  This  is  an  inadequate  reason.  In  other  than  perjury 
prosecutions,  frequently  the  testimony  of  ~  single  witness  is  held 
to  be  sufficient  to  convict. 

2.  In  the  old  bocks  r.  reason  advanced  is  that  perjury  is 

a  crime  of  so  much  greater  enormity  than  others  that  i.ore  or  stronger 
evidence  should  be  required  to  convict.  See  Hawkins ,  Pleas  of  the 
Crown,  b':.  1,  Ch.  69  (6th  ex.  1777,  p-  319).  It  is  enough  to  point 
to  murder  to  establish  that  this  reason  is  unsound. 

3.  It  has  been  said  that  the  rule  encourages  witnesses 
to  testify  by  reducing  the  fear  of  unfounded  perjury  prosecutions. 
This  would  seem  to  be  a  justification  founded  upon  a  policy  wholly 
extrinsic  to  the  validity  of  proof.  Other  riles  requiring  corrobora¬ 
tion,  as  in  the  cse  of  confessions,  can  easily  be  justified  based 
upon  a  doubt  of  the  trustworthiness  of  the  kind  of  evidence  involved. 
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Because  it  was  felt  that  there  was  no  present  existing  justification 
for  the  rule,  the  late  Mr,  Justice  Jackson,  then  Solicitor  General,  in  the 
case  of  Goins  v.  United  States,  requested  the  Supreme  Court  to  abandon  the  rule. 
After  hearing  argument,  certiorari  was  dismissed.  306  U.S.  622.  In  1945,  the 
United  States  again  requested  the  Supreme  Court  to  reject  the  rule  in  Weiler 
v.  United  States,  323  U.S.  606,  The  Supreme  Court  declined  to  do  so  and  in 
the  opinion  of  the  court,  Mr.  Justice  Black  stated: 

Our  system  of  justice  rests  on  the  general  assumption  that 
the  truth  is  not  to  be  determined  merely  by  the  number  of  witnesses 
on  each  side  of  a  controversy.  In  gauging  the  truth  of  conflicting 
evidence,  a  jury  has  no  simple  formulation  of  weights  and  measures 
upon  which  to  reply.  The  touchstone  is  always  credibility;  the  ulti¬ 
mate  measure  of  testimonial  worth  is  quality  and  not  quantity. 

Triers  of  fact  in  our  fact-finding  tribunals  are,  with  rare  exceptions, 
free  in  the  exercise  of  their  honest  judgment,  to  prefer  the  testi¬ 
mony  of  a  single  witness  to  that  of  many. 

The  special  rule  which  bars  conviction  for  perjury  solely  upon 
the  evidence  of  a  single  witness  is  deeply  rooted  in  past  centuries. 
That  it  renders  successful  perjury  prosecution  more  difficult  than 
it  would  otherwise  be  i3  obvious,  and  most  criticisms  of  the  rule 
has  stemmed  from  this  result.  It  is  argued  that  since  effective 
administration  of  justice  is  largely  dependent  upon  truthful  testi¬ 
mony,  society  is  ill-served  by  an  ’anachronistic1  rule  which  tends 
to  burden  and  discourage  prosecutions  for  perjury.  Proponents  of 
the  rule  on  the  other  hand,  contend  that  society  is  well-served  by 
such  consequence.  Lawsuits  frequently  engender  in  defeated  litigants 
sharp  resentments  and  hostilities  against  adverse  vdtnesses,  and  it 
is  argued,  not  without  persuasiveness,  that  rules  of  lav  must  be 
fashioned  as  to  protect  honest  witnesses  from  hasty  and  spiteful  rev- 
taliation  in  the  form  of  unfounded  perjury  prosecutions. 

#  *  k  * 

Since  equally  honest  witnesses  may  well  have  differing  recol¬ 
lections  of  the  same  events,  we  cannot  reject  as  wholly  unreasonable 
the  notion  that  a  conviction  for  perjury  ought  not  to  rest  entirely 
upon  ’an  oath  against  an  oath1.  The  rule  may  originally  have  stemmed 
from  quite  different  reasoning,  but  implicit  in  its  evolution  and 
continued  vitality  has  been  the  fear  that  innocent  witnesses  might 
have  unduly  harassed  or  convicted  in  perjury  prosecutions  if  a  less 
stringent  rule  were  adopted. 

Whether  it  logically  fits  into  our  testimonial  pattern  or 
not,  the  Government  has  not  advanced  sufficiently  cogent  reasons  to 
cause  us  to  reject  the  rule.  As  we  said  in  Hammer  v.  United  States. 
supra ,  626-627,  ’’The  application  of  that  rule  in  federal  and  state 
courts  is  well  nigh  universal.  The  rule  has  long  prevailed,  and  no 
enactment  in  derogation  of  it  has  come  to  our  attention.  The 
absence  of  such  legislation  indicates  that  it  is  sound  and  has  been 
found  satisfactory  in  practice.11  (Footnotes  omitted .  Emphasis 
Sddid) - - - 

The  rule  was  thus  preserved  and  remains  applicable  to  perjury  prosecutions. 

But  nothing  in  its  origin,  history  nor  rationale  appears  to  warrant  the  expan¬ 
sion  of  the  ’’rule11  to  cases  other  than  those  to  which  it  has  historically  been 
applied.  Certainly  no  reason  appears  to  make  it  applicable  to  prosecutions 
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under  a 'statute  aimed  at  protecting  the  authorized  function  of  governmental 

departments  and  agencies  such  as  18  U.S.C.  0  1001. 

C .  The  History  of  Title  18,  U.S.C. ,  Section 
1001,  Does  Not  Require  the  Application 
of  the  Rule. 

Title  18,  United  States  Code,  Section  1001,  originated  as  the  Act  of 
March  2,  1863,  12  Stat.  696.  The  provisions  of  this  Act  covered  the  presentation 
of  false  claims  against  any  component  of  the  Government  to  any  officer  of  the 
Government  but  vas  limited  to  military  personnel. 

False  statements  were  prescribed  in  the  following  clause  of  the  same 
section  in  these  terms: 

Any  person  in  each  force  or  service  who  shall,  for  the  purpose 
of  obtaining,  or  aiding  in  obtaining,  the  approval  or  payment  of 
such  claim,  make,  use,  or  cause  to  be  made  or  used,  any  false  bill, 
receipt,  voucher,  entry,  roll,  account,  claim,  statement,  certifi¬ 
cate,  affidavit,  or  deposition,  knowing  the  same  to  contain  any 
false  or  fraudulent  statement  or  entry. 

(Emphasis  added.) 

Under  the  codification  of  December  1,  1873 ,  approved  June  22,  1874, 
R.S.,  Section  5438,  the  statute  was  extended  to  cover  "every  person"  —  not 
merely  military  personnel.  The  Act  of  May  30,  1908,  35  Stat.  1088,  Section 
5438  was  redesignated  Section  35.  Section  35  was  in  turn  revised  in  1918,  40 
Stat.  1015  so  as  to  punish  persons  committing  frauds  against  some  of  the 
corporations  created  by  Congress  during  World  War  I,  in  which  the  Government 
owned  all  or  part  of  the  stock.  The  words  — 

or  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
or  representations,  or  make  or  use  or  cause  to  be  made  or  used  any 
false  bill,  receipt,  voucher,  roll,  account,  claim,  certificate, 
affidavit,  or  deposition  knowing  the  same  to  contain  any  fraudu¬ 
lent  or  fictitious  statement,  or  entry  .  .  .  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  ten  years  or  both  .  .  , 
(Emphasis  added.) 

In  United  States  v.  Cohn,  270  U.S.  339  (1925)  the  Supreme  Court  held 
that  the  1918  Act  did  not  proscribe  false  statements  where  the  purpose  was 
not  to  defraud  the  Government  of  either  its  money  or  property. 

On  June  18,  1934*  Title  18,  Section  35,  was  amended,  48  Stat.  996. 

This  amendment  eliminated  reference  to  cheating  and  swindling  or  defrauding 
and  embraced  the  making  or  using  knowing  the  same  to  contain  false  and  fraudulent 
statements  or  representations  where  these  were  knovdngly  and  will fully  used  in 
documents  or  affidavits  "in  any  matter  within  the  jurisdiction  of  any  department 
or  agency  of  the  United  States  ...  ...  .  there,  being  no  restriction  to  cases - 
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involving  pecuniary  or  property  loss  to  the  Government. 

In  United  States  v.  Gilliland,  312  U.S.  86  at  p.  93  (1940),  Mr. 

Chief  Justice  Hughes  stated:  "The  amendment  indicated  the  Congressional  intent 
to  protect  the  authorized  function  of  governmental  departments  and  agencies  from 
the  perversion  which  might  result  from  the  deceptive  practices  described, 11  The 
court  held  Section  35 ,  as  amended  by  Act  of  Juno  1#,  1934,  applicable  to  verified 
reports  containing  false  fraudulent  statements  filed  with  a  Federal  Tender 
Board . 

Section  35  was  again  amended  April  4,  1938,  52  Stat.  197,  but  that 
amendment  merely  divided  Section  35  into  Subsections  (A),  (B),  and  (C),  and 
separated  them  into  paragraphs.  IS  U.S.C.,  Section  CO,  et  seq. 

The  Act  of  June  25,  1943,  62  Stat.  683,  revising  the  Criminal  Code, 
divided  Section  80.  The  provisions  against  making  false  claims  were  set  out 
in  Title  18,  U.S.C.,  Section  287,  and  the  provisions  against  making  false  state-* 
ments,  which  are  applicable  to  present  case,  were  set  out  i.n  Section  1001  of 
Title  18,  U.S.C. 

The  legislative  history  of  Section  1001  is  set  forth  in  the  following 

cases: 

United  States  v,  Gilliland ,  312  U.S.  86  (1941); 

United  States  v.  Bramblett ,  120  F.  Supn.  857  (1954); 

United  States  v.  Bramblett,  348  U.S.  503  (1944). 

D .  None  of  the  Decided  Cases  Under  Section  1001  Involving 
Affidavits  under  9(h)  have  Applied  the  Rule . 

There  have  been  nine  prosecutions  instituted  under  Section  1001  for 
false  affidavits  under  Section  9(h)  in  none  of  which  has  the  Trial  Judge  apolied 
the  "two  witness"  rule. 

1.  United  States  v.  Valenti ,  District  Court  for  the  District  of 
New  Jersey.  Indicted  and  convicted  on  "membership"  and  "affiliation"  counts. 
Conviction  reversed  based  upon  venue.  United  States  v.  Valenti,  207  F.  2d  242 
(3rd  Cir.). 

2.  United  States  v.  Hupman ,  District  Court,  Southern  District  Ohio, 
Western  Division.  Convicted,  Perjury  rule  not  raised  in  Court  of  Appeals. 
Conviction  affirmed.  Hunman  v.  United  States,  219  F.  2d  243,  certiorari 
denied,  349  U.S.  953. 
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3.  United  States  v.  Lohman,  South©) n  District  of  Ohio,  Western 
Division,  Pending  filing  appellate  briefs# 

A.  United  States  v,  Jencks,  District  Court  for  the  Western  District 
of  Texas#  Indicted  and  convicted  on  M members hip"  and  "affiliation"  counts. 
Perjury  rule  not  raised  in  Court  of  Appeals#  Conviction  affirmed.  Jencks  v. 
United  States,  226  F.  2d  540  (5th  Cir.)#  Petition  for  certiorari  filed. 

5.  United  States  v.  Bryson#  Northern  District  of  California. 
Convicted  of  affiliation#  Two  witness  rule  not  .applied.  Ponding  filing  of 
appellate  briefs. 

6.  United  States  v.  Travis ,  District  of  Colorado#  Convicted  of 
"membership"  and  "affiliation."  Two  witness  rule  not  applied.  Pending  filing 
of  appellate  briefs. 

7.  United  States  v.  Fisher#  District  Court,  V/estern  District  of  Wash 
ington,  Northern  Division#  Requested  perjury  rule  instruction  refused  by 
Trial  Court.  Issue  raised  on  appeal.  Case  is  under  consideration  by  the  Court 
of  Appeals  for  the  Ninth  Circuit# 

8.  United  States  v.  Zenchuk#  District  of  Michigan.  Plea  of  guilty. 

9.  United  States  v.  Ben  Gold,  the  present  case. 

E .  Cases  to  Which  the  Perjury  Rule 
Has  Been  Held  Not  Applicable 

As  far  as  we  are  able  to  ascertain  no  court  in  reviewing  judgments 
of  conviction  under  Section  1001  or  its  predecessor  statutes  has  applied  the 
so-called  two-witness  rule.  On  the  contrary  in  the  only  two  appellate  deci¬ 
sions  in  which  the  proposition  has  been  met  it  has  been  rejected.  Tod  crov; 
v.  United  States;  Miranda  v.  United  States,  infra . 

Kahn  v.  United  States#  214  F.  54  (2nd  Cir.),  held  that  the  "rule" 
was  not  applicable  under  a  prosecution  for  false  sv/earing  in  a  bankruptcy 
proceeding  where  the  prosecution  was  under  a  special  statute. 

In  Sciionfelt  v.  United  States#  277  F.  934  (2nd  Cir.),  also  a  false 
swearing  in  a  bankruptcy  case,  the  court  said: 

False  swearing  in  bankruptcy  is  not  equal  in  enormity  to  the  crime 
of  perjury  denounced  by  the  general  statute.  Kahn  v.  United  States, 
214  Fed.  54.  The  burden  or  proof  required  in  perjury  cases  is  not 
applicable  to  the  perjury  under  the  Bankruptcy  Act,  for  the  ancient 
rule  of  common  law  requiring  two  witnesses  to  contradict  the  plain¬ 
tiff  in  error1 s  oath  has  been  practically  annulled,  and  the  burden 
now  upon  the  Government  is  to  prove  beyond  a  reasonable  doubt  the 
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guilt  of  the  plaintiff  in  error  of  false  swearing.  Kahn  v. 

United  States,  supra .  Where  the  probative  force  of  the  testimony 
is  equal  to  that  of  two  witnesses,  or  to  one  witness  corroborated, 
it  is  sufficient.  United  States  v.  Wood,  39  U.S.  (14  Pet.)  430. 

Warszower  v.  United  States,  312  U.3.  342  involved  an  indictment  for 

the  use  of  a  passport  for  the  purpose  of  entering  the  United  States,  which 

passport  had  been  secured  by  false  statements  in  the  application  for  its 

issue  (22  U.S.C.A.  220).  The  application  was  under  oath.  The  court  stated 

in  part: 

The  law  requires  that  a  jury  be  convinced  beyond  a  reasonable  doubt 
of  the  defendants  guilt.  An  uncorroborated  confession  or  evidence 
of  perjury,  given  by  one  witness  only,  does  not  as  a  matter  of  law 
establish  beyond  a  reasonable  doubt  the  commission  of  a  crime  but 
these  are  exceptions  to  the  normal  requirement  that  disputed  questions 
of  fact  are  to  be  submitted  to  the  jury  under  appropriate  instruct¬ 
ions  .... 

Where  the  crime  charged  is  a  false  statement  and  where  it  finds  its 
only  proof  in  admission  to  the  contrary  prior  to  the  act  set  out  in 
the  indictment,  it  may  be  unlikely  that  a  jury  will  conclude  that 
the  falsity  of  the  later  statement  is  proven  beyond  a  reasonable 
doubt  but  such  evidence  justifies  submission  of  the  question  to 
them.  (Emphasis  supplied.) 

Todorow  v.  United  States,  173  F.  2d  439,  443-4  (9th  Cir.),  rehearing 
denied  and  certiorari  denied,  327  U.S.  925,  involved  a  prosecution  under  18 
U.S.C.  §  1001  for  causing  another  to  make  faj.se  and  fraudulent  statements  in 
a  manner  within  the  jurisdiction  of  an  agency  of  the  Government.  The  court 
said: 

There  is  no  sound  reason  for  invoking  the  perjury  rule  here. 

We  are  not  called  upon  to  sustain  a  finding  that  statements  were 
false  on  the  sole  basis  of  ,!an  oath  against  an  oath."  It  was  not 
disputed  that  Taylor  made  false  representations  in  his  application. 
There  was  a  conflict  in  the  testimony  as  to  whether  appellants  caused 
the  representations  to  be  made,  but  in  that  regard,  Taylor  was 
corroborated  by  circumstances  which  tended  to  support  his  version 
of  the  transaction.  *  *  *  *  Even  though  it  be  assumed,  however, 
that  the  verdict  was  based  upon  Taylor1  s  testimony  alone  and  that 
Taylor  was  an  accomplice,  the  conviction  should  not  be  set  aside 
on  that  account,  since  it  lawfully  may  rest  upon  the  uncorroborated 
testimony  of  an  accomplice. 


-  11  - 


Miranda  v.  United  States .  196  F.2d  408  (9th  Cir.).  A  pro¬ 
secution  for  making  false  statements  under  oath  in  naturalization  procee¬ 
dings,  8  U.S.C.  746(a)  (l)  now  rephrased  in  18  U.S.C;  1015  assumed  that 
the  rule  was  applicable.  In  Footnote  7,  page  410: 

The  jury  was  so  instructed.  Appellee  urges 
that  the  crimhere  charged  is  analogous  to 
the  crime  defined  by  the  "False  Statement  Act," 

18  U.S.C. A.,  section  1001,  the  violation  of  which 
it  has  been  held  need  not  be  proved  by  the  stan¬ 
dards  of  the  "two  witness  rule,”  Todorow  v.  United 
States.  9  Cir.  173  F.  2d  439i  Cf.  Catrino  v.  United 
States,  9  Cir.,  176  F.2d  884,  holding  the  I'two 
witness  rule”  to  be  inapplicable  in  a  prosecution 
for  alleged  violation  of  18  U.S.C. A.,  section  241 
^now  section  150^7,  the  Obstruction  of  Justice" 
statute. 


F.  .  False  Swearing  is  Not  Part  of  the 

Corpus  Delicti  in  this  Case  Rule  Should 

Not  Apply 

i 

The  Corpus  Delicti  of  an  offense  refers  to; the  elements 
which  must  be  proved  to  constitute  the  offense.  I 

Since  the  appellee  contends  that  false  swearing  is  not  part 

f 

of  the  corpus  delicti  of  a  violation  of  Section  1001,  no  answer  is  made 
to  the  appellant fs  contention  that  the  ,:rule"  is  applicable  to  the 
issue  of  falsity  in  any  prosectuion  in  which  false  swearing  is  the 
corpus  delicit. 

The  appellant  apparently  recognizes  that  in  Section  1001 
prosecutions  generally  it  is  no  part  of  the  corpus  delicti  to  establish 
that  the  false  statements  was  under  oathc  (Memorandum  for  Appellant  on 
Rehearing  In  Banc.  p.4)<*  But  he  contends  that  it  is  in  this  case  because 
of  the  language  of  9(h)  referring  to  an  "affidavit." 

The  indictment  charges  "did  make,  use  and  file  ....  a 
false  writing  and  document.  .  .  ."  It  then  goes  on  and  identifies  the 
false  writing  and  document  as  "an  1 Affidavit  of  Non-Communist  Union 
Officer »  (Form  NLRB  -  1081)." 


Was  an  element  of  the  case  to  establish  the  document  as  an 


affidavit?  The  appellee  contends  it  was  note 

Ingraham  v.  United  States,  155  U.S?  434  (1894)*  A  prosecution 
under  Revised  Statutes  5438  the  predecessor  to  Section  1001. 

Ingraham  was  indicted  for  presenting  to  the  Third  Auditor 
of  the  Treasury  an  affidavit  in  support  of  a  fraudulent  claim  against 
the  Government,  and  upon  his  trial  the  objection  was  made  that  the 
affidavit,  which  had  been  sworn  to  before  a  Justice  of  the  Peace,  was 
not  admissible  in  evidence  without  proof  that  the  Justice  had  been  duly 
commissioned  and  qualified  as  a  Justice  of  the  Peace.  The  Supreme  Court 
said,  page  437:  t 

Even  if  Remington  had  not  been  properly  commissioned, 
or  had  not  qualified  so  as  to  enable  him,  in  law,  to  discharge 
the  function  of  a  Justice  of  the  Peace,  the  paper  presented 
by  the  defendant  .  »  .  Tor  the  purpose  of  obtaining  the  payment 
or  approval  of  his  claim,  being  in  the  form  of 'an  affidavit, 
must,  for  all  the  pfcrroses  of  this  prosecution,  be  taken  to  be 
an  affidavit.  If  hfc  knew  the  statement  in  that  paper.  ,  . 
was  fraudulent  or  factitious,  he  was  not  the  less  guilty  under 
the  second  count,  because  of  the  fact,  if  such  was  the  fact, 
that  Remington  had  hot  been  duly  commissioned  as  a  Justice  of 
the  Peace,  and  was  not,  for  that  reason,  entitled  to  administer 
the  oath  certified  £ y  him.  'Pie  essence  of  the  offense  charged 
in  the  second  count % was  the  u:*e  by  the  defendant  of  a  document 
or  writing  known  by \ him  to  contain  a  fraudulent  or  fictitious 
statement  made  to  secure  the  payment  or  approval  of  his  claim. 
He  is  estopped  to  deny  that  uhe  document  or  writing  so  used 
was  not  what  it  purports  to  be,  namely  an  affidavit. 

Revised  Statute  4718  authorized  payment  of  so  much  of  an 

accrued  pension,  even  though  $o  widow  or  child  survive,  to  reimburse 

the  last  sickness  and  burial  of  the 

leave  sufficient  assets  to  meet  such 


amended  July  26,  1892  (27  Stat.  L. 
pension  claimants  be  made  before  a 
court  of  record,  or  before  some  officer  thereof  having  custody  of  its 
seal,  or  before  some  officer  who,  under  the  laws  of  his  State,  City  or 


the  person  who  bore  the  expenses  of 
decedent,  in  cases  where  he  did  not 
expenses. 

Revised  Statutes  4714,  as 
272),  required  that  declarations  of 


County,  has  authority  tc  administer  oaths  for  genera],  purposes;  and 
said  officers  are  hereby  fully  authorized  and  empowered  to  administer  and 
certifjr  any  oath  or  affirmation  relating  tc  any  pension  or  application 
therefor. 

The  reference  in  9(h)  to  Mafi -davit 81  does  not  mean  one  can 
file  T*dth  the  National  Labor  Relations  Board  a  false  statement  which 
on  its  face  appears  to  be  an  affidavit  and  then  defend  in  a  1001  nro- 
secution  on  the  ground  that  in  fact  it  was  not  an  affidavit.  To  be  a 
natter  within  the  jurisdiction  cf  a  department  or  agency  of  the  United 
States  it  is  not  essential  that  the  statement  be  required  to  be  made. 
I-arzani.  v.  United  States.  83  U.3.  Ann.  D.C.  ^8,  163  F.  2d  13%  affirmed, 
335  0.  3.  395,  adhered  to  on  rehearing,  33^  U.S.  922.  Cohen  v.  United 
States,  201  F.2d  3^6,  certiorari  denied,  3;--5  U>3.  951  • 

The  conns  delicti  of  Sect*  on  1CP1  is  tc  be  found  in  t^e  lan¬ 
guage  cf  that  section.  The  on]/*  reference  tc  other  laws  needed  is  to 
establish  the  false  statement  as  bavinr  been  made  ifithin  the  jurisdiction 
of  a  deoartmert  or  agenc*r  of  the  Ur i  ted  States.  The  National  Labor 
Relations  Board  has  jurisdiction  to  certify  that  a  Uiron  is  in  com¬ 
pliance  with  the  Labor  Management  .del.,,  i^ns  Act  and,  therefore,  the 
making  or  using  of  any  document  containing  false  statements  in  con¬ 
nect:  or.  with  the  Boards  functioning  this  ar-*a  is  proscribed  br 
Section  1001. 

The  appellant  in  analyzing  the  corpus  delicti  of  the  "naVing” 
allegation  states  the  necessary  elements  to  be  proved.  "All  t’-at  had  to 
be  proved  in  connection  with  the  1  making ;  allegation  '-'as  falsity,  Vnowl- 
ege  of  falsity,  materiality,  and  basis  for  federal  jurisdiction  (arising 
from  filing  with  the  Board).”  He  then  continues,  “All  of  these  elements, 
of  course,  are  the  necessary  and  exclusive  ingredients  of  per  jur^m M 
See  Memorandum  For  Appellant  On  Rehearing  In  Banc  footnote,  page  5# 

The  appellant  correctly  omits  from  the  corpus  delicti  of  the  1001 
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offense  any  reference  to  establishing  the  validity  of  the  oath.  But 
he  incorrectly  equates  t’  r-se  elements  of  a  1001  violation  to  ;,the  neces¬ 
sary  and  exclusive  ingredients  of  perjury.”  The  ingredients  of  meraurv 
must  include  proof  of  an  oath  before  a  competent  tribunal,  officer,  or 
person  in  a  case  in  wh-'ch  a  law  of  the  United  States  authorizes  an  oath 
to  be  administered.  IS  U.3.C.  1621.  United  States  v.  Young,  13.3  F.  Suop. 
20,  affirmed  94  U.  3*  App.  D.  C.  54,  212  F.  2d  236,  certiorari  denied, 

y  7  U.  3.  1015. 

Therefore,  faJ.se  swearing  is  not  part  of  the  comns  del?  ct-V 
in  this,  and  the  "rule”  shorJ.d  not  amply. 


ASSUMING  TH3  itULiC  To  H5  APPLICABLE  THE  EVIDENCE  IS  SUFFICIENT 
ON  BCT!  COUNTS 


The  so-called  "two  witness  nerju ra  rule"  is  that  the  uncorro¬ 
borated  oath  of  one  witness  is  not  er.o--.gh  to  establish  for  the  purpose 
of  conviction  of  oerjura,  the  falsity  of  sworn  testimony. 


UeiJ.er  v.  United  States,  323  U.S.  606  (1945) 

Marsy sr  v.  United  States,  271  U.  S.  620 
United  -States  v.  V ood,  14  Pet.  4 30  (1S40) 

Joto  v.  United  States,  _  U.  3.  Ann.  D.C.  223  F.  2d. 

309,  (J.C.  Cir.  1955) 

E.  Nerl  Young  v.  United  States,  94  U.S.  App.  D.  C.  54, 

212  F.2d  236  (0-C.  Cir.  1954)  cert,  denied  347  U.S.  3.015 


Naragon  v.  United  States,  07  U.S.  Apr.  D.C.  349,  3.-°?  F.  2d 
79  (D.  C.  CJLr.  1950) 


It  is  submitted  that  this  is  the  only  statement  concerning 
the  quantum  of  proof  in  a  perjury  case  wh'ch  rises  to  the  status  of 
a  rule .  X-^hat  constitutes  corroboration  where  there  is  one  witness, 

’•'hen  circumstantial  evidence  is  sufficient  without  any  witness  appear 
both  to  be  determined  uoon  a  case  to  case  basis  rather  than  on  any  rule. 
There  is  nothing  in  the  rule  which  requires  perjury  to  be  proved  in  any 
special  way.  The  appellant  attempts  to  formu1  ate  a  "rule"  that  the 
Government  must  prove  perjury  by  "direct"  rather  than  "circumstantial" 
evidence.  It  Is  submitted  no  such  rale  exists;  rather  t%--re  are 
individual  cases  holding  circumstantial  evidence  insufficient  on  the 


facts  cf  individual  cases. 

But  assuming,  arguendo ,  that  apnePant  is  correct  in  stating 
that  the  Government  must  prove  periury  b,r  "direct"  rather  than  "cir- 
substantial”  evidence,  he  is  incorrect  as  to  what  constituted  "direct11 
evidence  at  common  law.  Direct  evidence  does  not  mean  only  eve  witness 
testimony  w'-.ich  leaves  no  scope  for  interpretation;  testimony  is  direct, 
if,  in  and  of  itself,  it  has  a  rati^nallT'  direct  and  compelling  tendency 
to  establish  the  fact  to  be  moved,  ever  though  some  process  of  inter¬ 
pretation  jnaw  be  needed.  See  Regina  v.  ITuscot,  10  hod.  192  (1  ^14 )  ?r* 
which  Barber,  C.J.,  said  that  oeriury  must  be  shown  bv  evi derce  that  is 
'strong  and  clear.11 

This  common  law  r"le  appears  in  American  cases.  T'h.en  t^e 
United  -States  Supreme  Court  held  in  United  States  v.  hood,  14  ret.  430, 
that  testimony  of  a  living  witness  was  unnecessary  ^hers  the  falsi  t‘r  cf 


the  statement  could  be  proved  by  docunantary  evidence  it  was  apr'l,,|dLng  the 


philosophy  found  in  the  early  English  per.iury  cases  that  evidence  which 
directly  and  compellingly  tends  to  establish  the  fact  to  be  proved  is 
sufficiently  direct  to  satisfy  the  rule.  The  falsity  of  a  defendant’s 
statement,  may  be  shown  by  ''defendant Ts  own  acts,  business  transactions, 
documents,  or  correspondence. "  Hammer  v.  United  States,  271  U.S.  670, 
627. 


In  legina  v.  Ko ok,  2?  L.I.K.C.  222,  31  L.T.O.S.  221  (1*5*) 
the  English  court  accepted  as  direct  proof  of  the  falsit”  of  a  police¬ 
man’s  testimony  that  he  had  not  seen  anyone  leave  a  publican’s  house, 
evidence  that  the  policeman  had  shortly  before  stated  a  nun ber  cf  times 
that  he  had  seen  such  persons  leave  tve  house,  plus  the  corroborating 

circumstances  that  people  did  in  fact  leave  the  house  at  the  specified 

♦ 

time.  The r .  was  no  "direct"  evidence,  in  the  sense  that  appellant  uses 
"direct",  to  show  that  the  policeman  did  see  the  people  leave.  The 
testimony  adduced  was  direct  because  it  logically  and  compel"  5 ngly  tended 
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directly  to  establish  the  feet  to  be  proved. 

As  appellant  admits  in  his  memorandum,  direct  evidence  is 
not  required  when  the  statement  alleged  to  be  false  d-als  with  a  non- 

* 

objective  fact.  People  v.  Doody.  172  H.X.  165;  Pehrle  v.  United  States , 

100  F.  2d  714,  715  (C.i.D.C.).  These,  cases  represent  a  practical  and 
reasonable  application  of  fundamental  nri-  ciples  underlying  proof 
generally. 

The  Government  had  the  burden  of  establishing  the  falsity  of 
appellants  statements  concerning  membership  and  support  as  of  a  particular 
time.  The  falsity  as  of  that  particular  tine  could  be  shown  b'r  circum¬ 
stances  such  as  membership  prior  to  the  particular  time  and  -after  provided 
the  status  w=s  established  as  of  a  time  sufficiently  close  to  the  crucial 
time .  Human  v.  Unit-.d  States,  (6th  Cir.),  219  F.2d  243,  24*,  ceriorari 
denied  349  U.  S.  953. 

The  appellants  argument  se^-ms  to  be-  that  unless  there 
is  direct  proof  that  appellant  was  a  Communist  on  the  veirr  day 
the  affidavit  was  signed  or  filed,  the  proof  of  violation 
fails.  This  impresses  us  as  an  absurdity,  especially  when 
the  evidence  shows  that  the  appellants  instructions  were  to 
avoid  external  indications  of  Communist  membership  while 
still  maintaining  connect  ‘on  wi.th  and  riving  support  to  the 
Party  (Emphasis  supplied). 

Jenc^s  v.  United  States.  (5th  Cir.)  226  F.  2d  54C  foil. wed  this  ruling  in 

✓ 

the  Hupman  case.  It  is  submitted  that  under  Behrle  v.  United  States. 

69  U.  S.  Apo.  D.  C.  304,  liO  F.  2d  714  Membership"  and  'Support”  in 
present!  are  facts  susceptible  of  proof  only  by  circumstantial  evidence. 

T-ie  tried,  iu.'ige  correctly  instructed  the  iur^  that  if  the  resignation  were 
really  a  resignation  the  appellant  should  be  acquitted.  There  was  a~r>le 
evidence  which  indicated  that  t%e  "resignation"  was  not  in  fact  a  resig¬ 
nation,  and  th<^  iury  so  found. 

The  Government  also  presented  evidence  that  appellant  was  prudent 
at  a  me -oting  of  Party  leaders  early  in  1943,  following  the  enactment  of 
the  Taft-Hartley  Act,  at  which  was  discussed  the  question  of  whether  or 


not  Party  members  v;ho  were  union  officers  should  be- 


permitted  to  s^'gn 


non-Communrst  affidavits  (A.  1427-143^)$  that  it  was  pointed  out  at  the 

i 

netting  that  "failure  to  sign  the  non-communist  affidavits  made  it 
impossible  for  these  unions  to  appear  or  the  bal'otjin  elections  ^eld  by 
the  National  Labor  R.-latl^ns  Board"  and  that  this  whs  "a  handicap  to 
the  non-sign:- ng  union  that  had  r^s^ted  in  a  number'  of  these  un'ons 
losing  local  uni.ons  to  other  unions  who  corf  d  a  one  air  on  the  ballot" 

(A.  1431);  that  appellant  spoke  at  the  meeting  "against  si an in a  the 
non-communist  affidavit  at  that  ti  e,  stating  twat  >*r'le  he-  co'-ld  see  som 
cf  the  difficulties  seme  of  the  other  unions  w-_.ro  having ,  ho  felt  that 
those  difficulties  were  being  magnified  cut  of  proportion  to  their  worth. 


and  that  his  union  *  *'•  *'  had  not  suffered  any  such  difficulties 


/b/ut  that  *  *  if  in  the  future  /his7  union  was  faced  with  such  a 
problem  *  *  *’  hi-,  on  behalf  of  his  union,  wo'^d  consider  signing  the 
non-compun: st  affidavit,  if  the  existence  of  the  unji^n  was  threatened" 
(A.  1432).  | 

There  was  also  test:  *ony  that  it  was  the  jMoclicv  cf  tve  Com¬ 
munist  Party  vath  r-spect  to  trade  v.;ion  1  aders  whjo  were  Communists" 

that  "if  it  became  neCessar-"  to  safeguard  tue  oxist-rr.ee  of  the  union, 

! 

the  Communists  wo**ld  sign  the  non- Communist  affidavit,"  after  which 
"their  work  as  Communists  in  the  union  would  be  conducted  on"  an  "under¬ 
ground  basis"  (A.  14 53-1954).  j 

7 -hat  has  been  said  about  "membership"  applies  with  equal  force 


to  "support". 


A  full  discussion  of  the  evidence  establishing  the  falsity 
cf  appellant Ts  statement  is  sv.t  forth  in  Appellee !g  Brief  pages  3°-47. 
In  no  way  cm  the  Governments  proof  be  said  to  r  st  upon  TILB  LTTCORRCB- 
ORAT.AD  OATN  0?  0:IE  ‘  TTNNSS  and  therefore  the  rule  is  satisfied. 

I 

3ee  Brief  for  Appellee,  11  33-59  (developing  in  detail  t'm.t 
tvts  Government 1  s  evidence  meet  the  suf.fr  cicrv  requirements  in  oerqury 
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At  page  9  of  the  Reply  Memorand-m  for  Appo 


Appellant 


Appel3.ee 


llee  On  Reharrine 


In  Banc,  the  Government  referred  this  Court  to  United  States  v.  Fishe-  . 
District  Court,  Western  District  of  Washington,  Northern  Division.  It 
was  pointed  out  that  the  trial  court  had  refused  to  grant  a  request 
for  an  instruction  on  the  perjury  rule  and  that  such  issue  was  before 
the  appellate  court.  The  Fisher  case  is  on  all  fours  with  the  instar.'- 
case  ir  that  it  involved  a  convictio:  for  filing  false  non-communist 


affidavits. 


On  February  15,  1956,  the  Court  of  Appeals  for  the  Ninth 


Circuit  handed  down  its  opinion  in  Fisher  vc  United  States. 


F.  2d 


_ (No.  14,731)#  Although  the  judgment  of  the  Icwer  court  is  rt  reined 

on  other  grounds,  the  court  held,  after  an  extensive  review  of  trie  au¬ 
thorities,  that  the  "trial  court  did  not  err"  because  the  "reasons 
behind  the  perjury  rule  do  not  seem  applicable".  (Slip  Opinion,  p.  ID). 

The  court  stated  (Slip  Opinion  at  pp.  8-10): 

III  THE  JURY  INSTRUCTIONS.  j 

(a)  Application  of  the  perjury  corroboration  rule.. 


Appellant  contends  that  the  trial  judge  erred  in  failing 
to  give  an  instruction  that  the  testimony  of  one  witness  was 
insufficient  to  prove  the  falsity  of  the  affidavits  and  that 
two  witnesses  or  one  witness  pitas  independent  corroboratior 
were  required  to  convict.  The  trial  court  instructed  that 
jury  could  find  appellant  guilty  from  circumstantial  evider  i 


In  short,  appellant  contends  that  the  perjury  corrgboration 
rule  should  apply  to  prosecutions  under  18  U.S.C.  slOOl. 

See  V'eile*-*  v.  United  States,  323  U*S.*606  (1942);  United 
States  v.  Arena,  226  F.2d  227  (Cir.  9,  1955) . 

There  are  no  cases  directly  in  point.  This  court 
refused  to  apply  the  perjury  corroboration  rule  to  a  prosecution 
under  Section  1001  in  Todorov  v.  United  States,  173  F:2d  43? 
(Cir.  9),  cert,  denied,  337  U.S.  925  (1949).  However,  x-hat 
was  a  case  where  the  defendant  was  charged  with  causing  another 
to  make  a  false  statement  u-der  18  U.S.C.  §2.  The  falsity  o; 
the  statement  was  not  in  issue.  In  Hupman  v.  United  States 
219  F02d  2:'3  (Cir.  6,  1955)  the  court  allowed  a  convi'-.uion  “o 
stand  where  an  instruction  similar  to  the  one  given  in  this 
case  was  given.  However,  the  Sixth  Circuit  failed  to  discus 
the  question  of  whether  the  perjury  corroboration  rule  should 
be  applied  to  a  Section  1001  caje. 

Appellant  relies  or.  Hammer  v.  United  S bates,  271  U-S. 

620  (1926)  where  the  Supreme  Court  applied  the  corrobcratic 
rule  to  a  prosecution  for  subornation  of  .  The  r  ^ur  • 

stated  at  page  629: 

"The  rule  that  the  uncorroborated  testimony  of  one 
witness  is  net  enough  to  establish  falsity  applies  in 
subornation  as  well  as  in  perjury  cases  ...  Falsity 
is  as  essential  in  one  as  in  the  other.  It  is  the  corpus 
delicti  in  both." 

Appellant  argues  that  here  and  in  perjury  cases  "falsity  is 
as  essential  in  one  as  in  the  other."  He  further  contends 
that  the  reason  behind  the  rule  stated  in  the  Weiler  case  by 
the  Supreme  Court  is  as  applicable  to  Section  1001  prosecutions 
as  to  perjury  cases.  The  corroboration  rule  is  a  protection 
against  unfounded  prosecutions,  and  "implicit  in  its  evolution 
and  continued  vitality  has  b 'on  the  fear  that  innocent  wit¬ 
nesses  might  be  unduly  haras,  cd  or  convicted  in  perjury  pros¬ 
ecutions  if  a  less  stringent  rule  were  adopted."  Weiler  v„ 
United  States,  supra  at  609. 

The  United  States  quotes  an  earlier  paragraph  in  the 
Weiler  opinion  which  indicates  that  the  policies  are  not  the 
same  in  regard  to  corroboration. 

'^Lawsuits  frequently  engender  in  defeated  litigants 
sharp  resentments  and  hostilities  against  adverse  witnesses 
and  it  is  argued,  not  without  persuasiveness,  that  rules 
of  law  must  be  so  fashioned  as  to  protect  honest  witnesses 
from  hasty  and  spiteful  retaliation  in  the  form  of  unf ouni 
perjury  prosecutions."  /Bnphasis  a&dedj 

The  corroboration  rule  has  been  greatly  criticized  on  the 
ground  that  it  is  inconsistent  to  rule  that  evidence  sufficient 
to  warrant  the  death  penalty  for  murder  is  insufficient  to 
convict  a  man  of  perjury.  See,  e.g.,  7  Wigmore  on  Evidence 
§12040-2041  (3d  ed.  1940).  This  circuit  has  narrowed  the  ru'r. 


in  perjury  cases  to  require  only  evidence  pf  corroboration 
v:hich  convinces  t'c-T  jury  that  the  Ea.’n  witness  is  telling 
the  truth. 

The  question  is  a  close  one,  but  the  reasons  behind  the 
perjury  rule  do  not  seem  applicable.  The  trial  court  did 
not  err.  | 


Ri'  -  ectfully  subxlitted, 

/»/  JOSEPH  ICKTKEf* _ 

JOSEPH  L%5TH«a,  T 

Assistant  United  States  Attorney, 


CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  supplemental 
memorandum  has  been  mailed  to  attorney  for  appellant^  David  Rein,  Esquire 
711  14th  Street,  N.  W. ,  Washington,  D*  C,  this  24th  day  of  February,  1956 


/s/  JOSEPH  LOWTFER _ 

JOSEPH  LGWTilER,  !  ’  ' 

Assistant  United  States  Attorney. 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  12,352 

BEN  GOLD,  Appellant, 

v. 

UNITED  STATES  OF  AMERICA,  Appellee. 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

MEMORANDUM  FOR  APPELLANT  ON  REHEARING  IN  BANC 

By  direction  of  the  Court,  this  memorandum  is  submitted  by 

4 

appellant  on  the  following  questions: 

1*  Whether  the  so-called  "two  witness  perjury  rule1*  is 
applicable  to  offenses  charged  under  Section  1001  of 
Title  18  U.  S.  Code,  for  filing  false  affidavits 
under  Section  9(h). 

2.  Assuming  that  the  rule  is  applicable,  is  the  evidence 
sufficient  on  either  or  both  counts  of  the  present 
indictment • 

We  assert,  as  we  did  in  the  Brief  for  Appellant  (pp.  107- 
110),  that  the  answer  to  the  first  question  is  "Yes,"  and  the 
answer  to  the  second  is  "Mo."  If  we  are  right  on  the  first 
question  and  wrong  on  the  second,  then  a  retrial  must  be  ordered 
for  the  failure  of  the  court  below* to  instruct  the  jury  on  the 
perjury  rule.  Weiler  v.  United  States.  323  U.  S.  606;  Spaeth  v. 
United  States,  218  F.  2d  361.*  We  see,  however,  no  room  for 
argument  on  the  second  question.  Indeed,  we  believe  that  the 
Brief  for  Appellant  establishes  that  even  if  we  are  wrong  on  the 
first  question  ,  the  evidence  is  palpably  insufficient  to  support 
the  conviction  under  any  standards  (pp.  35—45)  •  And  if  we  are 


*  Such  instructions  were  requested  at  the  trial  and  denied 
(App«  54—5 )  •  Even  if  they  were  not  completely  accurate  statements 
of  the  law  (and  we  believe  that  they  were,  especially  in  the  light 
of  the  fact  that,  as  will  later  appear,  this  case  is  not  within 
the  "documentary15  exceptions  of  the  perjury  rule),  nevertheless  it 
was  reversible  error,  once  the  instructions  were  requested,  to 
fail  to  instruct  the  jury  properly  on  the  perjury  rule.  Spaeth  v. 
United  States,  supra,  at  364;  Maragon  v.  United  States 8?  App. 

D.  C.  349,  187  F.  2d  79,  80,  ftn.  3#  Furthermore,  in  violation  of 
the  perjury  rule,  the  trial  court  instructed  the  jury  that  it 
could  convict  on  circumstantial  evidence  alone  (App.  2188). 


wrong  on  all  these  points,  the  conviction  nevertheless  must  be  re¬ 
versed  on  the  other  grounds  urged  in  the  Brief  for  Appellant,  in¬ 
cluding  erroneous  rulings  on  evidence,  the  unfair  tactics  of  the  pro¬ 
secution,  the  unfairness  of  conviction  arising  out  of  the  FBI!s  tam¬ 
pering  with  the  jury,  the  erroneous  instructions,  the  insufficiency 
of  the  indictment,  etc# 

I.  The  Perjury  Rule  is  Applicable# 

A#  The  Perjury  Rule  Applies  to  all  Prosecutions 
for  False  Swearing# 

There  has  long  been  obliterated  the  technical  differentiation 
of  old  common  law  between  perjury  (committed  before  a  strictly  judi¬ 
cial  tribunal)  and  false  swearing  (committed  before  other  tribunals 
or  in  documents  sworn  to  before  notaries  and  other  officers  author¬ 
ized  to  administer  oaths)  See  Blackfs  Law  Dictionary#  (3d  Ed#),  sub 
"False  Swearing*1  and  "Per  jury  #,f  the  federal  perjury  statute,  18 
U.S#C#  sec#  1621,  defines  perjury  to  include  false  swearing,  as  does 
its  counterpart  in  the  District  of  Columbia  Code,  sec#  22-2501;  see 
Shelton  v#  United  States#  165  F#  2d  241  (App#  D.C.).  Hammer  v. 

United  States#  271  U#S#  620  ,  625,  makes  plain  that  the  perjury  rule 
applies  to  all  the  offenses  under  the  federal  perjury  statute,  in¬ 
cluding  what  would  once  have  been  called  false  swearing. 

The  case  which  is  the  American  fons  et  origo  of  the  perjury 
rule,  United  States  v.  Wood#  14  Pet#  430,  itself  involved  false 
swearing  to  a  customs  declaration. 

In  United  States  v.  Isaacson,  59  F#  2d  966,  the  Second  Circuit 
held  that  a  prosecution  for  the  giving  of  false  testimony  before  a 
naturalization  examiner  must  meet  the  requirements  of  the  perjury 
rule#  The  case  was  a  prosecution  under  the  false  swearing  provisions 
of  the  Naturalization  Act,  and  the  court  recognized  that  it  involved 
false  swearing  as  distinguished  from  old  common- law  perjury#  In 
Commonwealth  v.  Davis,  92  Ky#  460,  18  S#W#  10,  the  court  stated  that 
the  perjury  rule  "applies  alike  to  prosecutions  for  false  swearing 
and  perjury;  for  those  offenses  are  alike,  and  the  principles  and 
policies  of  the  law  applicable  to  one,  save  where  modified  by 
statute,  apply  to  the  other."  See  also  Goslin  v#  Commonwealth, 

121  Ky.  698,  90  S#  W#  223;  Sams  v.  Commonwealth#  294  Ky 


436,  172  S#  W.  (2)  44;  Hansford  v.  Conmonwealth . 


186  S.W.  498  (K y);  Walker  v.  Commonwealth .  162  Ky  111,  172  S.  W. 


109;  Aguirre  v.  State ,  21  S.  W.  256  (Tex.).  In  Aguirre  the  court, 
citing  7  Amer.  &  Eng.  Enc.  Law,  p.  794#  and  note  5#  and  Reg,  v. 
Browning.  3  Cox,  Crim.  Cas.  437#  said  that  "the  same  rule  applies 
in  cases  of  false  swearing  as  in  perjury,  as  to  the  quantum  of 
proof,  and,  to  prove  that  the  assertion  or  declaration  was  false  in 
fact,  there  must  be  the  same  corroboration  of  a  witness,  either  by 
another  witness  or  by  additional  circumstances,  as  is  required  to 
support  a  charge  of  perjury.*1 

B.  The  Perjury  Rule  Applies  to  the  Issue  of 
Falsity  In  Any  Prosecution  In  Which  False 
Swearing  Is  the  Corpus  Delicti. 

The  perjury  rule  must  be  applied  to  the  issue  of  falsity  not 

only  where  the  prosecution  is  for  the  offense  of  false  swearing  or 

perjury,  but  whenever  falsity  of  swearing  is  a  principal  issue  in 

the  case.  Hammer  v.  United  States.  271  U.  S.  260,  is  conclusive  to 

this  effect.  Hammer  holds  that  the  perjury  rules  govern  proof  of 

the  false  statement  in  prosecutions  for  subornation  of  perjury, 

and  not  merely  in  perjury  prosecutions.  The  Court  stated  (at  629): 

"The  rule  that  the  uncorroborated  testimony  of  one 
witness  is  not  enough  to  establish  falsity  applies  in 
subornation  as  well  as  in  perjury  cases.  •  •  Falsity 
is  as  essential  in  one  as  in  the  other.  It  is  the 
corpus  delicti  in  both." 

The  test,  therefore,  is  not  what  the  offense  is  verbally 
designated,  nor  even  whether  the  prosecution  is  for  false  swearing 
or  perjury.  The  question  is  whether  falsity  of  a  sworn  statement 
is  an  essential  issue  in  the  case,  the  corpus  delicti.  If  it  is, 
the  perjury  rule  on  quantum  of  proof  must  be  applied. 

Further  support  for  this  proposition  is  supplied  by  the  state 
decisions  which  require  application  of  the  perjury  rule  even  in 
civil  cases  where  an  issue  is  whether  a  person  swore  falsely,  as 
in  an  action  for  slander  in  which  the  defendant  seeks  to  justify 
as  true  his  statement  that  the  plaintiff  committed  perjury*  Cases 
cited  in  Brief  for  Appellant,  pp.  109-10;  Wigmore  on  Evidence 
(1940  ed.)  sec.  2042. 


The  governments  reliance  (Br.  95)  on  Todorow  v.  United  States, 
173  F.  2d  439,  cert,  den.,  337  U.  S.  925,  is  misplaced.  In 
Todorow.  the  charge  under  the  false  statements  act  was  that  the 
defendants  had  caused  one  Taylor  to  make  false  statements  to  a 
government  agency.  It  does  not  appear  that  Taylorfs  statements 
were  under  oath,  or  (as  in  the  case  of  the  certification  under  9(h)) 
required  by  law  to  have  been  sworn.  Moreover,  the  court *s  observa¬ 
tion  that  there  was  no  reason  for  invoking  the  perjury  rule  in 
the  particular  case  was  made  on  the  basis  that  (at  443-4): 

,rWe  are  not  called  upon  to  sustain  a  finding  that 
statements  were  false  on  the  sole  basis  of  fan  oath 
against  an  oath.*  It  was  not  disputed  that  Taylor 
made  false  representations  in  his  application." 

Todorow  holds,  therefore,  is  the  familiar  principle  that 
the  perjury  rule  applies  only  to  proof  of  the  falsity  of  the  state¬ 
ment,  and  not  to  proof  of  other  matters,  such  as  whether  the 
statement  was  in  fact  made,  or,  in  subornation  cases,  whether  it 
was  solicited  or  induced.  Hammer  v.  United  States,  supra,  at  628; 
Culwell  v.  United  States.  194  F.  2d  808;  Cohen  v.  United  States.  27 
F.  2d  713,  714. 

Moreover,  to  apply  the  government fs  construction  of  Todorow 
to  a  prosecution  under  section  1001  for  falsification  of  a  9(h) 
affidavit  would  conflict  with  American  Communications  Association 
v.  P°ud8 .  339  U.  S.  382,  as  explained  infra,  p.  5. 

C.  False  Swearing  Is  the  Corpus  Delicti  of  the  Offense 
Charged  Here,  and  Hence  the  Perjury  Rule  Applies 
In  This  Case. 

The  indictment  charges  that  the  appellant  "did  make,  use  and 
file#  •  •"  not  merely  a  false  writing,  but  a  false  affidavit. 

Unlike  other  kinds  of  cases  arising  under  18  U.  3.  C.  sec.  1001, 
the  allegation  that  the  false  instrument  was  an  affidavit  was  an 
essential  element  of  the  offense.  This  is  because  section  9(h), 


under  which  the  writing  was  executed,  requires  a  non-Communist 
affidavit,  not  merely  an  unsworn  disavowal.  And,  of  course,  the 
document  executed  by  appellant  under  9(h)  was  in  fact  an  affidavit 


(G.  Ex.  1,  App.  170-1).  The  government's  argument  (Br.  94)  that 
section  1001  applies  to  unsworn  statements  is  beside  the  point  in 
this  case,  since  its  application  for  a  9(h)  falsification  must  be 
to  a  sworn  statement. 

In  this  case,  therefore,  the  corpus  delicti  of  the  offense 
charged,  to  use  the  Hammer  expression,  was  clearly  false  swearing  — 
the  making  of  a  false  affidavit.*  The  matter,  indeed,  is  fore¬ 
closed  by  the  very  decision  of  the  Supreme  Court  which  sustained 
the  constitutionality  of  9(h)#  In  American  Communications 
Association  v#  Douds,  339  U.  S.  382,  the  Court  expressly  recognized 
that  a  prosecution  for  falsifying  an  affidavit  under  9(h)  was  for 
the  offense  of  false  swearing.  In  discussing  the  "belief 51  portion 
of  the  9(h)  affidavit,  the  Court  stated  (at  411,  emphasis  supplied): 

"False  swearing  in  signing  the  affidavit  must, 
as  in  other  cases  where  mental  state  is  in  issue, 
be  proved  by  the  outward  manifestations  of  state 
of  mind.  In  the  absence  of  such  manifestations, 
which  are  as  much  'overt  acts'  as  the  act  of 
joining  the  Communist  Party,  there  can  be  no 
successful  prosecution  for  false  swearing." 

Furthermore,  Douds  evinces  a  recognition  that  the  perjury 
rule  applies  in  a  section  1001  prosecution  for  a  false  9(h) 
affidavit.  For  the  Court  stated  that  direct  proof  of  Party 
membership  was  necessary  to  establish  falsity  of  the  membership 
portion  of  the  affidavit,  while  indirect  proof  could  establish 
falsity  of  the  belief  portion.  See  at  410-11.  This  is  nothing 
more  than  a  reference  to  the  familiar  exception  in  the  perjury  rule 
that  direct  proof  of  falsity  is  not  required  where  the  subject 
matter  is  of  such  a  nature  that  it  cannot  be  directly  proved  and 
can  only  be  established  by  inference.  See  infra,  p.  8.  In 
United  States  v.  Remington.  191  F.  2d  246,  249,  the  Second  Circuit 


*  Insofar  as  the  indictment  charges  the  making  of  a  false 
affidavit,  as  distinguished  from  its  use  and  filing,  false  swearing 
wSS ‘the  offense  par  sei- and  not  merely  its  corpus  delicti#  AH 
that  had  to  be  proved  in  connection  with  the  '♦making"  allegation 
was  falsity,  knowledge  of  falsity,  materiality,  and  basis  for 
federal  jurisdiction  (arising  from  filing  with  the  Board).  All  of 
these  elements,  of  course,  are  the  necessary  and  exclusive 
ingredients  of  perjury.  And  it  is  apparent  that  the  jury's  verdict 
might  have  rested  solely  on  "making". 


5 


recognized  that  these  passages  in  Douds  were  stating  principles  of 
perjury  law  which  were  controlling  in  a  prosecution  for  perjury  in 
denying  before  a  grand  Jury  membership  in  the  Communist  Party. 

It  follows,  therefore,  that  the  authorities  establish  the  need 
to  apply  the  perjury  rule  in  a  section  1001  prosecution  for  a  false 
9(h)  affidavit.  Moreover,  it  would  be  irrational  not  to  apply  the 
perjury  rule  in  such  a  false  swearing  case  merely  because  the  offense 
Is  not  verbally  designated  perjury.  Such  is  the  principle  of  United 
States  v.  Isaacson,  discussed  supra,  p.  2. 

The  only  possible  justification  for  discarding  the  perjury 
rule  in  such  cases  would  be  that  Congress  meant  to  legislate  it 
away  when  it  provided  in  section  9(h)  that  the  prosecution  should 
be  under  section  1001,  and  not,  as  it  might  have,  under  section 
1621.*  But  there  is  nothing  in  the  legislative  history  of  either 
section  9(h)  or  section  1001  to  indicate  any  such  intention.  The 
cause  of  enactment  of  section  1001  was  not  displeasure  with  the  two- 
witness  rule,  but  other  considerations  entirely.  Cf.  United  States 
v.  Bramblett .  348  U.  S.  503;  United  States  v.  Gilliland.  312  U.  S. 

86,  93—5.  And  a  ready  explanation  for  the  reference  in  section 
9(h)  to  section  1001  rather  than  to  section  1621  is  that  it  was 
cleaner  draftsmanship  to  bring  under  one  statute  all  prosecutions 
centering  about  falsifications  of  9(h)  affidavits,  including  not 
merely  the  making  of  a  false  non-Comnunist  affidavit,  to  which 
section  1621  could  apply,  but  also  its  use  and  filing,  whether  by 
the  affiant  or  another,  to  which  1621  could  not  apply.  Surely,  a 
specialized  and  drastic  departure  from  the  firmly  imbedded  princi¬ 
ples  governing  perjury  should  not  be  created  in  the  absence  of  a 
clear  legislative  expression.  See  Weiler  v.  United  States.  323 
U.  S.  606,  610. 

Furthermore,  since  the  penalties  under  section  1001  for 
falsifying  a  9(h)  affidavit  are  somewhat  more  severe  than  the 

*  The  government’s  suggestion  that  1621  does  not  apply  where 
the  oath  for  federal  purposes  is  authorized  to  be  taken  before  a 
notary  public  or  other  state  officer  (Br.  95)  contradicts  the  text 
of  1621  and  United  States  v.  Morehead.  243  U.  S.  607. 


penalties  of  section  1621,  it  would  be  incongruous  to  ascribe  to 
Congress  an  intention  to  lighten  the  burden  of  proof  for  a  perjury 
which  it  punished  more  severely  than  other  perjuries. 

The  realities  compel  application  of  the  perjury  rule  in  this 
case.  The  rule,  "deeply  rooted  in  past  centuries,"  retains 
"continued  vitality"  (Weiler,  at  608-9)*  Like  other  principles  of 
criminal  jurisprudence  which  have  been  developed  to  protect  an 
accused,  its  application  should  not  be  denied  where  there  exist 
the  considerations  which  gave  rise  to  it  and  which  supply  the 
social  inducement  for  its  preservation.  These  considerations 
were  examined  in  the  Brief  for  Appellant  (at  108-9),  and  it  is 
plain  that  they  are  present  here.  Furthermore,  the  experiences  of 
the  last  few  years  (not  to  mention  the  record  in  this  case)  have 
abundantly  demonstrated  that  false  accusations  of  membership  in 
the  Communist  Party  are  a  prevalent  phenomenon;  that  mere 
accusations  in  this  area  tend  to  be  widely  accepted  as  the  equiva¬ 
lent  of  proof;  and  that  it  is  difficult  to  obtain  dispassionate 
consideration  of  such  accusations  whether  by  a  jury  or  ethers. 

And  in  9(h)  cases,  the  possibilities  of  false  accusations  of 
Communism  are  magnified  by  tensions  arising  from  labor  disputes 
and  rivalry.  Accordingly,  it  is  precisely  in  a  prosecution  for 
falsification  of  a  9(h)  affidavit  that  there  is  least  reason  to 
relax  the  perjury  rule  or  to  seek  some  non-existent  technical 
rationale  for  not  applying  it. 

II.  Applying  the  Perjury  Rule  the  Evidence  is  Insufficient. 

A.  The  Rule  as  Applicable  to  This  Case. 

The  classical  statement  of  the  perjury  rule  was  given  in 

United  States  v.  Wood.  14  Pet.  430.  See  also  Hammer  v.  United 

States,  271  U.  S.  620;  Weiler  v.  United  States.  323  U.  S.  606.  The 

initial  premise  was  stated  by  Wood  as  follows  (at  440): 

"There  must,  then,  be  two  witnesses,  or  one  witness 
corroborated  by  circumstances  proved  by  independent 
testimony." 
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The  exceptions  to  this  premise  were  also  stated  by  Wood  (at  441# 
emphasis  supplied): 

,fIn  what  cases,  then  will  the  rule  not  apply?  Or  in 
what  cases  may  a  living  witness  to  the  corpus  delicti  of 
a  defendant  be  dispensed  with,  and  documentary  or  written 
testimony  be  relied  upon  to  convict?  We  answer,  to 
all  such  where  a  person  is  charged  with  a  perjury, 
directly  disproved  by  documentary  or  written  testimony 
springing  from  himself,  with  circumstances  showing 
the  corrupt  intent#  In  cases  where  the  perjury  charged 
is  contradicted  by  a  public  record,  proved  to  have 
been  well  known  to  the  defendant  when  he  took  the  oath, 
the  oath  only  being  proved  to  have  been  taken#  In 
cases  where  a  party  is  charged  with  taking  an  oath, 
contrary  to  what  he  must  necessarily  have  known  to  be 
the  truth,  and  the  false  swearing  can  be  proved  by  his 
own  letters,  relating  to  the  fact  sworn  to,  or  by 
other  written  testimony  existing  and  being  found  in 
the  possession  of  a  defendant,  and  which  has  been 
treated  by  him  as  containing  the  evidence  of  the  fact 
recited  in  it#11 

As  the  underscored  passage  in  the  quoted  text  shows,  a 
living  witness  may  be  dispensed  with  only  when  there  are  present 
the  stated  exceptions  of  direct  proof  of  the  perjury  supplied  by 
writings  springing  from  the  accused  or  public  records# 

One  other  qualification  of  the  initial  premise  has  been 
developed  since  Wood#  namely,  when  the  statement  alleged  to  be 
false  deals  with  a  non-objective  fact  (such  as  a  mental  state), 
which  cannot  by  its  very  nature  be  contradicted  by  direct  evidence# 
In  such  a  case,  circumstantial  evidence  will  suffice#  But  in  all 
other  cases,  circumstantial  evidence,  no  matter  how  persuasive, 
is  not  sufficient.  United  States  v#  Otto#  54  F.  2d  277;  United 
States  v.  Allen#  194  Fed.  664;  Radomsky  v.  United  States#  180.  F.  2d 
781. 


Where  the  last  exception  is  not  present,  the  testimony  of  the 
living  witness  or  witnesses  or  the  documentary  proof  which  can 
take  the  place  of  living  witnesses  must  be  direct  proof  of  falsity  ~ 
i.e#,  in  direct  contradiction  of  the  statement  alleged  to  be  false 
without  the  need  for  inferences.  Wigmore,  sec.  25;  United  States  . 
v.  Hiss#  185  F#  2d  822,  824;  United  States  v.  Nessanbaum#  205  F#  2d 
93;  Smith  v.  United  States#  169  F.  2d  118,  121;  Hart  v.  United  States . 
131  F.  2d  59;  Radomsky  v#  United  States,  supra:  Wood  v.  United 
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States,  supra.  The  corroboration  needed  for  a  single  witness  must 
be  independent  and  of  such  a  character  as  to  be  consistent  only 
with  guilt  and  inconsistent  with  innocence.  United  States  v.  Hiss. 
supra:  United  States  v.  Neff.  212  F,  2d  297,  309;  United  States  v. 
Nessanbaum.  supra:  United  States  v.  Rose,  215  F.  2d  617;  United 
States  v.  Goldstein,  168  F.  2d  666;  United  States  v.  Otto,  supra: 
United  States  v.  Isaacson,  59  F.  2d  966;  McWhorter  v.  United 
Spates,  193  F.  2d  982,  985;  Fraser  v.  United  States,  145  F.  2d  145, 
151*  Where  a  document  is  of  such  a  character  that  it  can  take  the 
place  of  living  witnesses,  there  must  be  independent  corroboration 
in  addition.  Uhited  States  v.  Wood.,  supra,  at  440;  United  States  v. 
Nesaenbaum,  supra,  at  96. 

In  Maragon  v.  United  States,  87  App.  D.  C.  349,  187  F.  2d  79, 

80,  cert.  den.  341  U.  S.  932,  and  Young  v.  United  States.  94  App. 

D.  C.  54,  212  F.  2d  236,  cert.  den.  347  U.  S.  1015,  this  Court 

observed  that  the  two-witness  rule  is  misnamed,  the  correct 

formulation  being  that  "the  uncorroborated  oath  of  one  witness  is 

not  enough  to  establish,  for  purposes  of  conviction  of  perjury,  the 

falsity  of  sworn  testimony."  In  Doto  v.  United  States,  223  F.  2d 

309,310,  this  Court,  citing  Wood  and  Hammer,  pointed  out  that  the 

rule  does  not  necessarily  require  that  at  least  one  live  witness 

testify,  and  stated  (emphasis  supplied): 

"Documentary  evidence,  and  even  so-called  circumstantial 
evidence  under  some  conditions,  may  be  certain  beyond 
doubt," 

We  take  it  that  the  formulation  stated  in  Maragon,  Young,  and 
Doto  were  referring  to  the  particular  exceptions  already  indicated, 
and  did  not  mean  that  absent  such  exceptions  the  standard  statement 
of  the  rule  (two  witnesses  or  one  plus  independent  corroboration) 
is  incorrect.  In  fact,  Maragon  and  Young  involved  the  recognized 
exception  of  documents  springing  from  the  accused,  and  Doto  the 
recognized  exception  of  public  records.  In  line  with  the  control¬ 
ling  Supreme  Court  case  of  Wood  and  the  universal  rule  in  other 
Circuits,  the  decisions  cannot  be  taken  to  have  expanded  the 
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recognized  exceptions,  to  permit  perjury  convictions  on  circum¬ 
stantial  evidence  absent  the  one  exception  where  the  matter  involved 
is  not  capable  of  objective  proof,  or  to  permit  dispensing  with  a 
live  witness  when  none  of  the  recognized  exceptions  are  present. 

In  the  present  case,  it  is  apparent  that  none  of  the 
exceptions  of  the  perjury  rule  are  applicable.  The  claimed 
falsity  was  as  to  membership  in  and  support  of  the  Communist  Party. 
Both  of  these  are  objective  circumstances  which  are  by  their 
nature  susceptible  of  direct  proof.  United  States  v*  Neff*  supra, 
held  that  Communist  Party  membership  is  such  an  objective  fact, 
which  therefore  must  be  proved  in  perjury  prosecutions  by  direct 
evidence.  In  American  Communications  Association  v.  Douds,  supra, 
the  Supreme  Court  stated  that  the  belief  portion  of  the  9(h) 
affidavit  could  be  proved  by  indirect  evidence  since  it  related  to 
a  mental  state.  But  the  belief  portion  is  not  in  issue  in  this 
case.  And  in  Douds,  the  Supreme  Court  recognized,  expressly  as 
to  membership  and  inp licit ly  as  to  support,  that  unlike  the  case  of 
belief,  falsity  on  these  issues  had  to  be  proved  "directly".  See 
supra,  pp.  5-6. 

Accordingly,  the  proof  in  this  case  could  not  merely  be 
circumstantial,  but  had  to  be  of  a  directly  contradictory  nature. 

Nor  does  this  case  come  within  the  exceptions  described  in 
Wood,  so  as  to  permit  dispensing  with  a  live  witness.  The  public 
records  exception  is  not  applicable,  since  no  public  record  was 
introduced  showing  that  the  appellant  was  a  member  of  or  supported 
the  Communist  Party.  In  fact,  the  only  public  record  in  evidence 
of  any  kind  was  the  9(h)  affidavit  itself. 

The  exception  of  documents  springing  from  the  accused  is  also 
not  present.  The  only  documents  introduced  which  sprung  from  the 
appellant  were  (1)  the  9(h)  affidavit  itself;  (2)  his  written 
resignation  from  the  Communist  Party;  and  (3)  his  public  statement, 
issued  upon  execution  of  the  affidavit,  which  announced  his 
resignation.  Neither  the  resignation  nor  the  statement  were 
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admissions  or  evidence  of  membership  in  the  Communist  Party  or 
support  of  an  organization  believing  in  violent  overthrow  of  the 
government,  but  were  instead  disclaimers* 

It  is  true  that  the  governments  witnesses  (including  Budenz 
who  did  not  even  claim  to  have  ever  met  the  appellant)  gave  as 
their  "expert11  opinion  the  view  that  the  statement  must  mean 
exactly  the  opposite  of  what  it  said*  But  this  astounding  inter¬ 
pretation  sprang  from  the  government fs  witnesses,  not  from 
appellant.  Furthermore,  in  view  of  the  irrationality  and  defici¬ 
ency  of  this  testimony  on  numerous  grounds  (see  Brief  for  Appellant, 
pp*  40-42,  59-63),  reliance  on  it  would  be  incredible*  It  would 
authorize  convictions  on  the  testimony  of  hired  prosecution 
witnesses  that  in  their  opinion  an  accused  is  guilty* 

It  appears,  the re fore, that  none  of  the  exceptions  or 
qualifications  of  the  two-witness  rule  can  possibly  be  applied  in 
this  case*  Accordingly,  the  conviction  can  be  sustained  only  if 
the  evidence  met  the  following  standards:  (l)  There  had  to  be  two 
live  witnesses,  or  one  live  witness  plus  independent  corroboration, 
who  gave  direct  testimony  establishing  that  appellant  was  a  member 
of  or  supported  the  Communist  Party  after  he  resigned*  (2)  Circum¬ 
stantial  evidence,  no  matter  how  persuasive,  would  not  suffice. 

(3)  The  evidence  corroborating  a  single  live  witness  had  to  be 
consistent  only  with  guilt  and  inconsistent  with  innocence. 

We  turn  now  to  an  examination  of  the  case  in  order  to 
determine  if  these  standards  were  satisfied  on  either  count* 

B.  The  Evidence  of  Membership* 

In  the  Brief  for  Appellant,  pp.  3-19,  36-44#  we  examined  the 
evidence  in  detail,  and  need  not  re-examine  it  at  length  here*  We 
think  it  is  indisputable  that  the  case  on  membership  rests  entirely 
on  weak  circumstantial  evidence.  There  was  simply  no  direct 
evidence  of  any  kind,  whether  from  a  living  witness  or  from 
documentary  evidence,  that  appellant  was  a  member  of  the  Communist 
Party  at  any  time  after  his  res’? cnatl on  from  the  Party  on  August  24# 
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1950*  We  stated  in  the  Brief  for  Appellant  (p#  37),  and  we  reiter¬ 
ate  here: 

‘•There  is  not  one  iota  of  evidence  that  at  any  time 
after  August  24 ,  1950,  the  appellant  had  any  dealings , 
relations,  or  connection  with  the  Communist  Party, 
or  in  any  way  supported  it.  Still  less  is  there  any 
evidence  of  the  ordinary  indicia  of  membership  or  of 
the  1 support f  which  a  member  gives  an  organization. 

Thus  there  was  no  evidence  that  appellant  attended 
Party  meetings,  paid  dues,  engaged  in  Party  activities, 
acted  in  furtherance  of  Party  decisions,  etc,11 

Indeed,  we  would  be  surprised  if  the  government  claims  that 
there  is  direct  evidence  of  membership#  It  certainly  admitted 
the  contrary  at  the  trial,  the  prosecutor  stating  in  his  summation 
(App#  2165): 

••The  mere  fact  that  there  is  no  evidence  before  you 
ladies  and  gentlemen  that  Gold  after  1950,  August, 
didn*t  have  a  Party  card,  didnft  attend  meetings  or 
didnft  pay  dues,  under  the  testimony  of  the  witnesses 
sworn  on  oath  before  you  is  not  indicative  that  he  was 
not  a  member#  None  whatever,11 

The  governments  statement  of  the  membership  evidence  in  the 
Brief  for  Appellee  (pp.  3  -  16,  38  -  46),  loaded  though  it  is  and 
oblivious  to  the  concessions  and  qualifications  made  by  its  own 
witnesses,  likewise  rests  entirely  upon  circumstantial  evidence. 

The  only  conduct  of  appellant  on  which  it  relies  as  occurring 
after  appellant  resigned  from  the  Communist  Party  is  his  participa¬ 
tion  in  the  May  Day  parades  of  1951  and  1952#  This  is  certainly 
not  direct  evidence  of  Party  membership,  nor  can  it  even  afford  an 
inference  of  membership#  (See  our  discussion  of  the  evidence  on 
the  parades  infra#  p#  13  $  and  in  Brief  for  Appellant,  pp.  15  - 

17,  42  -  43  •)  Everything  else  relied  on  by  the  government  consists 
of  the  fanciful  opinions  and  interpretations  of  its  ex-Communist, 
paid  witnesses;  of  appellants  membership  and  participation  in  the 
Party  before  he  resigned  from  it;  and  of  alleged  policies  of  the 
Party  and  the  Daily  Worker  as  described  by  the  opinion  and  con- 
clusory  testimony  of  the  same  witnesses,  and  diluted  by  the  objective 
fact 8  and  the  witnesses f  admissions  on  cross-examination#  - 


C.  The  Evidence  of  Support . 

At  the  trial,  the  prosecution  made  no  distinction  between  the 
membership  and  support  issues,  but  relied  indiscriminately  on  the 
same  evidence  to  prove  both.  Apparently,  its  theory  on  the  support 
count  was  that  appellant  was  a  member,  and  that  a  member  ipso 
facto  supports  the  organization  to  which  he  belongs.  (See  Brief 
for  Appellant,  pp.  6  -  7.) 

This  theory,  of  course,  cannot  be  sustained  for  the  same 
reason  that  the  verdict  on  membership  can  not  stand.  Since  the 
evidence  on  membership  was  circumstantial  and  tenuous,  the 
conclusion  that  appellant  supported  the  organization  by  belonging 
to  it  likewise  rests,  once  removed,  on  the  same  circumstantial 
and  tenuous  evidence. 

The  prosecution  did  introduce  direct  evidence  that  appellant 
participated  in  the  May  Day  parades  of  May  1,  1951  and  1952.  But 
this  was  not  direct,  nor  even  valid  circumstantial,  evidence  that 
the  participation  was  support  of  the  Communist  Party  and  still  less 
that  it  was  support  of  the  Party  in  promoting  violent  overthrow. 

Such  a  conclusion  can  be  reached  only  by  the  making  of  violent 
inferences  contrary  to  the  uncontradicted  testimony  from  both  sides 
concerning  the  May  Day  parades  ,  the  extensive  participation  therein 
of  non-Communists,  and  the  nature  of  appellant 9 s  participation  in 
them  as  a  traditional  Union  function.  It  would  also  require  an 
inference  to  be  made  that  the  1951  and  1952  parades  were  the  same 
as  parades  in  earlier  years.  For  the  prosecution 9 s  ex-Communist 
witnesses,  having  left  the  Party  before  the  1951  parade,  could  and 
did  testify  only  as  to  such  earlier  parades.  It  would  also  require 
the  extreme  inference  that  when  appellant  executed  the  9(h)  affida¬ 
vit  on  August  29,  1950,  he  had  in  mind  that  he  would  participate 
with  his  Union  in  parades  on  May,l,  1951  and  1952.  Finally,  the 
heart  of  the  government’s  contention  rests  on  opinion  testimony 
concerning  the  significance  of  participation  in  the  parades.  We 
think  that  the  Brief  for  Appellant  adequately  deals  with  the  subject 
of  the  .parades  (at  pp  .  15-17,  42-43  ),  so  v/e  will  say  no  more  here, 
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except  to  point  out  that  the  Brief  for  Appellee  (at  pp*  15-16,  42-43) 
gives  a  completely  misleading  account  of  the  subject  by  conveniently 
ignoring  not  only  the  uncontradicted  defense  testimony,  but  also 
the  concessions,  ruinous  to  the  prosecution’s  theory,  wrung  from  the 
government’s  own  witnesses* 

It  was  not  until  we  received  the  Brief  for  Appellee  that  we 
discovered  that  one  of  the  ways  in  which  appellant  was  claimed  to 
have  supported  an  organization  believing  in  violent  overthrow  was 
by  issuing  his  public  announcement  of  his  resignation*  See  Brief 
for  Appellee,  pp*  46-7.  No  such  contention  was  made  by  the  pro¬ 
secution  at  the  trial,  nor  did  the  tidal  court’s  extremely  vague 
and  unsatisfactory  instructions  (Brief  for  Appellant,  pp.  99-106) 
contain  any  intimation  that  such  a  view  was  possible.  Whatever 
the  jury  relied  on  in  its  verdict  on  the  support  count,  it  is 
inconceivable  that  it  relied  on  appellant’s  resignation  statement. 

Furthermore,  there  is  no  merit  in  the  belated  suggestion*  A 
declaration  that  the  Communist  Party  does  not  believe  in  violent 
overthrow  is  not  direct,  or  even  indirect,  evidence  that  the  speaker 
supports  violent  overthrow,  but  is  to  the  contrary  effect.  Yet 
it  is  only  such  support  of  the  organization’s  teachings  of  violence 
that  9(h)  refers  to  under  the  interpretation  placed  on  it  for 
constitutional  reasons  and  in  accordance  with  the  legislative 
history  by  American  Communications  Association  v.  Douds,  supra* 

See  Brief  for  Appellant,  pp.  100-2,  103-4.  Furthermore,  9(h) 
would  obviously  violate  the  First  Amendment  if  it  were  so  applied 
as  to  prevent  union  officers  from  stating  publicly  their  opinion 
that  the  Communist  Party  i3  a  good  organization. 

The  fact  is  that  the  evidence  on  both  membership  and  support 
not  only  fails  to  satisfy  the  need  for  direct  evidence  under  the 
perjury  rule,  but  would  not  be  adequate  under  the  rule  even  for 
corroboration  of  direct  evidence,  if  any  had  existed.  This  is 
shown  by  United  States  v.  Neff,  212  F.  2d  297.  There  the  defendant 
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was  convicted  of  perjury  for  denying,  inter  alia,  that  she  had 
ever  attended  a  meeting  of  the  Communist  Party.  The  prosecution 
introduced  a  single  living  witness  who  testified  that  he  had  seen 
the  defendant  at  two  Communist  Party  meetings  (see  at  305)*  The 
question,  therefore,  was  whether  this  direct  testimony  was  ade¬ 
quately  corroborated  under  the  perjury  rule.  The  corroboratory 
testimony  was  that  of  other  witnesses  to  the  effect  that  the 
defendant  had  orally  admitted  being  a  member  of  the  Communist 
Party;  that  defendant  had  not  denied  a  statement  made  in  her 
presence  that  she  was  a  Communist;  that  one  government  witness  had 
on  one  occasion  paid  the  defendant  Party  dues;  that  another 
government  witness  had  seen  her  once  collect  Party  dues  from  two 
other  persons  (see  at  305)#  The  Third  Circuit  ruled  that  the 
corroboratory  testimony  was  insufficient,  and  it  reversed  the 
conviction  on  the  particular  count  for  failure  to  enter  a  judgment 
of  acquittal  •  The  court  stated  (at  307-S): 

"Applying  the  principles  stated,  we  are  of  the 
opinion  that  the  trial  judge  erred  in  denying  defendants 
motion  for  acquittal  as  to  Count  1.  He  should  have 
ruled  as  a  matter  of  law  that  the  evidence  asserted 
by  the  government  to  be  "corroborative11  of  Woolley fs 
testimony  as  to  the  defendants  attendance  at  a  Communist 
Party  meeting  patently  failed  to  meet  the  standards  of 
proof  long  established  in  perjury  cases.  The  "corro¬ 
borative"  evidence  did  not  independently  establish  the 
perjury  charged  in  Count  1.  It  did  not  establish  or 
tend  to  establish  that  the  defendant  had  ever  attended 
a  Communist  Party  meeting.  The  mere  circumstances 
that  one  has  signed  a  Communist  Party  nominating  petition 
is  in  no  way  "evidence"  that  one  has  attended  a  Communist 
Party  meeting.  Nor  does  the  circumstance  that  one  is 
a  Communist  Party  member  establish  that  he  or  she  ever 
attended  a  Communist  Party  meeting.  The  same  is  equally 
true  with  respect  to  the  collection  of  dues  for  the 
Communist  Party.  On  the  latter  score  it  must  be  noted 
that  the  "corroborative"  evidence  relating  to  the 
collection  of  dues  in  each  instance  specifically  fixed 
the  place  of  collection  at  the  union  office  where 
defendant  was  employed  -  not  at  a  Communist  Party 
meeting.  We  do  not  think  that  the  points  enumerated 
have  to  be  labored.  Countless  numbers  of  citizens  have 
been  stalwart  members  of  political  parties;  signed 
their  nominating  petitions  and  collected  contributions 
for  them  without  ever  having  attended  a  meeting  of  their 
respective  parties.  The  connection  between  the  circum¬ 
stances  stated,  viz.,  membership  in  the  Communist  Party, 
signing  a  Communist  Party  nominating  petition  and  the 
collection  of  Communist  Party  dues,  and  the  ultimate 
fact  sought  to  be  established  -  attendance  at  a  party 
meeting  -  is  not  commensurate  with  the  character  of 
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corroborative  evidence.  While  it  may  be  more  probable 
that  one  who  is  a  member  of  a  political  party  and  had 
signed  one  of  its  nominating  petitions  and  had  collected 
dues  for  it,  would  attend  a  party  meeting  than  one  who 
was  not  a  party  member,  there  is  certainly  no  inconsistency 
between  engaging  in  one  of  the  acts  stated  and  not  the 
other  (attending  a  party  meeting). 

:?Evidence  tending  to  establish  the  probability  of 
conduct  is  not  enough;  more  than  that  is  required; 
the  path  from  the  corroborating  evidence  must  lead 
directly  to  the  inevitable  -  not  merely  probable  - 
conclusion  of  falsity.  The  corroborative  evidence  must 
directly  substantiate  the  testimony  of  a  single  witness 
who  has  sworn  to  the  falsity  of  the  alleged  perjurious 
statement  and  must  be  equally  strong  and  convincing  as 
the  direct  testimony  which  would  be  regarded  as  sufficient 
proof,13 


Conclusion 

The  perjury  rule  applies,  and  the  evidence  under  both 
counts  is  palpably  insufficient  to  satisfy  it.  Indeed,  the  evidence 
is  insufficient  even  without  reference  to  the  perjury  rule.  The 
conviction  of  appellant  was  a  gross  miscarriage  of  justice.  It 
stemmed  not  frcm  the  evidence,  but  from  environmental  considera¬ 
tions,  unfair  tactics  of  the  prosecution,  the  F.B.I.fs  communica¬ 
tions  with  the  jury,  the  erroneous  admission  of  inadmissible 
evidence,  and  the  giving  of  erroneous  instructions.  The  conviction 
should  be  reversed  with  the  direction  that  a  judgment  of  acquittal 
be  entered. 


Respectfully  submitted. 


Harold  I.  Gammer 
Joseph  Forer 
David  Rein 


Attorneys  for  Appellant 
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MEMORANDUM  FOR  APPELLANT  IN  REPLY  TO 
APPELLEE1 S  "REPLY”  MEMORANDUM 


I.  False  Swearing  and  the  Perjury  Rule 


The  appellee  nowhere  asserts  that  the  perjury  rule  does  not 
apply  to  false-swearing  cases,  nor  does  it  attempt  to  distinguish  the 
authorities  on  the  subject  cited  in  our  principal  memorandum,  pp.  2-3* 
However,  in  parti (E)  of  its  memorandum,  describing  "cases  in  which  the 
perjury  rule  has  been  held  not  applicable,"  the  appellee  cites  two 
Second  Circuit  decisions  for  the  proposition  that  the  perjury  rule  is 
not  applicable  to  false  swearing  in  bankruptcy  proceedings*  Kahn  v* 
United  States*  214  F.  54;  Schonfelt  v.  United  States*  277  F*  934# 

Neither  of  these  cases  can  be  considered  authoritative.  (1)  Both 
proceeded  on  the  mistaken,  but  then  prevalent,  notion  that  the  perjury 
rule  is  obsolete  and  need  not  be  applied  even  in  prosecutions  under 
the  regular  perjury  statute.  See  Kahn  at  57  •  we  think  that  the 

ancient  rule  has  become  inapplicable  to  modern  conditions  .  •  •"); 
Schonfelt  at  939  ("•  •  .  the  ancient  rule  *  *  •  has  been  practically 
annulled.  •  •")•  (2)  The  theory  of  the  two  cases  was  repudiated  by 

the  Second  Circuit  in  United  States  v.  Isaacson.  59  F.  2d  966,  holding 
the  perjury  rule  applicable  under  the  "special  statute"  punishing 
false  swearing  in  naturalization  proceedings.  (3)  Hammer  v.  United 
States,  271  U.S.  620,  holds  contrary  to  Kahn  and  Schonfelt.  that  the 
perjury  rule  does  apply  to  prosecutions  for  false  swearing  in  bankrupt¬ 
cy  cases.  (4)  The  exact  contrary  to  Kahn  and  Schonfelt  was  held  by 
the  Seventh  Circuit  in  Epstein  v.  United  States.  196  Fed.  354,  cert, 
den.  223  U.  S.  731. 
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Appellee,s  reliance  on  Warszower  v.  United  States,  312  U.S.  342, 
is  also  misplaced.  That  was  not  treated  by  the  Court  as  involving 
either  perjury  or  false  swearing.  This  is  understandable,  since 
despite  appelleefs  assertion  (Mem,,  p.  10)  that  the  passport  applica¬ 
tion  there  was  under  oath,  (1)  no  such  circumstance  appears  from  the 
opinion,  and  (2)  the  statutory  offense  there  was  applicable  whether  or 
not  the  false  statement  was  sworn;  there  was  no  affidavit  requirement 
such  as  is  made  by  9(h). 

We  pointed  out  in  our  principal  memorandum  that  Douds  recognized 
that  a  section  1001  prosecution  for  a  9(h)  falsification  involves 
false  swearing  and  that  the  perjury  rule  is  applicable  to  such  a 
prosecution.  The  appellee  makes  the  unconvincing  reply  (Mem.,  3-4), 
that  these  references  in  Douds  are  dicta,  and  that  anyway  Douds  re¬ 
ferred  to  the  quality  and  nature  of  the  evidence,  not  the  quantum.  But 
as  our  principal  memorandum  and  further  discussion  herein  show,  the 
perjury  rule  is  precisely  a  rule  as  to  the  quality  and  nature  of  the 
evidence. 

II.  The  Requirements  of  the  Perjury  Rule. 

Appellee  argues  that  perjury  does  not  require  direct  proof,  but 
that  it  may  under  any  circumstances  be  proved  by  circumstantial 
evidence.  It  asserts  that  the  only  rule  is  that  the  testimony  of 
one  witness  standing  by  itself  is  insufficient.  This  argument  finds 
no  support  in  the  authorities  cited  by  appellee;  it  is  contrary  to  the 
universal  authority;  and  it  makes  nonsense  out  of  the  rule. 

1.  For  its  proposition  appellee  first  (Mem.  15)  cites  Wood 
as  holding  that  "the  testimony  of  a  living  witness  was  unnecessary 
where  the  falsity  of  the  statement  could  be  proved  by  documentary 
evidence.11  What  Wood  held,  of  course,  was  that  the  testimony  of  a 
living  witness  could  be  dispensed  with  only  if  there  was  introduced 
documentary  evidence  springing  from  the  witness  or  in  the  nature  of 
public  records,  which  directly  and  unequivocally  contradicted  the 
statement  alleged  to  be  false.  This  principle  has  been  repeatedly 
recognized.  See,  e.g.,  United  States  v.  Uessanbaum.  205  F.  2d  93,  96; 
our  principal  memorandum,  pp.  8-9*  As  our  principal  memorandum  showed 


(p.  10-11) ,  this  exception  to  the  rule  is  not  involved  here  since  there 
was  no  document  springing  from  the  appellant  or  in  the  nature  of  a 
public  record  establishing  that  appellant  was  a  member  of  or  supported 
the  Communist  Party.  There  was  no  public  record  other  than  the  9(h) 
affidavit,  and  the  documents  springing  from  appellant  are  to  the 
contrary  effect. 

Next,  appellant  cites  for  its  proposition  three  cases  which  held 
circumstantial  evidence  sufficient  when  the  subject  matter  involved  a 
subjective  rather  than  objective  fact,  and  therefore  could  not  be 
proved  by  direct  evidence.  Thus  in  Regina  v.  Hook.  27  L.I.M.C.  222, 
the  issue  was  whether  the  defendant  lied  as  to  what  he  saw.  In  People 
v.  Doody,  172  N.Y.  165,  and  Behrle  v.  United  States.  69  App.  D.C.  304# 
IDO  F.  2d  714#  the  issue  was  whether  each  defendant  lied  in  denying 
his  recollection  of  an  event.  But  these  merely  illustrate  the  one 
other  familiar  exception  to  the  rule  also  discussed  in  our  principal 
memorandum  (p.  8).  They  do  not  eliminate  the  rule  so  as  to  permit 
proof  by  circumstantial  evidence  when  the  issue  is  one  of  objective 
fact.  See,  e.g.,  Fotie  v.  United  States.  137  F.  2d  831,  842,  recog¬ 
nizing  that  circumstantial  evidence  sufficed  only  because  the  accusa¬ 
tion,  being  a  false  denial  of  recollection,  was  within  the  non-objective 
exception;  and  cases  cited  in  our  principal  memorandum,  p.  8. 

The  non-objective  exception  is  not  applicable  in  this  case  because 
membership  in  and  support  of  the  Communist  Party  are  objective  facts. 
This  is  obvious  on  the  face  of  it,  and  was  also  recognized  by  the 
Supreme  Court  in  Douds  and  by  the  Third  Circuit  in  Neff.  See  our 
principal  memorandum,  pp.  5-6,  10,  14-16. 

Appellee  tries  to  fit  the  case  within  the  non-objective  exception 
on  the  ground  that  membership  and  support  at  the  time  of  executing  the 
affidavit  are  hard  to  prove  (Mem.  16).  But  difficulty  of  proof  does 
not  change  the  objective  nature  of  the  fact  to  be  proved.  Furthermore, 
any  difficulty  of  proof  stems  from  the  fact  that  Congress  required  the 
affidavit  to  be  in  the  present  tense.  Appellee's  argument  comes  down 
to  nothing  more  than  a  desire  to  expand  the  affidavit  beyond  the  terms 
prescribed  by  Congress. 
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The  appellee fs  quotation  (Mem#  16)  from  Hupman  v#  United  States, 
219  F#  2d  243#  referred  to  in  Jencks  v#  United  States,  226  F#  2d  540, 
is  beside  the  point.  In  neither  case  was  the  perjury  question  raised 
by  appellee fs  own  admission  (Mem#  8-9).  Neither  case  purports  to  deal 
with  the  perjury  rule.  Furthermore,  all  Hupman  and  Jencks  hold  is 
that  evidence  of  Party  membership  on  the  day  of  execution  of  the 
affidavit  can  be  shown  by  proof  of  membership  shortly  before  and 
shortly  after  the  day.  It  may  be  that  direct  proof  of  membership 
during  a  period  including  the  critical  day  is  direct  proof  of  member¬ 
ship  on  the  critical  day,  since  membership  is  a  continuing  affair. 

But  in  this  case  there  is  no  direct  proof  of  membership  during  such  a 
period.  All  the  direct  proof  stops  with  the  day  on  which  appellant 
resigned  from  the  Party.  Surely  the  claimed  difficulty  of  producing 
direct  proof  of  membership  on  a  particular  day  does  not  justify  the 
elimination  of  direct  proof  of  membership  altogether,  whether  on  the 
particular  day  or  for  a  period  including  the  day. 

2.  Appellee1 s  proposition  is,  therefore,  not  supported  by 
the  authorities  it  cites.  It  is  also  contrary  to  the  unanimous 
authority. 

By  definition,  "direct  evidence"  of  falsity  is  the  testimony  of 
an  eye-witness  that  the  facts  are  contrary  to  the  representation  made 
under  oath.  Wigmore,  secs.  24,  25*  The  original  version  of  the 
perjury  rule  permitted  conviction  only  on  the  direct  evidence  of  at 
least  two  witnesses.  This  was  modified  by  Wood  to  the  extent  already 
seen,  and  further  modified  by  the  non-objective  exception.  But  absent 
the  documentary  evidence  and  non-objective  exceptions,  at  least  one 
living  witness  is  necessary  to  conviction.  See  Wigmore,  sec.  2042; 
our  principal  memorandum,  pp.  7-8.  But  these  limited  relaxations  of 
the  direct  evidence  requirement  obviously  do  not  eliminate  the 
requirement  of  direct  evidence  when  the  exceptional  situations  do  not 

**  Of  the  nine  cases  listed  by  appellee  of  prosecutions  under 
section  1001  for  false  affidavits  under  9(h),  in  none,  by  appelleefs 
own  showing,  has  the  applicability  of  the  perjury  rule  been  passed  on 
by  an  appellate  court.  In  only  two  (Fisher  and  the  present  case)  is 
it  stated  that  the  trial  court  was  requested  to  apply  the  perjury  rule. 
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exist. 


Therefore  the  rule  is  not  merely  a  virtually  useless  negative, 
which  merely  prohibits  conviction  on  one  witness 1  testimony.  It  is  an 
affirmative  -  that  direct  evidence  of  two  witnesses,  or  of  one  plus 
corroboration  is  necessary  except  where  the  specific  documentary  and 
not-objective  exceptions  apply.  The  rule  is  universal  that  if  the 
stated  exceptions  are  not  present,  circumstantial  evidence  alone  will 
not  support  a  perjury  conviction.  See,  e.g.  Spaeth  v.  United  States. 
218  F.  2d  36;  Clayton  v.  United  States .  284  F#d.  537#  539;  United 
States  v.  Rose,  215  F.  2d  617;  Hart  v.  United  States .  131  F.  2d  59, 

61;  Phair  v.  United  States.  60  F.  2d  953#  954;  cases  cited  in  our 
principal  memorandum,  pp.  8-9* 

If  the  perjury  rule  merely  eliminates  conviction  on  oath  against 
oath  and  thus  permits  conviction  solely  on  circumstantial  evidence 
under  any  circumstances,  then  the  cases  are  inexplicable  which  have 
held  corroborative  evidence  insufficient  to  reduce  the  number  of 
witnesses  to  one,  though  the  corroboration  would  obviously  be 
adequate  circumstantial  evidence  to  support  conviction  absent  the 
perjury  rule.  See,  e.g.,  our  discussion  of  Neff  in  our  principal 
memorandum,  pp.  14-16.  Also  inexplicable  would  be  the  settled 
principle  that  perjury  can  not  be  proved  merely  by  the  alleged 
perjurer’s  admissions  that  his  statement  was  false.  Hammer  v.  United 
States.  271  U.S.  620;  Phair  v.  United  States,  supra ;  Clayton  v.  United 
States,  supra;  McWhorter  v.  United  States.  193  F«  2d  982;  United  States 
v.  Nessanbaum.  205  F.  2d  93#  96. 

This  Court’s  forumlation  of  the  perjury  rule  in  Mar agon  and  Young 
(see  our  principal  memorandum,  pp.  9-10)  seems  to  us  to  be  an  over¬ 
simplification#  though  there  can  be  no  quarreling  with  the  results 
of  the  decisions  on  the  facts.  We  can  not  believe  that  Maragon  and 
Young  meant  to,  or  could,  overrule  the  principles  of  perjury  law 
settled  by  the  Supreme  Court,  the  other  Circuits,  and  historical 
development,  so  as  to  permit  conviction  of  perjury  under  any  circum¬ 
stances  on  circumstantial  evidence  alone. 
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Ill*  The  Perjury  Rule  Applied  to  the  Facts . 

None  of  the  exceptions  to  the  perjury  rule  being  present  in  this 
case,  direct  evidence  of  falsity  was  necessary.  Appellant fs  memoran¬ 
dum  does  not  refute  our  demonstration  that  no  direct  evidence  was 
produced  and  that  the  conviction  rests  solely  on  weak  circumstantial 
evidence,  if  indeed  on  so  much. 

Respectfully  submitted, 

Harold  Cammer 
Joseph  Forer 
David  Rein 

Attorneys  for  Appellant. 


Service  acknowledged  this  7th  day  of  February,  1956. 


Assistant  United  States  Attorney 
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SUPPLEMENTAL  MEMORANDUM  FOR  APPELLANT 
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The  portion  of  the  opinion  set  out  in  appellee fs  memorandum 
deals  with  the  Ninth  Circuit fs  view  as  to  the  applicability  of  the  per¬ 
jury  rule. 


It  should  first  be  noted  that  the  court  recognized  that  the 
question  was  an  open  one  upon  which  there  were  no  prior  appellate 
decisions.  In  our  view  the  conclusion  of  the  Ninth  Circuit  was  errone¬ 
ous  and  is  not  based  on  persuasive  reasoning. 

The  court  seemed  to  view  the  issue  as  one  of  the  applicability 
of  the  perjury  rule  to  any  prosecution  under  18  U.S.C.,  sec.  1001.  It 
did  not  consider  the  question  actually  presented,  which  is  whether  the 
perjury  rule  applies  in  a  prosecution  under  1001  alleging  a  false 
affidavit  under  section  9(h).  This  may  be  the  explanation  for  the 
court  fs  statement  that  "the  reasons  behind  the  perjury  rule  do  not  seem 
applicable" •  Even  on  this  mistaken  basis  the  court  stated  that  it 
considered  the  question  to  be  "a  close  one". 


II* 


The  Fisher  case,  in  fact  reversed  a  conviction  for  a  false 
9(h)  affidavit.  Other  portions  of  the  Fisher  opinion  support  our 
contention  that  the  court  below  in  our  case  erroneously  instructed  the 
jury.  We  quote  the  portions  of  the  opinion  dealing  with  the  failure  to 
give  appropriate  instructions  on  informers  and  the  erroneous  instruction 
on  the  definition  of  membership. 


Appellant  argues  that  the  trial  court  erred  in  not  giving 
an  adequate  instruction  warning  the  jury  about  the  testimony  of 
paid  informers#  The  trial  court  gave  the  following  instruction j 

"The  evidence  shows  that  certain  of  plaintiff fs  witnesses 
were  in  times  past  engaged  t>y  the  government  to  join  the 
Communist  Party  and  make  reports  to  the  Federal  Bureau  of 
Investigation  of  such  facts  as  they  learned  during  such 
association;  also  that  they  were  paid  considerable  sums  of 
money  while  so  engaged#  In  weighing  the  testimony  of  such 
witnesses  in  this  case  you  should  scrutinize  their  testimony 
with  care  and  caution  and  after  so  considering  their  testi¬ 
mony  give  it  just  such  weight  as  you  believe  it  to  be 
entitled  to  in  view  of  all  the  circumstances  of  the  case 
as  disclosed  by  the  evidence#  If  you  find  they  have 
testified  truthfully  such  testimony  is  as  good  as  the 
truth  testified  to  from  any  other  source#"  i/5nphasis  addedjJ 

We  think  the  instruction  adequate  on  the  testimony  of  Mores 
that  the  moneys  paid  him  were  for  expenses  only#  However,  the 
instruction  does  not  cure  the  denial  of  the  production  of  the 
receipts  which  well  may  have  shown  that  Mr.  and  Mrs#  Mores  were 
paid  money  for  their  long  service  in  procuring  evidence#  In  that 
event  the  instruction  should  have  stated  that  they  had  been  "paid 
considerable  sums  of  money  while  so  engaged"  but  that  they  also 
were  paid  for  their  services  for  spying  on  Fisher#  As  stated  in 
3  Wigmore  on  Evidence  §969: 

"One  who  as  a  spy  obtains  information  of  a  crime  is  not 
necessarily  open  to  discredit  thereby;  but  one  who  for 
that  purpose  •  •  #  has  worked  for  hire  in  his  investigations 
•  •  •  may  under  the  circumstances  be  open  to  the  suspicion 
of  bias  or  interest#"  See  also,  Harris  v#  United  States, 

169  F.  2d  887 (D.C.  Cir#,  1946);  Steem-Electric  Corporation 
v.  Herzfeld-Phillipson  Co.,  118  F.  2d  122  (Cir#  7 ,  1940); 
Hostetter  Co.  v#  Bower,  74  Fed#  235  (C.C.N.Y#,  1896). 


(c)  The  definition  of  membership  and  affiliation# 

The  trial  court  gave  the  following  instruction  defining 
Membership"  and  "affiliation"  to  the  jury  as  those  terms  are  used 
in  29  U.S.C#  §159(h): 

"As  used  in  the  indictment  and  statute  the  words  f member1 
and  * affiliated*  when  applied  to  the  Communist  Party  have 
no  unusual  or  different  meaning  apart  from  their  normal  or 
common  usage# 

,fWebster*s  New  International  Dictionary  defined  *meraber* 
as  follows: 

"*0ne  of  the  persons  composing  a  society,  community,  or 
party;  an  individual  who  belongs  to  an  association#" 

"*Af filiate*  is  defined  as  follows: 

"fTo  connect  or  associate  one*s  self  with;  to  adopt, 
hence  usually  to  bring  or  receive  into  close  connection; 
to  ally#*" 

The  appellant  contends  that  both  parts  of  the  irs  truction  are 
erroneous#  His  proposed  instruction  stated  the  formal  requirements 
for  membership  in  the  Communist  Party,  applying  and  being  accepted, 
accepting  the  principles  of  the  Party,  acting  for  the  Party  and 
paying  dues  and  attending  Party  meetings. 


2. 


Membership  is  composed  of  a  desire  on  the  part  of  the  person 
in  question  to  belong  to  an  organization  and  acceptance  by  the 
organization#  Moreover,  certain  actions  are  usually  required  such 
as  paying  dues,  attending  meetings  and  doing  some  of  the  work  of 
the  group#  These  were  the  factors  mentioned  in  the  Supreme  Court fs 
opinion  in  Galvan  v.  Press,  347  U#  S#  522,  528-529  (1954)  where  the 
court  considered  whether  the  evidence  justified  the  conclusion  that 
a  certain  person  was  a  member  of  the  Communist  Party.  Congress  in 
the  Communist  Control  Act  of  1954  indicates  twelve  types  of  evi¬ 
dence  which  a  jury  may  consider  to  determine  the  question  of 
membership,  50  U.S.C#  §844*  Analyzed  carefully  they  break  down 
into  acts  of  the  individual  indicating  a  desire  to  belong,  acts  of 
acceptance  by  the  organization,  and  various  contributions  of 
funds  or  services  to  the  organization#  2 / 

The  dictionary  definition  read  to  the  jury  by  the  trial  court 
defined  "membership"  in  terms  of  its  synonyms  rather  than  breaking 
it  down  into  its  component  elements#  The  issue  thus  is  whether 
this  is  error#  The  Government  contends  that  "membership  in  an  or¬ 
ganization  is  one  of  the  most  common  and  frequently  exercised 
privileges  of  an  American  citizen,  and  it  is  doubtful  if  there  is 
any  juror  who  does  not  understand  the  acts  which  constitute 
membership  in  an  organization".  Under  29  U.S.C#  9159(h)  and  18 
U.S.C.  §1001,  "punishment  is  restricted  to  acts  done  with  know¬ 
ledge  that  they  contravene  the  statute"  and  "no  honest,  untainted 
interpretation  ...  is  punishable."  American  Communications 
Association  v.  Douds,  339  U.S.  382,  413,  (1950).  Appellant 
contends  that  he  might  honestly  state  he  was  not  a  member  if  he 
had  failed  to  comply  with  any  of  the  Party *s  formal  requirements 
for  membership  as  stated  in  its  Constitution.  The  Government 
does  not  answer  this  contention  in  their  brief.  The  jury  should 
have  been  reminded  of  the  components  of  the  term  membership  rather 
than  be  supplied  with  synonyms.  The  instruction  was  erroneous. 

Respectfully  submitted, 

Harold  I.  Cammer 
Joseph  Forer 
David  Rein 

Attorneys  for  Appellant. 

Certificate  of  Service 

I 

I  hereby  certify  that  a  copy  of  the  foregoing  Supplemental 
Memorandum  for  Appellant  has  been  mailed  to  attorney  for  appellee, 
Joseph  Lowther,  Assistant  United  States  Attorney,  United  States 
Court  House,  Washington,  D.  C.,  this/V*-  day  of  March,  1956. 


2.  It  should  be  recognized  that  both  the  opinion  of  the  United 
States  Supreme  Court  in  Galvan  v.  Press,  347  U.S.  522  (1954)#  and 
the  Communist  Control  Act  of  1954  (50  U.S.C. A.  §844  (1955  Supp.), 
were  handed  down  and  enacted  several  years  after  the  passage  of 
Section  9(h)  of  the  Labox'  Management  Relations  Act  of  1947,  29 
U.S.C. A.  8159(h)  (1955  Supp.),  and  neither  deals  directly  with  the 
question  of  the  proper  instruction  to  a  jury  in  a  prosecution  for 
filing  a  false  non-Communist  affidavit.  However,  they  are  indica¬ 
tions  of  what  the  Supreme  Court  and  the  Congress  believe  to  be  the 
components  of  the  often  used  phrase  "member  of  the  Communist  Party." 
/Footnote  to  the  text/. 


3. 


